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highlights
COMMUNITY DEVELOPMENT BLOCK GRANTS
HUD/CPD revises rules governing grants in behalf of new
communities from the Secretary's Dscretionary Fund; effec-
tive 12-28-78; comments by 1-29-79 (Part II of this issue) - 60744
HUD/CPD proposes rule on the use of debarred, suspended
or inerigible contractors; comments by 1-29-79 (Part IV of this
issue) . ..... 60769

HOUSING-MODERATE REHABILITATION
PROGRAM
HUD/FHA proposes to establish polices and procedures for a
program to provide for the upgrading and/or repair of existing
housing units; comments by 1-29-79 (Part III of this issue)-_ 60752

LOW RENT HOUSING
HUD/FHA proposes rule on the Turnkey III Home Ownership
Opportunities Program; comments by 1-29-79 (Part VIII of this
issue) 60830

SECTION 23 AND SECTION 8 HOUSING
ASSISTANCE PAYMENTS
HUD/FHA proposes to amend fair market rent schedules;
comments by.1-15-79. ......... 60588

PUBLIC HOUSING
HUD/FHA proposes rule pertaining to the installation of indi-
vidual utility meters; comments by 1-29-79 (Part XI of this
issue) 60854

NON-INFLATIONARY PAY AND PRICE
BEHAVIOR
Council on Wage and Price Stability provides standards to
implement the President's anti-inflation program; effective
12-13-78 (Part V of this Issue). 60772

VETERANS BENEFITS
VA amends regulations on loans for corentionally built
homes; effective 10-1-78 ....... -_ 60459

NATIONAL SECURITY INFORMATION
Treasury Issues rules concerning the classification, downgrad-
ing. declassification and safeguardngx effective 12-1-78 _ 60448

CARCINOGENS IN CONSUMER PRODUCTS
CPSC clarifies its policy and reopens comment peripd; com-
ments by 2-26-79 60436
SECURITIES
SEC amends disclosure rules; effective 1-29-79 _ 60537
FDI Issues rules on proxy statements, tender offers and
acquisitions of bank securities; effective 1-29-79 ____ 60561
FRS adopts rules on proxy statements, tender offer state-
ments and stock appreciation rights; effective 1-29-79 - 60549
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AGENCY PUBLICATION ON ASSIGNED, DAYS OF THE WEEK
The following agencies have agreed to publish all documents on two assigned days of the week (Monday/

Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, "1976.)

Monday Tuesday Wednesday Thursday Friday

DOT/COAST GUARD USDA/ASCS DOT/COAST GUARD USDA/ASCS

DOT/NHTSA USDA/APHIS DOT/NHTSA USDA/APHIS

DOT/FAA USDA/FNS DOT/FAA USDA/FNS

DOT/OHMO USDA/FSQS DOT/OHMO USDA/FSQS

DOT/OPSO USDA/REA DOT/OPSO USDA/REA

CSA CSC CSA CSC

LABOR 4 LABOR

HEW/FDA HEW/FDA

Documents normally scheduled for publication on a day that will be a Federal holiday will be published the next work day
following the holiday. -

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program Coordinator, Office
of the Federal Register, National Archives and Records Service, General Services Administration, Washington, D.C. 20408.

NOTE. As of August 14, 1978, Community Services Administration (CSA] documents are being assigned to the Monday/Thursday
schedule.

40-4 Publshed daily, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal
,iLf holidays), by the Oice of the Federal Register, National Archives and Records Service, General Services

Sh )eAdministration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500, as amended: 44 U.S.C.
Ch, 15) and the regulations of the Administrative Committee of the'Federal Register (1 CFR Ch. I). Distribution

; , ' is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402.

The FEEaaL REOzST= provides a uniform system for making available to the public regulations and legal notices issued
by Federal agencies. These include Presidential proclamations and Executiye orders and Federal agency documents having
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency
.doctiments" of public Interest. Documents are on file for public inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the Issuing agency.

The FEDErAL RExsTm will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable
In advance. The charge for Individual, copies is 75 cents for each issue, or 75 cents for each group of pages as actuoally bound.
Remit check or money order, made payable to the Superintendent of Documents. U.S. Government Printing Office, Washington.
D.C. 20402.

There are no restrictions on the republication of material appearing in the FEDEzAL REGsrsz.
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INFORMATION "AND ASSISTANCE

Questions and requests for specific information may be directed to the following numbers. General inquiries may be
made by dialing 202-523-5240.

FEDERAL REGISTER, Daily Issue:,
Subscription orders (GPO) ..............
Subscription problems (GPO) ..........
"Dial - a - Reg" (recorded sum-

mary -of highlighted documents
,appearing in next day's issue).

Washington, D.C ................
Chicago, III ....................
Los Angeles, Calif ....................

Scheduling of documents for
-publication.

Photo copies of documents appear-
ing in the Federal Regiter.

Corrections ........................................
Public Inspection Desk ....................
Finding Aids .......................................

Public Briefings: "How To Use the
Federal Register."

Code of Federal Regulations (CFR)..

Finding Aids .......................................

202-783-3238
202-275-3050

202-523-5022
312-663-0884
213-688-6694
202-523-3187

523-5240

523-5237
523-5215
523-5227
523-5235

523-3419
523-3517
523-5227-

PRESIDENTIAL PAPERS:
Executive Orders and Proclama-

tions.
Weekly Compilation of Presidential

Documents.
Public Papers of the Presidents ......
Index ...................................................

PUBLIC LAWS:
Public Law numbers and dates .......

Slip Law orders (GPO) ....................

U.S. Statutes at Large .....................

Index .................................................

U.S. Government Manual ..................

Automation ..........................................

Special Projects .................................

HIGHLIGHTS-Continued

FEDERAL SAVINGS AND LOAN INSURANCE
CORPORATION
FHLBB issues amendment concerning mortgage insurance;
effective 1-29-79 ........................................................................ 60571

HIGHER EDUCATION ACT OF 1965-
REAUTHORIZATION ISSUES
HEW/OE announces ten regional hearings ............................... 60667

PROPRIETARY VOCATIONAL AND HOME
STUDY SCHOOLS
FTC issues rule to provide pro rata refunds to students who
withdraw from courses (Part VII of this issue) ............................ 60796

AIRPORTS
DOT/FAA revises regulations on airport security; effective.
-3-29-79 (Part VI of this issue) ...................................................... 60786

AIR TRANSPORTATION
CAB establishes fuel surcharge rate applicable to minimum
military charter rates for foreign and overseas air transporta-
tion services; effective 12-21-78 ......... ; .................. 60432
CAB issues rules on free and reduced-rate transportation of
persons overseas or abroad; effective 12-21-78 ......... 60435

AIRPLANES-LIGHT TRANSPORT
DOT/FAA announces a regulatory review to develop airworthi-
ness standards (Part IX of this issue) ......................................... 60846

U.S. MAIL
PS proposes revisions in comprehensive standards for permis-
sible private carriage of letters; comments by 2-12-79 ............ 60615

TREASURY NOTES-SERIES L-1982
Treasury announces interest rate of 91 percent - 60692

BOATS-ELECTRICAL SYSTEMS
DOT/CG proposes amendments concerning a more practical
application of minimum safety standards to recreational boat-
ing; comments by 2-12-79 (Part X of this Issue) 60850

ATLANTIC HERRING
Commerce/NOAA approves Fishery Management Plan; effec-
tive 12-20-78; comments by 2-5-79 -- 60474

MOTOR VEHICLES-SAFETY OPERATION
DOT/FHWA terminates a proposal deleting the mounting
height'requirements for clearance and identification lamps on
wide motor vehicles .... _ 60626
DOT/FHWA terminates a proposal modifying requirements \
pertaining to the location of clearance and identification lamps
on large trucks, buses, semi-tralers and full trailers; effective
12-28-78...-..... 60626

ENERGY CONSERVATION
CSA Issues rule for fiscal year 1979 Crisis Intervention Pro-
gram; effective 12-28-78 ..................... 60466

MARITIME CARRIERS AND RELATED
ACTIVITIES
FMC adopts statement of policy. effective 12-28-78- 60471

TEXTILE PRODUCTS FROM UNION OF
SOUTH AFRICA
CITA announces Import 'restraint level for certain man-made
fiber yam ...................... 60634

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978

523-5233

523-5235

523-5235
523-5235

523-5266
523-5282
275-3030

523-5266
523-5282
523-5266
523-5282

523-5230

523-3408

523-4534



HIGHLIGHTS-Continued

TEXTILE PRODUCTS FROM REPUBLIC OF
KOREA
CITA adjusts import restraint levels for certain man-made fiber
apparel products; effective 12-21-78 ........................................ 60634

TEXTILE PRODUCTS FROM REPUBLIC OF
CHINA
CITA announces import restraint levels for cotton, wool and
man-made fiber products; effective 1-1-79 .............................. 606331-

CYCLOTRONS WITH A PRE-SEPTUM
ITC issues notice of investigation...................... 60674

OUTER CONTINENTAL SHELF
Interior/GS Issues advance notice of proposed rulemaking
concerning the control of air emissions on the OCS that
significantly affect the air quality of any State; comments by
1-31-79 ............................................................ ............................ 60612

MEETINGS-
Advisory Council on Historic Preservation, 1-20-79 ........... 60628
DOT/CG: Chemical Transportation -Advisory Committee,

Subcommittee on Commercial Explosives, 1-17-79 ...... 60690
NHTSA Safety, bumper ard consumer information pro-

gram, 2-21-79 ...............................................-.................... 60691
ICC: Evaluation of intercorporate hauling regulations, 1-8,

1-15, 1-22, 1-29 and 2-8-79 .............................................. 60692

Justice: United States Circuit Judge Nominating Commis-
sion, First Circuit Panel, 1-6-79 ..................................... 60675

United States Circuit Judge Nominating Commlision, Sec-
ond Circuit Panel, 1-3-79 ................................................. 60675

United States Citcuit Judge Nominating Commission,
- Third Circuit Panel, 1-19, 1-23 and 1-24-79 .............. 60675

United States Circuit Judge Nominating Commission,
Tenth Circuit Panel, 1-19, 1-20, 1-26 and 1-27-79 ...... 60674

NASA. NASA Advisory Council, Ad Hoc Informal Task Force
on Comparative National Space Programs, 1-19-79 ..... 60675

NASA Advisory Council; Historical Advisory Committee;
2-3-79 .................................................................................. 60676

National Advisory Committee For Women, 1-11 and1 1-12-79 .................................................................................... 60675
NFAH: Museum Advisory Panel, 1-16 and 1-17-79 ............. 60676

s-EPARATE PARTS OF THIS ISSUE
Part II, HUD .... ............................................................................... 60744
Part II, HUD .................................................................................... 60752
Part IV, HUD .................................................................................... 60769
Part V, Council on Wage and Price Stability .............................. 60772
Part VI, DOT/FAA .......................................................................... 60786
Part VII, FTC ......................................................................... ........ 60796
Part VIII, HUD ................................................................................. 60030
Part IX, DOT/FAA ..................................................................... 60846
Part X, DOT/CG .......... ........................................................ . 60850
Part XI, HUD (2 documents) ......................................................... 60854

reminders
(The items in this list were editorially compiled as an aid to FEDERAL REzsTxrt users. Inclusion or exclusion from this list has no legal

significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.)

Rules Going Into EffectToday

HEW--Conditions for Federal financial partici-
pation in the cost of automatic data process-
ing ................................ 44851; 9-29-78

I Ust of Public Laws

No= A complete listing of all public laws
from the second session of the 95th Congress
was published as Part II of "the issue of
December 4, 1978. (Price: 75 cents. Order
by stock number 022-003-00960-4 from.the
Superintendent of Documents, Government
Printing Office, Washington, D.C. 20402.
Telephone 202-275-3030.) ,

The continuing listing will be resumed
upon enactment of the first public-law for
the first session of the-96th Congress, which
will convene on Monday, January 15, 1979.
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contents
AGRICULTURAL MARKETING SERVICE
Rules
Filberts grown in Oreg. and

Wash.; correction .... ........... 60428
Oranges (navel) grown in Ariz. -

and Calif ................................. 60428
Warehouses, regulations:

Grain; authority citation..... 60421
Proposes Rules
Milk marketing orders:

Texas ............................................ 60573

AGRICULTURE DEPARTMENT
See also Agricultural Marketing

- Service; Federal Crop Insur-
ance Corporation; Soil Conser-
vation Service.

Rules
Import quotas and fees:

Dairy products and milk
chocolate crumb; licensing,
system; correction ................ 60427

Notices
Privacy Act; systems of records.. 60628

ARTS AND HUMANITIES, NATIONALI FOUNDATION

Notices
Meetings:

Museum Advisory Panel ......... 60676
CIVIL AERONAUTICS BOARD
Rules
Automatic market entry proce-

dures ............................................ 60433
Military transportation; exemp-
• tion of air carriers:
Foreign and overseas air

transportation, minimum
rates applicable to ................. 60432

Policy statements:
Free and reduced rate trans-

portation of persons .............. 60435
Practice and procedure, eco-

nomic procedings:
Automatic market entry appli-

cations .................................... 60433
Notices
Airlines Mutual-Aid Agreement;

dismissal order .......................... 60629
All-cargo air service certificate

applications:
WTC Airlines, Inc .................... 60631

Hearings, etc.:
Allegheny Airlines, Inc ............ 60630

Mail rates,- domestic service pri-
ority and nonpriority ............... 60630

Meetings; Sunshine Act (2 docu-
ments) ........ ................. 60715

COAST GUARD
Rules
Anchorage regulations:

California .......... 60457
Ports and waterways safety:.

Alaska and Florida; inland wa-
terways navigation .............. 60458

Proposes Rules
Boating safety.

Electrical systems ............... 60850
Safety zone, establishment:

Port Valdez, Valdez, Alaska. 60614
Notices
Citizenship oath filing.
S Louis Dreyfus Corp ................ 60690

Meetings:
Chemical Transportation Ad-

visory Committee .................. 60690

COMMERCE DEPARTMENT
See Federal Statistical Policy

and Standards Office; Nation-
al Oceanic and Atmospheric
Administration.

COMMUNITY SERVICES ADMINISTRATION
Rules
Emergency energy conservation

program:
Crisis intervention program,

fiscal year.1979 ..................... 60466

COMPTROLLER OF CURRENCY
Rules
Securities Exchange Act disclo-

sure rules; conformance with
SEC ................ ..... 60537

CONSUMER PRODUCT SAFETY
COMMISSION

Rules
Carcinogens In consumer prod-

ucts, classifying, evaluating,
and regulating;, interim policy
and procedure; clarification
and reopening of comment pe-
riod .............................................. 60436

Notices
Poison Prevention "Packaging

Act; noncompliance com-
plaints against various com-
panies:

Ronson Corp. et al ................... 60635

EDUCATION OFFICE
Notices
Higher Education Act (HEA) of

1965; reauthorization issues,
hearings ..................................... 60667

ENERGY DEPARTMENT
See also Federal Energy Regula-

tory Commission.
Notices
Authority delegation:

Assistant Secretary, Resource -
Applications;, power and
transmission marketing
rates; confirmation and ap-
proval ....................................... 60636

Meetings:..
Western New York Nuclear

Seririce Center West Valley
Study ....................................... 60637

ENVIRONMENTAL PROTECTION AGENCY
Rules
Air quality Implementation

plans; delayed compliance
orders:.

Florida ..................... 60461
Idaho 60464
Illinois .................. ... 60463
Ohio (2 documents) ___ 60462

Pesticide chemicals In or on raw
agricultural commodities;,
tolerances and exemptions,
etc.:

Aldlcarb ................. 60465
O,O-Dlemthyl S-((4-oxo-l,2,3-

benzotrazin-3(4H)-yl)meth-
yl) phosphorodthloate--. 60465

Proposed Rules
Air quality Implementation

plans; delayed compliance
orders:

Connecticut ............. 60624
Pesticide chemicals In or on raw

agricultural commodities;
tolerances and exemptions,
ete.:

Metoachlor......_.... 60624
Notices
Air pollution control:

Clean Air Act; local or region-
al economic disruption and
unemployment prevention
In Ohio ..... ....... 60652

Food additive petitions:
Primiphos methyl-..... 60652

Pesticide chemicals in or on raw
agricultural commodities;,
tolerances and exemptions,
etc.:

Norfiurazon .............. .... 60667
Pesticides; tolerances, registra-

tion, petitions. etc.:
Metolachlor, etc............... 60651
Sandoz, Inc. et al.. . 60666
Vinyzene .................... 60652

Water pollution control:
Pollutants suitable for calcu-

lation of total maximum dai-
ly loads, Identification .- 60662

FEDERAL AVIATION ADMINISTRATION
Rules
Airport security ........ . ... 60786
Control area and restricted

areas ......................... 60431
Control zone ... ............ 60430
Transition area ....... 60429
VOR Federalarways............ 60430
Proposed Rules
Airworthiness standards:

Light transport airplane air-
- worthiness review .... .. 60846

Restricted areas .......... ....... 60579
Transition areas (2 documents). 60577,

60579
VOR Federal airways............. 60578
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- CONTENTS

FEDERAL COMMUNICATIONS
COMMISSION

Proposed Rules
Practice and procedure:

International record carriers;
scope of operations in conti-
nental U.S.; extension of
tim e. ......... .................... :. ...... 60625

FEDERAL CROP INSURANCE
CORPORATION

Rules
Crop insurance; various com-

modities:
Grapes. - -................... * ................. 60427

FEDERAL DEPOSIT INSURANCE
CORPORATION

Rules
Securities of insured State non-member banks:

Disclosure regulations; proxy
statements, tender offers,.
etc ............................................. 60561

Notices
Meetings; Sunshine Act .............. 60715

FEDERAL ENERGY REGULATORY ,
COMMISSION

Rules
Natural gas companies:

Rate schedules and tariffs;
Louisiana First Use Tax,
pipeline recovery; interim
rule .....................................-..... 60438

Notices
Natural gas companies:

Certificates of public conven-
ience and necessity; applica-
tions, abandonment of serv-
ice and petitions to amend... 60637

Small producer certificates,
applications ............................ 60641

Natural Gas Policy Act:
Determination process report
receipts .................................... 60646

Hearings, etc.:
Blue Dolphin Pipe Line Co ..... 60639
Central Hudson Gas & Elec-

tric Corp ................................. 60640
Central Louisiana Electric

Co., Inc ..... .............................. 60640
Duke Power Co .......................... 60640
Independent Oil & Gas Asso-

ciation of West Virginia ....... 60642
Ladd Petroleum Corp .............. 60642
Michigan Wisconsin Pipe Line

Co ............................................ 60642
National Fuel Gas Supply

Corp ......................................... 60646
New England Power Co ............ 60647
Niagara Mohawk Power Corp.. 60647
Ohio Power Co .......................... 60647
Panhandle Eastern Pipe Line

Co., et al .................................. 60647
Sandlin Oil Corp ...................... 60650
Sears, Herbert W ...................... 60642
Southern Natural Gas Co ....... 60650
Southwestern Electric Power

Co ............................................. 60651
Texas Gas Pipe Line Corp ...... 60651
Tucson Gas & Electric Co ...... 60651

FEDERAL HIGHWAY ADMINISTRATION
Proposed Rules
Motor carrier' safety regula-

tions:
Parts and accessories; clear-

ance and identification
'lamps, withdrawn ..................- 60626

FEDERAL HOME LOAN BANK BOARD
Rules
Federal Savings and Loan Insur-

ance Corporation:
Mortgage insurance; oper-

ations ...................................... 60571

FEDERAL INSURANCE ADMINISTRATION
Proposed Rule '
Flood elevation determinations:

California (2 documents) ......... 60600,1 . 60601
Georgia ....................................... 60601
Illinois; correction ........ . ........... 60600
Iowa..-.......-................................... 60602
M aryland ................................... 60603
Mississippi ..-.............................. 60603
New Jersey ................................. 0604
Ohio ............................................ 60605
Pennsylvania (8 documents) .. 60606-

60610
South Caiolina ......................... 60610
Texas .......--------- - -........... 60611
W ashington ................................ 60612
W isconsin ................................... 60600

FEDERAL MARITIME COMMISSION
Rules
Interpretations and policy state-

ments:
Security for protection of pub-

lic; GAO clearance exten-
sion for reporting require-
m ents ........................................ 60471

Self-policing requirements ex-
emption; obligation on pend-
ing actions ............................... 60471

Self-policing systems; GAO
clearance extension for re-

. porting requirements ........... 60470
Notices
Freight forwarder licenses:

Fox Forwarding Co .................. 60667

" FEDERAL RAILROAD ADMINISTRATION
Notices
Petitions for exemptions, etc.: .

Curtis, Milburn & Eastern-
Railroad Co ............. ....... ...... 60690

South Branch Valley Railroad
Co ............................................. 60691

FEDERAL RESERVE SYSTEM
Rules
Banks, State; securities .............. 60549

FEDERAL STATISICAL POLICY AND
STANDARDS OFFICE

Notices
Standard industrial classifica-

tion; revised procedures and
principles for revision .............. 60631

FEDERAL TRADE COMMISSION
Rules
Vocational and home study

schools, proprietary; advertis-
ing, disclosure, cooling-off,
and refund requirements ......... 60786

GEOLOGICAL SURVEY
Proposed Rules
Outer Continental Shelf; oil,

gas, and sulphur operations:
Air emissions control advance

notice ....................................... 60612

GOVERNMENT NATIONAL MORTGAGE
ASSOCIATION

Rules
Purchase requirements:

Mortgage purchases; maxi-
mum mortgage amount liml-
tation Increase ........................ 60444

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

See Education Office.

HISTORIC PRESERVATION, ADVISORY
COUNCIL

Notices
M eetings ........................................ 60628

HOUSING AND URBAN DEVELOPMENT
DEPARTMENT

See also Federal Insurance Ad-
ministration; Government Na-
tional Mortgage Association.

Rules
Community development block

grants:
Discretionary grants; new

communities; nterim rule...' 60744
Proposes Rules
Community development block

grants:
Use of debarred, suspended, or

'Ineligible contractors .......... 60769
Low-income housing:.

Energy audits and energy con-
servation measures; PHA-
owned 'projects, project
management-utilities ........... 60854

Fair market rents; existing
housing ................................... 60588

Fair market rents; new con-
struction and substantial re-
habilitation; California ......... 60583

Fair market rents; new con-
struction and substantial re-
habilitation; Oklahoma ........ 60581,00583

Fair market rents; new con-

. struction, and substantial re-
habilitation; Texas ................ 60587

Homeownership opportuni-
ties; Turnkey III units;
standards and procedures .... 60830

Housing assistance payments;
existing housing; moderate
rehabilitation program spe-
cial procedures...,................... 60752

Individual metering utilities;
PHA-owned projects, proj-
ect management utilities ...... 60856
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CONTENTS

IMMIGRATION AND NATURAUZATION
SERVICE

Rules
Immigration regulations:

Arrival-departure manifests
and lists; forms 1-92 submit-
ted, U.S.-Canada direct
flights ...................................... 60429

Proposed Rules
Immigration regulations:

Arrival-departure manifests
and lists; forms 1-92 submit-
ted, U.S.-Canada direct
flights; cross reference ......... 60577

INDIAN AFFAIRS BUREAU
Notices
Yurok voting list; voting qualifi-

cations ......................................... 60670

INTERIOR DEPARTMENT
See also Geological Survey;, Indi-

an Affairs Bureau; Land Man-
agement Bureau.

Notices
World Heritage List, 1979; nomi-

nations, inquiry ........................ 60672

INTERNAL REVENUE SERVICE
Rules -

Income taxes:
New jobs credit ..................-. 60445

Procedure and administration:
Taxpayer name information

disclosure; Census Bureau
officers and employees ......... 60447

INTERNATIONAL TRADE COMMISSION
Notices
Import investigations:

Compact cyclotrons with a
pre-septum ............................. 60674

Replica black powder fire-
arms ....................................... 60673

INTERSTATE COMMERCE COMMISSION
Rules
Rail carriers:

Reports, annual; form for
class III railroads ................... 60473

Notices
Hearing assignments .................. 60692
Meetings:

Evaluation of intercorporate
hauling regulation ........ * 60692

Motor carriers:
Canadian traffic; operat-

ing authority;, applications
policy ....................................... 60706

Permanent authority applica-
tions - ...... 60692

Temporary authority applica-
tions ......................................... 60707

Railroad car service orders; var-
ious companies:

Atchison, Topeka & Santa Fe
Railway Co ............................. 60706

JUSTICE DEPARTMENT
See also Immigrationind Natu-

ralization Service.

Notices
Meetings:
. Circuit Judge Nominating

Commission, U.S. (4 docu-
ments) ........................... 60674, 60675

LAND MANAGEMENT BUREAU
Notices
Outer Continental Shelf:

Oil and gas leases; Cook Inlet/
Shelikof Strait ..................... 60671

MATERIALS TRANSPORTATION BUREAU
Rules
Hazardous materials table and

communicatIons , regula-
tions:

Blasting agents; correction ..... 60472
Shippers:

Exemptions, individual; con-
version to regulations of
general applicability;, correc-
tion .................. 60472

NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION

Notices
Meetings:

Advisory committees, closed
meetings; reports, availabil-
ity ............................................. 60675

Advisory Council ...................... 60675
Historical Advisory Commit-

tee .................... 60676

NATIONAL HIGHWAY TRAFFIC SAFETY
ADMINISTRATION

Rules
Motor vehicle safety standards:

Lamps, reflective devices, etc.;
correction ............... :. 60472

Proposed Rules
Motor vehicle safety standards:

Lamps, reflective devices, etc.;
withdrawn ............... . 60626

Notices
Committees; establishment, re-

newals, terminations, etc.:
Biomechanics Advisory Com-

mittee ....................................... 60691
Meetings:

Safety, bumper, and consumer
information programs .......... 60691

NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION

Rules
Fishery conservation and man-

agement:
Herring, Atlantic; fishery

management plan, emergen-
cy regulations ......... 60474

NATIONAL TRANSPORTATION SAFETY
BOARD

Rules
Air safety proceedings:

Stay of proceeding pending
petition for exemption ......... 60472

Notices
Safety recommendations and

accident reports; availability,
responses, etc . ............... 60676

NUCLEAR REGULATORY COMMISSION
Notices
Meetings; Sunshine Act (2 docu-

ments) ........... . .. 60715, 60716

POSTAL RATE COMMISSION -

Notices
Meetings; Sunshine Act ....... 60715

POSTAL SERVICE
Proposed Rules
Restrictions on private carriage

of letters:.
Private express statutes; en-

-forcement and suspensions. 60615
Notices I
Meetings; Sunshine Act (2 docu-

ments) ................. 60716,60717
SECURITIES AND EXCHANGE

COMMISSION
0

Notices
Hearings, etc.:

Boston Stock Exchange, Inc.,
etal ..................... 60680

Arkansas Power & Light Co .- 60679
Investors Corp. of North Caro-
lina ............ . 60680

Midwest Stock Exchange,
Inc., et al..60681

New Jersey Tax-Exempt In-
comeTrust et al.... 60683

Pennsylvania Electric Co - 60688
Philadelphia Stock Exchange,

Inc., et al ............ --- 60688
Source Investment, Inc.._ 60689
Vermont Yankee Nuclear

Power Corp 60689
Self-regulatory organizations;,

proposed rule changes:.
American Stock Exchange,

... 60678
Municipal Securities Rule-

making Board 60681
National Association of Secur-

ities Dealers, Inc ...... 60682
New York Stock Exchange,
Inc ....... "60686

SOIL CONSERVATION SERVICE
Notices
Environmental statements on

watershed projects; avail-
ability, etc.:

Mitchell Swamp-Pleasant
Meadow Branch Project,
S.C 60629

Tonkawa Creek Project,
Okla 60629

TEXTILES AGREEMENTS
IMPLEMENTATION COMMITTEE

Notices
Cotton. wool, and man-made

textiles:
China, Republic of........... 60633

Man-made textiles:
Korea, Republic of .60634
South Africa ........ ....... 60634
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TRANSPORTATION DEPARTMENT

See Coast Guard; Federal Avi-
ation Administration; Federal
Highway Administration; Fed-
eral Railroad Administration;
Materials Transportation Bu-
reau; National Highway Traf-
fic Safety Administration.

TREASURY DEPARTMENT

See also Comptroller of Curren-
cy; Internal Revenue Service. .

Rules
National security information;

classification, downgrading,
declassification and safe-
guarding ..................................... 60448

Notices
Notes, Treasury:

L-1982 series .............. '60692

UNITED STATES RAILWAY ASSOCIATION
Notices
Meetings; Sunshine Act .............. 60717

VETERANS ADMINISTRATION

Rules
* Loan guaranty:

Conventionally built' homes;
loan guaranty entitlement
increase, etc..... ...................... 60459

WAGE AND PRICE STABILITY COUNCIL

Rules
Wage and price guidance; anti-

inflation program ........... 60772

WOMEN, NATIONAL ADVISORY
COMMITTEE

Notices
M eetings ....................................... 60675
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list of cfr parts affected in tflis issue
The following numerical guide is a list of the parts of each title of the Code of Fedora] Regulations affected by documnts published in today's issue. A

cumulative list of parts affected, covering the current month to date, follows beginning with the socond issue of the month.
A Cumulative List of CFR Sections Affected Is published separately at the end of each month. The guide lists the pasts and sec'iorts affected by documents

published since the revision date of each title.

6 CFR

705 ................................................... 60722

7 CFR

6 ...................................................... 60427
102 ................................................... 60427
411 ................................................... 60427
907 ........................ 60428

,982 ................................................... 60428

PROPOsED RuLEs:

1126 .............. ........................... 60573

8 CFR

-231 .................................................. 60429

PiroPosED RULES;
231 ............................. 60577

12 CFR
11 An frnr
206 ............................
335 ...................................................
563 ..............................................

14 CFR

60549
60561
60571

71 (4 documents) ...... .... 60429-60431
73 ..................................................... 60431
107 .................................................. 60786
288.................................................. 60432
302 ................................................... .60433
322 ........................ 60433
399 ................................................... 60435

PROPOSED RuLEs:

23 .............................................. 60846
25 ...................... 60846
71 (4 documents) ........60578, 60579
73 ...................... ...................... 60579
135 ....................... : .................... 60846

16 CFR
438 ................................................... 60796
1040 ............................................. 60436

18 CFR

154 ................................................... 60438
24 CFR

340 ................................................... 60444
570 ................................................... 60744

PROPOSED RuLES:
570 ............................................ 60769
803 ............................................ 60588
804 ............................................ 60830
865 (2 documents) ........ 60854. 60856
882 ............................................. 60752
888 (4 documents) .................. 60581,

60583, 60587, 60588
1917 (21 documents) .... 60600-60612

26 CFR

S................................ ............

404 ...................................................

30 CFR

PROPOSED RULES:
250 ............................................

31 CFR
2 ....................................o..........

33 CFR

110 ............................
162 ...................................................
PRoposED RuEs:

127 .........................
165 .........................
183 .........................

38 CFR
RR_ '

60445
60447

39 CFR

PROPOosE ROLES:

310 ......................... .... ...... . 60815
320 ...................... 60615

40 CFR

65 (5 documents) ............... 60461-60465
180 (2 documents) .... ...... . 60465

PRoPosED RULES:

65 ................................. 60624
180 . ............ 60624

45 CFR

1061 ..................................... . 60466
46 CFR

V.W .......,. o........ ......... .

530 .......... ...............
540 ..................................

47 CFR .... I

PROPOSED RULES:

60470
60471
60471

6 ..2.............................. 6062560612
49 CFR

60448 172 (2 documents) ..... 60472
173 (2 documents) ..... ....... 604.72
571 ......... . ....... 604.72

60457 821 ....... ........... 60472
60458 1241 . ... . .............. 6.0473

PROPosED RuLS:
6061460614 39 .......................... 60626
60850 5L60626

50 CFR

60459 653 ........................... 60474
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING DECEMBER

The following numerical guide Is a list of parts of each title of the Code
of Federal Regulations affected by documents published to date during
December.

1CFR
Ch.I ....... .... ............ 56203
3 CFR
EXECUTIVE ORDERS:
11881 (Revoked by EO 12105).... 59465
11888 (Amended by EO 12104).. .59053
12062 (Revoked by EO 12103).... 58527
12103 ..... * .......... ............................. 58537
12104 ...................... 59053
12105 .......................................... . 59465

MEMORANDUMS:
December 6, 1978 ..................... 58535
December 22,1978 ........................ 60259
PROCLAMATIONS:
3279 (Amended by Proc. 4629)-.. 58077
3822 (See Procs.A610, 4630)....... 56869,

59049
4334 (See Proc. 4610) .......... .56869
4463 (See Proc. 4610) .................. 56869
4466 (See Proc. 4610) ............ 56869
4539 (See Proc. 4610) ................56869
4610 ................................................. 56869
4611 ................................................. 57008
4612 ............................................... .57013
4613 ................................................. 57019
4614 ................... 57025
4615 ............... I.............................. 57031
4616 ................................................. .57035
4617 ................................................57043
4618 ....................... 57053
4619 ................................................. 57059
4620 ............................................ 57067
4621 ................................................ 57073
4622 ....................... 57079
4623 ................................................. 57087

.4624 ................................................. 57091
4625 ....................... 57101
4626 ................................................ 57113
4627 ................................................. 57119
4628 ................................................. 57861
4629 ................................................. 58077
4630 ......................... 59049

6 CFR

213 .................................................. 56203,
56204,56873,56874 57489-57491,
58539-58541,59055,59823,60137

6 CFR
705.................................................. 60772

7 CFR

2 ............................................ 56204,56637
6 ....................................................... 60427
16 .......................................... 56205,58801
29 ..................................................... 59469
46 ................. . .. . ..... 59470
47 ......................... 59470
102. ........................ 60427
210 ....... : ................................. 59824
215 ................................................... 59825
220 .................................................. 59825
230 ................................................... 59826
246 ................................................... 58542
271 ................................................. 57492,

57510,57526,57543,57563

7 CFR-Contlnued
273 ................................................... 57492. . ... 57510,57526,57543,57563
403 ................................................... 56205
411.... ............................................... 60427
653 ................................................. 58079
722 .................................................. 56212
725. .......................................... ...... 56874
729 ..... .......................... 57580
905 ... 57139, 57140, 58175,58353, 59335
906 ........................................ 57912,59077
907 ................ 57239,58354,59470,60428
909 ................................................... 57582
910............... 56212,57582,58542,59827
912 ....... ; ......................... ............... . 57140
913 ........................ 57140
917 ........................ 58354
928 ..................... ... 57259
966 .................................................. 59470
967 ....................... . 57239
971... ..................... 58355
982 ................... 57239,60428
999 ................................................... 57863
1133 ................................................ 58079
1425 ....................... 59827
1464...................................... 56643,58543
1487 ................................................. 59077
1800 ................................................. 59078
1801 ................................................ 56643
1804 .............................................. 58355
1822 ....................................... 56643; 58080
1901 ....................... 58356
1910 ................................................. 56643
1924 ................................................. 59086
1933 ................................................. 58363
1945 ................................................. 56643
1980 ..................... ................... 59827
2003 ................................................. 59078
2006 ................................................. 59078
2012 ........ 59078
2855 ....... ...... .......... 60137
2856 ............................ 60138
2858 .............. ............... 60138
2859.................................. 56212,,60138
2870 .................................. 60138
2880 ....................... 59828

PROPOSED RULES:
210 ............................................ 58780
271 ............................................ 57798
281 ............................................ 57798
283 ........................................... 57798
624 ............................................ 58192
724 ........................................... 59847
726 ..................... 58093
730 ............. ..... 58094
781 ................................ 57236,57607
'910 .......................................... 57156
928 ..................................... 57259
959 ...................................... 59509
1002 ........ : ................................. 57914
1049 .......................................... 59390
1062 ............... 57156,58193
1064 ......................................... 59511
1065 .................... 59511
1126 .......................................... 60573
1421 .......................................... 58095
1701 ......................................... 56244
1948 .......................................... 58193
2852 ............-..... 56244,56245,57608

8 CFR

108 ................................................... 58303
-231 ................................................... 60429
236 ................................................... 58363
PROPOSED RULES:

108 ................................ 58377,59091
231 ............................................ 60577
236 ........................................... 58377

9 CFR '

3 ....................................................... 56213
73 ..................................................... 66876
78 .................................................... 56218
92 ..................................................... 66870

PROPOSED RULES:
445 ............................................ 56245
447 ................................ 56245,56247

1O CFR
205 ................................................6 7583
212 ........................................ 57474,69810
213 ................................................... 5 9458
515 ................................................... 68092

PROoosED RuLEs:
Ch.I ............................. 5 8377, 59091
20 .............................................. 56677
50 .................................. 57157,58825
51 .................... 59515
211 ............................................ 57627
212 ................................ 57609,57610
450 ..................... 58158
455 .......................................... 58158
580 ............................................ 590091

12 CFR
11 ......................... 60537
206 ........................ 60549
217 ............ , ........................... 58364,58365
225 ................................................... 60261
226 ................ 56877.60262,60263,60265
265....................................... 60201,60265
330 ........................ 58081
335 .......................... ....................... 60561
336 ................................................... 60266
405 .................................................. 57863
523 ................................................... 58802
526............................................... 57592
545 ................................................. 59336
555 .................................................... 59336
563 .................................................. 60571
613 .................................................. 59472
617 ................................................... 59472
701 ........................................ 57140,58176
745 ................................................... 57140
PROPOSED RULES:

Ch. III ...................................... 60279
25 .............................................. 57259
228 ............................................ 57259
337 ............................................ 60283
345 ........................................... .57250
563e .................... 57259
612 ..................... 60173
614 .....................6 0173
701 ............................................ 5 8096
703 ........................................... 58096
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13 CFR

107 ........................ 59472
309 ............................................. ... 56220

oRPosED RULES:
121 ............................................ 57611
308 ............................................ 57918

14 CFR

CIL n ............................................ 59829
37 .................................................... 59473
.39 .................................................... 56647,

57241,57242,57864,57865,57867
57871,58802-58807,59174,59475,
60139-60141

71 ...................................................... 56648,
57243.58807-58810,59476,59477,
60142-60145,60429-60431-

73 .......................................... 56648,60431
75 ...................................................... 59477
97 ...................................................... 58811
107 ................................................... 60786
121 ................................................... 58366
123 ................................................... 58366
127 ........ 58366
135 ........................... 58366
214 ................................................... 59829
250 ............................ 57243, 59829, 60145
288 ................................................... 60432
302 ............. : ............. 56878,57141,60433.
304 .......................................... 56878
312 .....................** ........ .......... 59830
322 ........ . 60433
384 .... .................... 59830
385 ....................... 56884,58179,59831
387............................. 59834
399 ................................................... 60435

PROPOSED RULES:
23 ................ 57243,60846
25 ................................. 57243,60846-
37 ...... ................ 57243
39 ................................ 59515,60174
71 ................ ...................... ....... 56678-

56680,58826-58830, 60175, 60578,
60579

73 ................ 56680,60579
135 ......................................... 60846
239 ............................................ 58193
302 ........................................... 60283
321 ..................... 60283

15 CFR

30 ..................................................... 60145
-50 ..................................................... 59835369 ................................................... 59340

-370 ................................................... 58544
371 ................................................... 58553
372 ................... ; ............................... 56648
373 ................................................... 56649
374 ................................................... 58553
377 .......................... 57141,58082
379................................................... 56650
386 ................................................... 56653

PROPOSEDURLES:.
370 ..........................................
371 ............................................
385 ............................................
390 ............................................
399 ........................
806 ............................................

58571
58571
58571
58571
58571
58194

16 CFR
Ch.I ..................................... 57244,60270
1 .......................... 56888
2...................................................... 56888
3 ............................................ 56862,56902
4 ................................ 56888,56903.57593
13 .................................................... 56653,

57143,59055,59478-59480,60270.
60271

436 ................................................... 59613
438 ................................................... 60796
1040 .............................................. 60436
1201 .................................... 57244,57594
1207 ................................................. 58813
1512 ................................................. 60034

PROPOSED RULES:
13 ...................... 57267.58381,58830
306 ............................................ 60176
440 ............................................ 57612
457 ................................ 57269,59517
1404 .......................................... 59390
1500 .......................................... 58195

17 CFR

Ch. II ........................................ 58181
1 ................... ....... 59340
91 ............................... 59343
17 ......................... 60146
18 .............. * ................................... 60149
30 ..................................................... 58554
31 .......................................... 56885,58554
32 ..................................................... 59353
200 ................................................... 57596
210 ........................................ 60404,60413
211 ........................ 58554
229 ................................................... 60418
231 ................................................... 57596
240 ...................... . ..... 58530
241 ................................................... 57596
249 .................................................. 58532
251 ............................................ 57596
274 ............................................ 58532
PROPOSED RULES:

1 .................................... 56904.57284
32 ............ .................. 59396
145 .......................................... 57284
147... ........................................ 57284
210 ............................................ 57612'
211 ............................................ 57612
240 ................................ 56247,58533
249 ............................................ 59092

18 CFR
2 ....... 56448,56536,59056,59481.59836
154 ............................ 56220,57247. 60438
157 ................ 56448,59056,59481,59836
270 ................................................... 56448,

56458, 56544, 59056, 59481, 59836
271 ................................................... 56448,

56464, 56551, 59056, 59481, 59836
273 ................................................... 56448,

56493,56577.59056,59481,59836
274 ................................................... 56448,

56503,56586,59056,59481,59836
275 ................................................... 56448,

56513, 56608.59056,59481,59836
276 ................................................... 56448.

56517,56613,59056,59481,59836
277 .................................................. 57597
284 ................................................ 56448,

56521,56622,59056,59481,59836
286 ................................................... 57598
420 ................................................. 56654

19 CFR
4 ............................................ 58813,60273
12 ..................................................... 56655
113 ............ 59288
153 .................. . 57599

PROPOSED RULES:
10 ................................ . ....... 60291
11 ........................... 60291
101 ...................................... 58383
127 ........................ 60291
132 .................... 60291
141 ......................................... 60291
142 .......................................... 60291
143 .......... ............ 60291
144 .......... . ... . 60291
153 ................................-... 58384
158 . ............. 60291
159 ................................ ... 60291
173 ............... 0291
177 ........... ; ................... 57921,58574

20 CFR
250 ................ 56888
258 ........................ 56888
259 . .............................. .- 56889
260 ............................ ..... ...... 56890
404 ..................................... 58814
614 .........................................- 59836

PROPOSED RULES:
404 .......................... 59848, 60292

21 CFR

5 ........................................ 58556
16 .................... .... 60013
58 ............... 60013
71 ........................................ 60020
170 ................ 60021
171 ....................... ... 60021
178 ................................. 58556,59056
180 ......... ............. 60021
193 .................. 57001
310 ............ 58557
312 ..................................... 60021
314 ................................... 60022
330 ................. 60022
430 ...... .......................... 60022
431 .............................................. 60023
455 ........ . ............. 59057
510 ............ . ......... 58082
511 ............................................... 60023
514 .. ........... 60023
522 .... 57599,58082,59057-59059,59837
524 ........................................... 59059
558 ................ 56222,57600,58082,59059
561 ................................................ 57001
570 ......................................... 60023
571 ...................... 60024
601 ................................ ..... 60024
1003 .............. ................. .. 60024
1010 ...................... . ........ . 60024

PRoposEm RuLEs:
2 .......... 57617
16 .......................... 58574
56 .. 58574
59 ........ ...... 60134
71 ............................ 58574
74 .............................. 56906
81 .......................................- 56906
131 .................................... 59093
133 ................................ 59093-59095
146 ................................ 58574
155 ..............................- 58574
171 ...................... 58574
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21 CFR-Continued
PRoPosED RuxFs-Continued.

175 ..................... 56247
180 ...................... 58574
182 ..................... 6.................... 00176
184 ............................................ 60176
189 ........................................... 56247
193 ........................................... 57005
310 ................................ 56906,58574
312........................................... 58574
314 ............................... 58574,59095
320 ........................................... 58574
330 ............................................ 58574
361 ............................................ 58574
344 ............................................ 58097
352 ................................ 56249,58097
430 ................ 58574,59095
431.......... ........ ........ 58574
436.......................... 56249
446 ........................ 56249-
522 ........................... . 58591
561 ............................................ 57005
601 ............................................ 58574
606 ........................................... 59098
630.. ................... 58574
808.....................60176
1003 .......................... ................ 58574
1010 ........................................... 58574
1090 .................... 58790
1310 .................... 57922

22 CFR

41 .............. ...... 59837
42 .......... ... ... ............ 59837
205 ...... ...... ........... 58815

PROPOSED RULES:
151 .......... ...........59...

23 CFR

140 ........................................ 57872,57873
455 .................................................. 57478
625 ................................................... 56660
630 ........................................ 58368,58563,

655., ............................................... 58564
658 .................................................. 59464
668 ........................ 59483
825 ................................................... 58308

PROPOSED RULES:
650 ............................................ 60298
772 ..................... 57161

24 CFR

200................................................ .59838
201 .................. 60,150,60151
203.." .............. ................... 60152
204.. ................ ...... 60153
207 ....... . .......... 60154
220 ................................................... 60154
232 ................................................. 60154
234 ................................................... 60153
235 ........................ 60155
250 ........................ 60154
340 ........ 60444
570 ....... ............ 60744
571 ........................ 58734
886 ........................ 60157

PROPOSED RULES:
20 ................. 58592,60392
51 ................. 57619,60396
200........................................... 57619
201 .................... 57619,57622,59849
203 ............................................ 57619

FEDERAL REGISTER,

24 CFR-Contlnued

PROPOSED RULES-Continued
204 .......................................... 57619
207 ................................ 57619,58592
220 ........................................... 57619
221 ....................... 57619
232 ..................... 57622
234 ........... ....... 57622
235 ............... ...... 57619250 ....... 57619,57622
340 .................. i .... 57622
390 ........................................... 57619
445 ................................ 57619,60301
570 ......... ........... 57619,60769
590 ........ 57619
803 ................. 57622,60588
804 ................ 57619,60830

1 805 ............................................ 57619
865 .................... 57622,60854,60856
869... .................... .................. 57619
870 ........................ 57619,60301
882 .................... 57619,57622,60752
886 ............................................ 57619
888.... ..... ................ 57619,

5762H, 60581,60583, 60587, 60588
1909 .......................................... 57619
1914 .................... 57619
1915 ........................................ 57619
1916 ......................................... 57619
1917 ................... 57619, 60600-60612
1920 ......................................... 57619

25CFR

Ch. I, Appendix .............. 58368
PROPOSED RULES:

32a ............................................ 56249
* 700 .......................................... 59400

26 CFR
1 .................... 59354-59357, 60159, 60445

.6 ...................................................... 58083
31 .............................. 56223,59359,60159
32 ........................................ 59360,60160
301 ........................... 58815,59360,59376
404 ................................................... 60447
601 ................................................. 57874

P OPOSED RULES: ,
1 ..........................

' 26 ................... ......

31 ...................... ...........
53 .......................................

"-27 CFR

211 ................... ...........
290 ................... ............
28 CFR -

0 ................ ..... ..........................

PROPOSED RULES:

58830
59517
59849
58193
59518

58369
592

57249

2. ................................... 56681,58593

29 CFR

1903 .............................................. 59838
1910 ................ z ....... 56893,56894,57601
1928 ............................................... 56894
2509 .............. ............ 58565,
2610 .......... ... .............. 56894

PROPOSED RULES:
850 ............... ........... 58148
860 ........................ . 58148, 58154
1910 ...... 56907,56909,56910,60048
2530 .......................................... 59098
2700 .................. 56682,57923,58097

30 CFR
75 5.. .......... ......... 56894
PROPOSED RULES:

250 ..................... 60612
715 ............................................ 5 425

31 CFR

2. .............................
2 4..........................
32 CFR

60274
60448
59059

51 ..................................................... 58083
207 ................................................... 57874
212 ................................................... 58084
360 ................................................... 56894
363 .................................................. 57875
552 ................................................... 5900
553 .............. , .............................. 56661
818a .............................. 4 .................. 58087
832 ................................................... 59486
PRoPoSED RULES:

505 ............................................ 59852
542 .................. ...... 58832
552 ............... ...... 59328
562 .......................................... 59519

32A CFR
151.... ............................................... 5937a

'33 CFR
110 ................................................. 60457
117 ................................................... 57249
127 ................... .57876, 57877
162 ................................................... 60458
165 ................................................... 59487
183 .................................................. 56858

PROPOSED RULES:
110 .......................................... 59521
117 ..................... 57305
127 ..................... 60614
130 ................................ 56840,58833
131 ................................ 56840,58833
162 ............................................ 59524
165 ............................................ 60614
183 ............................................ 60850

35 CFR
PROPOSED RULES:

10 .............................................. 58394

36 CFR

1................................... .......
7 ....................................................
9 ............... .............................
904 ...................................................
1207 .................................................

PROPOSED RULES:
219 ...........................................
222 ............................................
231 ............................................

37 CFR

60252
60252
57822
57877
57250

58593
58387
58387

1 ..................................................... 57886
201 ...................................... 57252,59378

POPOSED RULES:
1 .................................... 59401,60176

38 CFR

17 ..... o ..... ................... 57144
36 ........... .................... 60459

PROPOSED RULES:
1 ................................................ 57923
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39 CFR
iii1...

224...
56224
60275
60275

PROPOSED RULES:

111 .......... . ...... 57924.57925
310 ............ 60615
320.... 60615

40 CFR

2 ....................................................... 59060
52 ......................... 56662,

58188,58566,58567,59063-59066,
59487-59496

55 ......... ..... 59839
65 .......................... 56225,

56226,59497-59499,59841,60161,
60461-60465

86 .................. 57253
124 ................................................ 58066
180 ............................ 57000,59067..60465
730 ................. 56663
762 ................................................. 59500

PROPOSED RULES:

50 ........................................... 56250
52 .......................................... 56910,

57161, 58203, 58593, 60303,
60305

60 .............................................. 57834
65 ............. . 56912,

56913, 56915, 57162-57164,
57306, o57926, 58204, 58389,
59103, 59525-59528, 59852,
60306,60624

180 .............. ... .. 56917,
57003,57004,57623,60624

250 ................................ 58946,59022

41 CFR
Ch. 101 ............. 58818
13-1 ................. .... 57603
13-3 .......................... 57603
13-4............................................... 57603
14-19.............................................. 59842
14-55 . ......... 59842
15-1 ....................... 59068
105-61 .............. 58569

42 CFR
405 ........................................ 58370,59380
440 ................................................. 57253

PROPOSED RULES:
55 ............................................. 56918
58 ............................................. 59530
85 ...................... 56918
85a .............. . 56918
405 .................... 57166,57307,58390
449 ............................................ 57166

43 CFR

14 ..................................................... 58292
1880 ................................................ 57886
2650 ..................................... 57144,57888
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rules and regulations
This section of the FEDERAL REGISTER contains regulatory documents having general apprkoblity and legal effect most of which are keyed to and

codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C 1510.
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books ae listed in the rfit FEDERAL REGISTER issue of each

month.

[3510-10-M]
Title 7-Agriculture

SUBTITLE A-OFFICE OF THE

SECRETARY OF AGRICULTURE

PART 6-IMPORT QUOTAS AND FEES

Subpart-Section 22 Import Quotas

DAIRY PRODUCTS AND Mlic CHocOLATz
CaUWE; CoRCTION

AGENCY: Foreign Agriculture Serv-
ice, USDA.
ACTION: Correction to final rule.
SUMMARY: This corrects the final
rule of the import regulation , revi-
sion 6, which was published in the
FiDE2AL REGISTR on November 22,
1978 established under authority of
section 22 of the Agriculture Adjust-
ment Act, as amended. In PR Doc. 78-
32804, appearing at page 54900 of the
FEDRAL REGISz, the changes should
be made as set forth below.
FOR FURTHER INFORMATION
CONTACT.

Bryant H. Wadsworth, 202-447-5270.
The corrections are as follows.
1. On page 54900, the fourth sen-

tence of the second paragraph of the
SUPPLEMENTARY INFORMATION
is corrected to read as follows: "It has
therefore been determined by John E.
Riesz, Acting Deputy Director, Dar,
Livestock and Poultry Division, CP,
Foreign Agricultural Service, that
good cause exists for not postponing
the effective date of this final rule
until 30 days after publication in the
FEDERAL REGIS=E (5 U.S.C. 553)."

2. On page 54902, insert immediately
before "§ 6.20 Determination". the fol-
lowing additional paragraph:

AuvroarTy. Sec. 3, 62 Stat. 1248, as
amended, 7 U.S.C. 624; Part 3 of the Appen-
dix to the Tariff Schedules of the United
States, 19 U.S.C. 1202.

3. On page 54902, § 6.21(q), eliminate
"(effective date)" and insert in lieu
thereof "November 22, 1978."

4. On page- 54903, delete § 6.25(b)(4).
5. On page 54907, insert the follow-

Ing additional paragraph immediately
before "Signed this 17th day of No-
vember 1978". "It 'is -hereby certified
that an approved Final Impact State-

ment has been prepared In accordance
with Executive Order 12044 and Is
available from the Office of the Direc-
tor of Economics, Policy Analysis and
Budget, Room 112, Administration
Building, USDA, Washington, D.C.
20250."

Signed this 21st day of December
1978.

THomAs R. Hunzs
Administrator,

Foreign Agricultural Service
- [FR Doc. 78-36072 Piled 12-27-78; 8:45 am]

[3410-02-M]

CHAPTER I-AGRICULTURAL MAR-
KETING SERVICE (STANDARDS, IN-
SPECTIO, MARKETING SERVICE,
DEPARTMENT OF AGRICULTURE)

SUBCHAPTER E-WAREHOUSE REGULATIONS

PART 102-GRAIN WAREHOUSES

AGENCY: Agricultural Marketing
Service.

ACTION: Amendment of regulations.

SUMMARY: At 43 PR 14005, April 4,
1978, the Agricultural Marketing Serv-
Ice adopted a final rule relating to li-
censing of grain Inspectors and weigh-
ers. This document adds the authority
citation under which that amendment
was Issued.

DATE: April 4,1978.

FOR FURTHER INFORMATION
CONTACT.

Mr. Rex Willis, Warehouse Service
Branch, Transportation & Ware-
house Divislon-AMS 447-3616.

SUPPLEMENTARY INFORMATION:
The proper authority citation for the
rule document published at 43 PR
14005 is as follows: (Aug. 11, 1916, ch.
313, part C, § 28, 39 Stat. 490 (7 U.S.C.
268)).

-Done at Washington. D.C., Decem-
ber 21, 1978.

WILLA[ T. MAN=,
DeputyAdministrator,

Marketing Program Operation&

[FR Doc. 78-36127 Fied 12-27-78; 8:45 am]

[3410-08-M]

CHAPTER IV-FEDERAL CROP INSUR-
ANCE CORPORATION, DEPART-
MENT OF AGRICULTURE

[AmdL No. 1]

PART 411-GRAPE CROP INSURANCE

Subpart-Regulations for the 1977
and Succeeding Crop Years

CLOSING DATsS

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule:
SUMMARY: This rule changes the
cloing date for accepting applications
for grape crop insurance In certain
counties n California under the au-
thority contained in the Grape Crop
Insurance Regulations for the 19"/7
and Succeeding Crop Years. Such cos-
ing dates are changed for the 1979
crop year only due to the shortness of
time available for accepting such ap-
plications. I

EaPFZCTIvE DATE: December 28,
1978.
FOR FURTHER INFORMATION
CONTACT.

Peter F. Cole, Secretary, Federal
Crop Insurance Corporation, U.S.
Department of Agriculture, Wash-
ington, D.C. 20250, 202-447-3325.

Su PEENTARY INFORMATION:
Under the authority contained in the
Federal Crop Insurance Act, as amend-
ed (7 US.C. 1501, et seq.). the Federal
Crop Insurance Corporation is amend-
ing Its regulations as found in 7 CFR
Part 411, the Grape Crop Insurance
Regulations for the 1977 and Succeed-
Ing Crop Years (41 PR 36792, Septem-
ber 1, 1976). to provide a cosing date
of January 10, 1979, for accepting ap-
plications for grape crop Insurance in
Merced and Stanislaus Counties, Call-
fornia. The normal closing date is De-
cember 10 for accepting such applica-
tions-, however, since this is a new pro-
gram being offered for the first time
in Merced and Stanislaus Counties,
California, for the 1979 crop year, suf-
ficlent time should be allowed for all
potential policyholders to learn about
the available offer of insurance. This
change of closing dates from Decem-
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ber 10 to January 10 is effective for
the 1979 crop year only and will pro-
vide sufficient time for accepting ap-
plications for grape crop insurance.'
Under the provisions of §411.3 the
Grape Crop Insurance Regulations for
the 1977 and Succeeding Crop-Years
(7 CFR Part 411), the Manager of the

1Corporation is authorized in any crop
year to extend the closing date for ac-
ceptance of applications in any
county, by publishing a notice in the
FEDERAL REGISTER, upon his determi-
nation that no adverse selectivity will
result during the period of such exten-
sion, provided that if adverse, condi-
tions should develop during such
period, the Corporation will immedi-.
ately discontinue the acceptance of ap-
plications. iTo adverse conditions pres-
ently exist.

Inasmuch as this extension -of the
sales closing date will only affect those
producers who may be applying for
grape crop insurance, the Corporation
has found and determined that com-'
pliance with the provisions for notice
and public participation would be im-
practicable, unnecessary, and contrary
to the public interest, and that good
cause exists for issuing this Amend-
ment No. 1 as a final rule. Therefore,
this amendment is hereby issued with-
out compliance with such procedure,

FINAL RULE
Accordingly, § 411.3 of -the Grape

Crop Insurance Regulations for the
1977 and Succeeding Crop Years (7
CFR Part 411), is hereby amended by
adding at the end thereof; the follow-
ing'

" * The closing date for accepting
applications for grape crop insurance
.for the 1979 crop year only is hereby
extended until the close of busindss on-
January 10, 1979.

(Secs. 506, 516, 52 Stat. 73, as amended, 77,
as amended; (7 U.S.C. 1506, 1516).)

PETER F. COLE,
Secretar, Federal Crop

Insurance Corporationm

[FR Doc. 78-36048 Filed 12-27-78; 8:45 am]

[3410-02-M]

CHAPTER IX-AGRICULTURAL MAR-
KETING SERVICE (MARKETING
AGREEMENTS, AND ORDERS;
FRUITS, VEGETABLES, NUTS), DE-
PARTMENT OF AGRICULTURE -

* RULES AND REGULATIONS

[Navel Orange Regulation 446]

PART 907-NAVEL ORANGES
GROWN IN ARIZONA AND DESIG-
NATED PART OF CALIFORNIA

Limitation of Handling

AGENCY: Agricultural - Marketing
Service; USDA.

ACTION: Final Rule.

SUMMARY: This regulation estab-
lishes the quantity of fresh California-
Arizona naval oranges that may be
shipped to market during the period
December 29, 1978-January 4, 1979.
Such action is needed to provide for
orderly marketing of fresh navel or-
anges for this period due to the mar-
keting situation confronting the
orange industry.

EFFECTIVE DATE: December 29,
1978.

FOR FURTHER INFORMATION
CONTACT:

Charles R. Brader, (202) 447-6393.

SUPPLEMENTARY INFORMATION:
Findings. Pursuant to the marketing
agreement, as amended, and Order No.
907, as amended (7 CFR Part 907), reg-
ulating the handling of navel oranges
grown in Arizona and designated part
of California, effective under the Agri-
cultural Marketing Agreement Act of
1937, as amended (7 U.S.C.. 601-674),
and upon the basis of the recommen-
dations and information submitted by
the Navel Orange Administrative
Committee, established under this
marketing order, and upon other in-
formation, it is found that the limita-
tion of handling of navel oranges, as
hereafter provided, will tend to effec-
tuate the declared policy of the act.
This regulation has not been deter-
mined significant under the USDA cri-
teria for implementing Executive
Order 12044.

The committee met on December 22,
1978 to consider supply and market
conditions and other factors affecting
the need for regulation and recom-
mended' a quantity of navel oranges
deemed advisable to be'handled during
the specified week. The committee re-
ports the demand for navel oranges Is
dulL

It is further found that it is imprac-
ticable and contrary to the public in-
terest to give preliminary notice,
engage in public rulemaking and post-
pone the effective date until 30 days
after publication in the FEDERAL REG-
i ISTER (5 U.S.C. 553), because of insuffi-
cient time between the date when in-
formation became available upon

which this regulation Is based and the
effective date necessary to effectuate
the declared policy of the act. Inter-
ested persons were given an opportuni-
ty to submit Information and views on
the regulation at an open meeting. It
is necessary to effectuate the declared
purposes of the act to make these reg-
ulatory provisions effective as speci-
fied, and handlers have been apprised
of such provisions and the effective
time.

§ 907.746 Navel Orange Regulation 446.
Order. (a) The quantities of navel or-

anges grown in Arizona and California
which may be handled during the
period December 29, 1978 through
January 4, 1979, are established as fol-
lows:

(1) District 1: 500,000 cartons;
(2) District 2: 43,006 cartons;
(3) District 3: unlimited movement.
(b) As used in this section, "han-

dled", "District 1", "District 2", "Dis-
trict 3", and "carton" mean the same
as defined in the marketing order.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674.)

Dated:

Director, Fruit and Vegetable Di-
vision, Agricultural Marketing
Service

[FR Doc. 78- Filed - 78;- am]

[3410-02-M]
CHAPTER IX-AGRICULTURAL MAR-

KETING SERVICE [MARKETING
AGREEMENTS AND ORDERS;
FRUITS, VEGETABLES, NUTS), DE-
PARTMENT OF AGRICULTURE

PART 982-HANDLING OF FILBERTS
GROWN IN OREGON AND WASH-
INGTON

Free and Restricted Percentages for
the 1978-79 Marketing Policy Year;
Correction

AGENCY: Agricultural Marketing
Service, USDA.
ACTION: Correction to final rule.

SUMMARY: In FR Doc. 78-34174 ap-
pearing at page 57240 in the FEDERAL
REGISTER of December 7, 1978, a
change should be made In the citation
of the regulation.' Section 989.228
should be renumbered as § 982.228.

Dated: December 21, 1978.
CHARLES R. BRADER,
Deputy Director, Fruit
and Vegetable Division,

[FR Doc. 78-36182 Filed 12-27-78; 8:45 am]
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Title 8-Aliens and Nationality

CHAPTER I-IMMIGRATION AND
NATURALIZATION SERVICE, DE-
PARTMENT OF JUSTICE

PART ' 231-ARRIVAL-DEPARTURE
MANIFESTS AND LISTS; SUPPORT-
ING DOCUMENTS

Submission of Aircraft-Vessel Reports
(Forms 1-92) for Direct Flights Be-
tween the United States and
Canada -

AGENCY: Immigration and Naturali-
zation Service, Justice.

ACTION: Final- rule; clarification of
rulemaking proceeding.

SUMMARY: This document is being
published in order to clarify the status
of the rulemaking proceedings relative
to the submission of Forms 1-92 (Air-
craft/Vessel Reports) for passengers
on direct flights between the United
States and Canada. This document is
necessary to prevent publication of
the material published at 43 FR
30268-69 on July 14, 1978 in the
annual compilation of the Code of
Federal Regulations. That document
should be considered as a notice of
proposed rulemaking. It is currently
under review by the Service pursuant
to the proposed rulemaking provisions
of the Administrative Procedure Act.
FOR FURTHER INFORMATION
CONTACT.

James G. Hoofnagle, Jr., Instruc-
tions Officer, Tmmigration and Natu-
ralization Service. Telephone: (202)
376-8373.

SUPPLEMENTARY INFORMATION:
On July 14, 1978 at 43 FR 30268 the
Immigration and Naturalization Serv-
ice published "final" rules amending 8
CFR 231.1(b) and,8 CFR 231.2(b) re-
lating to the required submission of
Forms 1-92 (Aircraft/Vessel Reports)
for passengers on direct flights be-
tween the United States and Canada.
These rules were published to become
effective immediately upon publica-
tion. However, the Air Transport Asso-
ciation requested and was granted a
two month period of time in which to
submit representations to the Service.
As a result of this request the Service
published on July 28, 1978, an order in
the FEEAL REGISTE= at 43 FR 32741
for the purpose of staying the "final"
rule of July 14, 1978 and to request
comments from the public for a period
of 60 days to expire on September 26,
1978.

RULES AND REGULATIONS

The Office of the Federal Register
has advised the Service that the order
published July 28, 1978 does not pre-
vent the publication of the "final" reg-
ulations of July 14, 1978 in the Code
of Federal Regulations revised as of
January 1, 1979. This order, therefore,
is published for the sole purpose of
withdrawing the "final" rules of July
14, 1978 to prevent their publication in
the annual compilation of the Code of
Federal Regulations effective as of
January 1, 1979. The Service desires
and requests that the "final" rules of
July 14, 1978 be considered as pro-
posed regulations and indexed as such
by the Office of the Federal Register.

Accordingly, the "final" rules
amending 8 CFR 231.1(b) and 8 CFR
231.2(b) published on July 14, 1978 at
43 FR 30268 are withdiawn.

Dated: December 21, 1978.
LoNmL JT. CAsTLLo,

Commissioneroflmmgra-
tion and Naturalizaon.

lPR Doc. 78-36177 Filed 12-27-78; 8:45 am]

[4910-13-M]

Title 14-Aeronautics and Space

CHAPTER I-FEDERAL AVIATION AD-
MINISTRATION, DEPARTMENT OF
TRANSPORTATIbN

[Airspace Docket No. 78-ASW-48]

PART 71-DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND RE-
PORTING POINTS

Designation of Transition Area:
Giddings, Tex.

AGENCY: Federal Aviation Adminis-
tration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The nature of the action
being taken is to designate a transition
area at Giddings, Tex. The intended
effect of the action is to provide con-
trolled airspace for aircraft executing
a proposed instrument approach pro-
cedure to the Giddings-Lee County
Airport. The circumstance which cre-
ated the need for the action was a re-
quirement to provide capability for
flight under instrument weather con-
ditions to the airport. Coincident with
this action, the airport is changed
from visual flight rules (VFR) to In-
strument flight rules (IFR) status.
EFFECTIVE DATE: February 22,
1979.
FOR FURTHER INFORMATION
CONTACT.

David Gonzalez, Airspace and Proce-
dures Branch (ASW-535), Air Traf-

60429

Ific Division, Southwest Region, Fed-
eral Aviation Administration, P.O.
Box 1689, Fort Worth, Tex. 76101;
telephone 817-624-4911, extension
302.

SUPPLEMENTARY INFORMATION:

HISTORY

On October 23, 1978, a notice of pro-
posed rule making was published in
the Fxas&L Rxr svxa (43 FR 49310)
stating that the Federal Aviation Ad-
ministration proposed to designate the
Giddings, Tex.,.transition area. Inter-
ested persons were Invited to partici-
pate in this rulemaking proceeding by
submitting written comments on the
proposal to the Federal Aviation Ad-
ministration. Comments were received
and one commentor objected to the
proposal.

DIscussioN oF Com Nrs.
The Department of Air Force repre-

sentative objected to the proposed
rule. The commentor expressed con-
cern because of the effect the proposal
may have on the Camp Swift Military
Operations Area (MOA) training activ-
ity. The normal use time of the MOA
is eight hours a week, 1000-1200 and
1400-1600, Wednesdays and Thurs-
days. The MOA activit;, is conducted
only in visual meteorblogical condi-
tions (VMC), when ntsrunent oper-
ations at Giddings-Lee County Airport
would normally be unnecessary. When
the MOA is In use, nonparticipating
IFR traffic is not authorized transit
unless It can be separated/segregated
from the MOA activity. Therefore, the
Federal Aviation Administration has
determined that IFR use of the
common controlled airspace can be
handled without imp.cting the MOA
user and with minimal effect, if any,
on nonparticipating IFR traffic.
Except for editorial changes, this
amendment is that proposed In the
notice.

THE Ruir
This amendment to Subpart G of

Part 71 of the Federal Aviation Regu-
lations (14 CFR 71) designates the
Giddings, Tex., transition area.-This
action provides controlled airspace
from 700 feet above the ground for the
protection of aircraft executing instru-
ment approach procedures to the Gid-
dings-Lee County Airport.

ADopooN OF THE AxmmDnmT

Accordingly, pursuant to the author-
ity delegated to me by the Administra-
tor, Subpart G of Part 71 of the Feder-
al Aviation Regulations (14 CFR Part
71) as republished (43 FR 440) is
amended, effective 0901 GMT, Febru-
ary 22, 1979, as follows.

In Subpart G, 71.181 (43 FR 440).
the following transition area is added:
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GIDDINGS, TEX.

That airspace extending upward from 700
feet above the surface within a 5-mile radius
of Giddings-Lee County Airport (latitude
30"10-11" N., longitude 96"58'51" W.).
(Sec. 307(a), Federal Aviation Act of 1958
(49 U.S.C. 1348(a); and Sec. 6(c). Depart-
ment of Transportation Act (49 U.S.C.
1655(c)).)

NoTE-The FAA has determined that this
document Involves a regulation which is -not
considered to be significant under the proce-
dures and criteria prescribed by Executive
Order 12044 and as Implemented by interim
Department of Transportation guidelines
(43 FR 9582; March 3, 1978).

Issued in Fort Worth, Tex,, on De-
cember 13, 1978.

PAuL J. BAKER,
, ActingDirector,

Southwest Region.
FR Doc. 78-35939 Filed 12-27-78; 8:45 am]

[4910-13-M]

[Airspace Docket Number 78-CEL32]

PART 71-DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW -POINT
ROUTES, CONTROLLED AIRSPACE
AND REPORTING POINTS

Alteration of Control Zone, Sioux
City, Iowa

AGENCY: Federal Aviation Adminis-
tration (FAA), DOT.
ACTION: Final rule.'
SUMMARY: This amendment alters
the designation of the Sioux' City,
Iowa Control Zone from a continuous
to a part-time control zone. This
action Is necessary because the Nation-
al Weather Service is reducing their
staffing, and-consequently its hours of
operation. Since aviation weather
would not be provided'for the control
zone when the National Weather Serv-
ice is closed, it is necessary that the
control zone be designated part-time
to coincide with the Weather Service's
hours of operation.
EFFECTIVE DATE: February 22,
1979.
FOR. FURTHER INFORMATION
CONTACT:. 1.

Dwaine E. Hiland, Airspace Special-,
ist, Operations, Procedures and Air-
space Branch, Air Traffic Division,
ACE-537, FAA, Central Region, 601

-East 12th Street, Kansas City, Mis-
souri 64106, Telephone (816) 374-
3408.

SUPPLEMENTARY INFORMATION:
The purpose, of this amendment to
Subpart F of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71),
is to alter the designation of the Sioux
City, Iowa Control Zone from 'a con-

RULES AND REGULATIONS

tinuous to a part-time control zone.
The National Weather Service has ad-
vised that they are reducing, their
staffing at Sioux City, Iowa and effec-
tive March 4, 1979, weather observa-
tions 'and forecasts will not be availa-
blebetween the 'hours'of 0000 and
0600 local time. Since the Airport
Traffic Control Tower is operational
from 0700 to 0000, it is not possible for
FAA to provide aviation weather
during-the time the National Weather
Service is closed. Accordingly, it Is nec-
essary that the control zone be desig-
nated part-time. The control zone will
be effective during the specific dates
and times established in advance by a
Notice to Airmen. The effective dates
and times will thereafter be continu-
ously published in the Airport Facility
Directory. Since there is no present al-
ternative to this action, notice and
public procedure under 5 U.S.C. 553(b)
is impracticable and contrary to the

,public interest and good cause exists
for making this amendment effective
before January 29, 1978.

• Accordingly, "Subpart F, Section
71.1.71 of the-Federal Aviation Regula-
tions (14 CFR 71.171) as republished
on January 3, 1978 (43 FR 355), is
amended, effective 0901 GMT, Febru-
ary 22, 1979, by aliering the following
control-zone:

-Sioux CIry, IowA,
Within a 5-mile radius of Sioux City Mu-

nicipal Airport (latitude 42"24'03" N; longi-
tude 96"22'55" W? and within 2W miles each
side of the Sioux City VORTAC 140" radial,
extending from the 5-mile radius zone to 6
miles southeast of the 'VORTAC. This con-
trol zone is, effective during the specific
dates and times established in advance by
Notice -to Airmen. The effective date and
time will, thereafter, be continuously pub-
lished in the Airport Facility Directory.

There are no'alternatives to this
-action; therefore, notice- and public
procedure under 5 USC 553(b). is im-
practical and contrary to the public In-
terest and good cause exists for
making this amendment effective'in
less than thirty (30) days after Its pub-
lication. -
'(SectIon 307(a), Federal Aviation Act of
1958 as amended (49 U.S.C. 1348); Section
6(c). Department of Transportation Act (49
U.S.C. 1655(c)); Section 11.61 of the Federal
Aviation Regulationg (14 CFR 11.61).)
* NorF-The Federal Aviation Administra-
tion has determined that this document in-
volves a proposed reguition which Is not
considered to lie significant underthe proce-
dures and criteria prescribed by Executive
Order 12044 andas implemented by interim
Department of Transportation guidelines
(43 FR 9582; March 8,1978).

Issued in Kansas City, Missouri,-on
December 15, 1978.

C. R. MELUGIN, Jr., -
Director, CentralRegion.,

[FR Doc. 78-36068 Filed 12-27-78; 8:45 am]

[4910-13-M1

[Airspace Docket No. 78-EIA-50]

PART 71-DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND RE-
PORTING POINTS

Alteration and Revocation of VOR
I Federal Airways

AGENCY: Federal Aviation Adminis-
tration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This amendment revokes
victor airway V-35W in the vicinity of
Morgantown, W. Va.:, realigns victor
airway V-37 in the vicinity of Elkins,
W. Va.: and extefids victor airway V-
469 from Elkins to Johnstown, Pa.
This action will aid flight planning,
improve traffic flow in the Pittsburgh,
Pa., terminal area and reduce control-
ler work load.
EFFECTIVE DATE: February 22,
1079.
FOR FURTHER INFORMATION
CONTACT:

Mr. Lewis W. Still, Airspace Regula-
tions Branch (AAT-230), Airspace
and Air Traffic Rules Division, Air
Trafflc Service, Federal Aviation Ad-

- ministration, 800 Independence
Avenue, SW., Washington, D.C.
20591; telephone (202) 426-8525

SUPPLEMENTARY INFORMATION:

"HISTORY

On October 23, 1978, the FAA pro-
posed to amend Part 71 of the Federal
Aviation Regulations (14 CFR Part 71)
to revoke an airway in the vicinity of
Morgantown, W. Va., area and realign
two airways in the vicinity of Elkins,
W. Va. (43 FR 49314). Interested per-
sons were invited to participate In the
rulemaking proceeding by submitting
comments on the proposal to the FAA,
Two comments were received and nei-
ther stated an objection to the propos-
al. This amendment Is the same as
that proposed in the notice. Section
71.123 was republished in the FrmsnAL
REGISM on January 3, 1978, (43 FR
307).

Tm RuLE

This amendment to Part 71 of the
Federal Aviation Regulations (14, CFR,
Part 71) revokes V-35W in the vicinity
of Morgantown, W. VA.; realigns V-37
in the vicinity of Elklns, W. Va.; and
extends V-469 from Elkins to Johns-
town, Pa. This amendment will reduce
the airway distance between Elkin3
and Ellwood City, Pa.,, approximately
six miles and increase the lateral seka-
ration between arriving and departing
aircraft in the Pittsburgh, Pa., termi-
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nal area. Subpart C of Part 71 was re-
published in the FEDERAL RFGISTER on
January 3, 1978, (43 FR 307).

Ao omON Or THE AImANMTNT

Accordingly, pursuant to the author-
ity delegated to me by the Administra-
tor, Subpart C of Part 71 of the Feder-
al Aviation Regulations (14 CFR Part
71) as republished (43 FR 307) and
amended (42 FR 60123) is further
amended, effective 0901 GMT, Febru-
ary 22, 1979, as follows:

Under V-35, "including a west alternate
from Morgantown to Johnstown via INT
Morgantown 010 and Johnstown 260" ra-
dials"; is deleted.

Under V-37, 'organtown, W. Va.; INT
Morgantown, 331" and Ellwood City, Pa.,
185° radials" is deleted and "Clarksburg, W.
Va.; INT Clarksburg 359" and Ellwood City,
Pa., 185" radials"; is substituted therefor.

Under V-469, "to Elkins." is deleted and
"Elkins; Morgantown, W. Va.; INT Morgan-
town 01" and Johnstown, Pa., 260*; to
Johnstown." is substituted therefor.
(Secs. 307(a) and 313(a). Federal Aviation
Act.of 1958 (49 US.C. 1348(a) and 1354(a));
Sec. 6(c), Department of Transportation Act
(49 U.S.C. 1655(c)); and 14 CFR 11.69.)

Nor-The FAA has determined that this
document involves a regulation which is not
significant under the procedures and crite-
ria prescribed by Executive Order 12044 and
Implemented by interim Department of
Transportation guidelines (43 PR 9582;
Larch 8,1978).
Issued in Washington, D.C., on De-

cember 20, 1978.

WHILLI E. BROADWATER,
Chief, Airspace andAir

Traffic Rules Diiviosi
[FR Doc. 78-36070 Filad 12-27-78; 8:45 am]

[4910-13-M]

[Airspace Docket No. 78-SW-501

PART 71-DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND RE-
PORTING POINTS

PART 73-SPECIAL USE AIRSPACE

Establishment of Temporary Restrict-
ed Areas and Alteration of Conti-
nental Control Area

AGENCY: Federal Aviation Adminis-

tration (FAA), DOT.
ACTION: Final izule.
SUMMARY: These amendments es-
tablish four temporary joint use re-
stricted areas in the vicinity of Fort
Hood, Tex., and alter the Continental
Control Area, where necessar:, to con-
tain a military joint readiness exercise
called BRAVE SHIELD 19. These ac-
tions will provide for safe and efficient
use of the navigable airspace by pro-

.hibiting unauthorized flight oper-
ations of nonparticipating aircraft
within the areas during the time the
exercise is in operation.
EFFECTIVE DATE: February 22,
1979. Period of designation Is April 5,
1979, through April 13, 1979.
FOR FURTHER -INFORMATION
CONTACT.

Mr. Lewis W. Still, Airspace Regula-
tions Branch (AAT-230), Airspace
and Air Traffic Rules Division, Air
Traffic Service, Federal Aviation Ad-
mnitration, 800 Independence
Avenue, SW.. Washington, D.C.
20591; telephone: (202) 426-8525.

SUPPLEMENTARY INFORMATION:

HISORY

On November 13, 1978, (43 FR
52496) the FAA published for com-
ment a notice of proposed rulemaking
to amend Parts 71 and 73 of the Feder-
al Aviation Regtulations (14 CFR Parts
71 and 73) to designate four temporary
restricted areas Identified as R-6303A,
R-6303B, R-6303C and R-6303D In the
vicinity of Fort Hood, Tex., to contain
a military Joint service exercise and to
include these restricted areas in the
Continental Control Area for the du-
ration of their times of designation. A
majority of the air activities will be
within the Fort Hood Military Reser-
vation permanently designated as R-
6302A/B/C/D/E. Section 71.151 and
§ 73.63 were republished In the Ftmmr-
AL RsGcrsm on January 3, 1978, (43
FR 344 and 704). Interested persons
were invited to participate in this rule-
making proceeding by submitting writ-
ten comments on the proposal to the
FAA. No comments objecting to the
proposal were received.

THE RuL

,These amendments to Parts 71 and
73 of the Federal Aviation Regulations
designate temporary restricted areas
in the vicinity of Fort Hood, Tex., in
order to protect nonparticipating air-
craft during the time that BRAVE
SHIELD 19 readiness exercise is in op-
eration. Also, the airspace at and
above 14,500 feet MSL within these
temporary restricted areas during the
designated period is included'in the
Continental Control Area.

ADOPTION or THE AMEnixMET
Accordingly, pursuant to the author-

ity delegated to me by the Administra-
tor, Subpart D of Part 71'ind Subpart
B of Part 73 of the Federal Aviation
Regulations (14 CFR Parts 71 and 73)
as republished (43 FR 344 and 704) are
amended, effective 0901 GMT, Febru-
ary 22, 1979, as follows:

Under §71.151 (43 FR 344) the following
temporary restricted areas are added for the
duration of their time of designation from

0600 local time, April 5. 1979. to 2359 local
time, April 13, 1979:

R-6303A BRAVE SHIELD 19. Tx.
R-6303B BZRAVE SHIELD 19. Tex.
R-6303C BRAVE SHIELD 19, Tem
R-6303D BRAVE S ELD 19, Tex.
Under §73.63 (43 FR 704) the following

temporary restricted areas are added:
R-6303A BRAVE SHIELD 19, Tem.
Boundaries. Beginning at TaL 31"09O" .

Long. 9755'00"W4 to Lat. 31!16'00 N., Long.
97'54'001-W4 to Lat. 31"19'O0N Long.
91'510-W.; to Lat. 31-24OO"N. Long.
97'48'00"W. to Lat. 31"23'0"N., Long.
9743'00-W4 to Lat. 31"21'0VN., Long.
97"41'0W.; to Lat. 31200N. Long.
97"41'00"W4 to Lat. 31"14'0O"N. Long
9733'00"W4 to Lat. 31"06'00".. Long.
97-33'00"W4 to Lat. 3108'OO"N., Long.
9"'39'00"W4 to Lat. 31!10"O'"N., Long.
97"41',0W. to Lat. 31'09'3 ., Long.
97"43'00-W4 to Lat. 31"09"0("N., Long.
971433Y0"IW; to the point of beginning, ex-
cluding airspace 4.000 feet MSL and below
within a 5 NM radius of the Hood, Tex.,
VOR. within a 5 NM radius of the Fort
Hood AAP (31'08'15'N- 9742"50'W.) but
south of R-6302 boundary, and within 5 NM
each side of the Hood. Tex., VOR 102'T and
125'T radials extending from the VOR to V-
17 airway.

Designated altitudes. Surface to and In-
cluding FL 180.

Time of designation. Intermittent, 0600 to
0001 local time., April 5. 1979, through April
13,1979.

Controlling agency. Federal Aviation Ad-
mInLration, Houston ARTC Center.

Using agency. U.S. Air Force Tactical Air
CommaundIUSAP Readiness Command-
(TAC/USAFRED), Langley Air Force Base,
Va. 23665.

R-6303B BRAVE SHIELD 19, Tex.
Boundaries. Beginning at Lat. 31"30'0W'?.

Long. 97"46'0W.W4 to Lat 31"48'15"N. Long.
9"'46'00'W,; to Lat. 31"30"'002T, Long.
97-37'45-W.; to Lat. 3113'45-N. Long.
97'30'00"W.: to Lat. 3050'O ., Long.
97'37'00"W.; to Lat. 30"50"00"N. Long.
98'03'30"W4 to Lat. 31"7'OO'N., Long.
97"45130W to point of beg ning exclud-
Iag, R-302 and airspace 4,000 feet MSL and
below within 5 NM radius of Fort Hood
AAP (30"08'15-N, 97'4250"(W.) and within 5
NM radius of the Hood. Tex., VOR, within 5
NM each side of the Hood, Tex., VOR 102"
and 125"r radials extending from the VOR
to V-17 airway. The airspace 1,200 feet AGL
and below within 3 NU of all airports Is ex-
eluded.

Designated altitudes. 100 feet AGL to and
Including FL 180.

Time of designation. Intermittent, 0600 to
0001 local time, April 5, 1979. through April
13.1979.

Controlling agency. Federal Aviation Ad-
mizistration. Houston ARTC Center.

Using agency. UZS. Air Force Tactical Air
Command/USAP Readiness Command
(TAC/USARED), Langey Air Force Base,
Va. 23665.

R-6303C BRAVE SHIELD 19, Tex.
Boundaries. Beginning at Lat. 30"50(OO"N.

Long. 9801'00W.; to LaL 3r30'ooN., Long.
98110"00W4 to Lat. 31"3Y0"N., Long.
97"46'0O-W.; to Lat. 310'00'N., Long.
97"45-30-W4 to Lat. 30'50'O-N. Long.
98"03-30-W. to point of beginning, exclud-
ing. R-6302A/B/C 18,000 feet MSL and
below, and airspace within 5 NM radius of
Fort Hood AAP (3108'15"N., 974Z50'W.)
and within 5 NM radius of the Hood. Tex,
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VOR. The airspace 1,200 feet AGL and'
below within 3 NM of all airports Is ex-
cluded.

Designated altitudes. 100 feet AGL to and
including FL 250.

Time of designation. Intermittent, 0600 to
0001 local time, April 5, 1979. through April
13, 1979.

Controlling agency. Federal Aviation- Ad-
ministration, HoustonARTC Center.

Using agency. U.S. Air Force Tactical Air
Command/USAF Readiness Command
(TAC/USAFRED), Langley'Air Force Base,
Va. 23665.

R-6303D. BRAVE SHILD 19, Tex.
Boundaries. Beginning at Lat. 31"03'15"N..

Long. 99"16'00"W,; to Lat. 3118'15"N., Long.
99*1600'W.; to Lat. 3120'45"N.. Long.
9914'00"W.; to Lat. 31"20'45"N., Long.
99"07'45'W.: to Lat. 3125'30"N.., Long.
98"45'45"W.; to Lat. 32'03'00"N., Long.
98149'00"W.: to Lat. 32'03'00"N., Long.
97"52'451W.; to Lat. 31"48'15'S.. Long.
97146'001W.; to Lat. 31"30'00"N., Long.
97146'00'W.; to Lat. 31"30'00"N., Long.
98"10'001W.; to Lmt. 30"50'00'N., Long.
9810'00"W.; ,to Lat. 30"50'00'N., Long.
98130'30"W.; to Lat. 30"55'00"N., Long.
98"52'00"W.; to point of beginning. The air-
space 120O feet AGL and below within 3
NM of all airports is excluded.

Designated altitudes. 500 feet AGL to and
including FL 250.

Time of designation. Intermittent, 0600 to
0001 local time, April 5, 1979, through April
13, 1979.

Controlling agency. Federal Aviation Ad-
ministration, Houston ARTC Center.

Using agency. U.S. Air Force Tactical Air
Command/USAF Readiness Command-
(TAC/USAPRED). Langley Air Force Base,
Va. 23665.
(Sees. 307(a) and 313(a), Federal Aviation
Act of '1958 (49 U.S.C. 1348(a) and 1354(a));
Sec. 6(c), Department of Transportation Act
(49 U.S.C. 1655(c)); and 14 CFR11.69.)

Nox.-The FAA has determined that this
document involves aregulation which is not
significant under the prdcedures and crite-
ria prescribed by Executive Order 12044 and
implemented by interim -Department of
Transportation guidelines (43 FR 9582;

*March 8, 1978).

Issued in Washington, D.C. on De-
cember 21, 1978.

WnLW'E, BRoADwAT,
Chief, Airspace andAir

Traffic Rules Division.

(FR Doc. 78-36071 Filed 12-27-78; 8:45 am]

[6320-o1-M]
Title 14-Aeronautics-and Space

EReg. ER-1088; Amdt. No.

PART 288-EXEMPTION OF .
RIERS FOR MILITARY TRJ
TATION.

Fuel Surcharge Rate

Adopted by the Civil Ae
Board at its -office in- W
.C., December 21, 1978.

AGENCY: Civil Aeronautics B

AC-ION: Final rule.

SUMMARY: This final'rul
lishes a 0.37 percent fuel s
rate applicable to the minim
tary charter rates (ER-1045,
ber 27, 1977) for foreign and
air transportation services p
for the Department of Defens
and procured by the Milita
Command (MAC). This 's
amendment- is triggered by
crease in average fuel price
participating MAC carriers
dents per gallon-from 41.31i
gallon to 42.39 cents per gallo

DATES: Adopted: December
Effective: December 21, 1978.

FOR FURTHER, INFOR
CONTACt.

Leonard S. Friedman, Po
-Military Rates Division, B
Pricing and Domestic Aviat
Aeronautics Board, 1825 Co
Avenue, NW., Washingto
20428, Phone: 202-673-5368.

SUPPLEMENTAi INFORI
As indicated in ER-1024 (42 F
November 11, 1977), dated 1
3, 1977, the Board monitors f
changes and will establish a
charge rate adjustment when
age price of fuel for part
MAC carriers changes one
more per gallon. The latest
data, for the month of Octo
indicate that the average fuel
MAC services has Increased 1
over the price used. to set th
rates.' Although there have b
sions in the MAC rate struct
we adopted the surcharge pro
the methodology remains
reaching this decision, we
viewed the relationship of fue
total -economic costs for eac
major rate elements. First, w
ered the impact- of fuel cost
economic costs.separately for
.sets of seating densities used-
MAC rates. As set out in Appe
and C, the seating density d

CHAPTER II-CIVIL AERONAUTICS
'The base fuel prices reflected

SBOARD rent rates are for the month of2Notices dated September 8, 197
SUBCHAPTER A-ECON4OMIC REGULATIONS cember 22,1976, Docket 29759.

641 produces an insignificant variance In
the fuel cost. ratio, 28.51% and 28.74%.
respectively. Second, we considered

kUR CAR- the ratios of fuel cost t6 total cost for
ANSPOR- the separate rates for standard and

stretched jet equipment. However, as
can be seen in Appendix B, the ratios
for' the two standard jet operators,
Northwest 29.34% and Pan American
24.27%, are not significantly dissimilar

ronautics torthat for the stretched jet carriers or
shlngton, foir the industry, 28.51%. Finally, we

have considered the impact of a suc-
cession of surcharge amendmenta of

oard. the rates on the ratio of fuel costs to
total economic costs. To avoid com-
pounding the surcharges, they must

ie estab- be computed from a fixed base. For
urcharge this purpose, we believe the fuel prices
uin mill- for the month of April 1977 and the

Decem.- 'total economic costs for the current
Doverseas MAC seating densities, reflecting 24

erformed months cost escalation, as prescribed
se (DOD) in ER-1024, provide a satisfactory base
y Airlft for computing the surcharges. We con-
urcharge clude that a uniform fuel surcharge

the in- applicable to all the military rates as
for the applied In the past, continues to be
of 1.08 reasonable.

cents per Accordingly, the Board has complet-
c r ed its review of the latest available

fuel cost data as reported' on C.A.B.
21, 1978. Form 41, Schedule P-12(a) for foreign

and overseas MAC air transportation
services for the month of October

WATION 1978, and is establishing surcharge
provisions in Part 288 of Its Economic

stal and Regulations (14 CFRPart 288) appll-
ureau of cable to the rates established for those
ion, Civil services. 3 The basis for issuing this sur-
necticut charge amendment Is the increase In
n, D.C. average fuel price for theparticipating

MAC carriers of 1.08 cents per gallon-
from 41.31 cents per gallon reflected

fATION: In the currently effective base rates to
IR 58902, the latest reported average price of
'ovember 42,39 cents per gallon.
fuel price Appendix A sets forth the results
fuel 61r -  of the surcharge rate computation for
the aver- the reported fuel price changes for
ticipating commercial and military fuels con.
cent or sumed in military charter service for

Form 41 the month of October 1978, and the
ber 1978, rate impact for the changes in current
price for average fuel prices from those reflect-
.08 cents ed In the base rates. Accordingly, we
e present will establish the fuel surcharge rate
,een revi- applicable to the current base final
ure since rates, effective December 21, 1978, to
cedure, 2  increase the Category B and Category

valid. In A rates by 0.37 percent.
have re- In view of the present need for a
1 costs to fuel surcharge to the minimum rates
h of the set forth In Part 288, we find good
e consid- cause exists to make these amend.
on total ments effective on less than thirty
the two (30) days' notice.

i setting
endices B
ifference ,This and future surcharge amendments

will be made applicable to the minimum
MAC rates established in ER-1045, effective

in the cur- December 27, 1977, until such time as new
April 1977. final base rates are established.
76 and De- 'Appendices A through D filed as part of

-'. the original document.
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In consideration of the foregoing,
the Board amends Part 288 of its Eco-
nomic Regulations (14 CFR Part 288)
effective December 21, 1978 as follows:

1. Amend § 288.7(a) by revising the
paragraph following the tables so as to
reflect an additional proviso, the
amended paragraph to read as follows:

[6320-01-M]

IRegulation PR-187; Amendment No. 47 of
Part 302]

PART 302-RULES OF PRACTICE IN
ECONOMIC PROCEEDINGS

AGENCY: Civil Aeronautics Board.

§ 288.7 Reasonable level of compensation. ACTION: Final rule.

(a
(1)
(2)

. SUMMARY: In PR-186, Issued today,
s * * *the Board established procedures for

applications for automatic market
... entry. By this notice the Board Is
... amending its Rules of Practice (Part

302. Subpart I) to except the automat-
. * . . . Ic entry applications from the general

Provided, That subject to the provi-
sions of § 288.8, the minimum rates set
forth above shall not be applicable to
passengers or cargo carried on a par-
ticular trip in excess of the amount
that the contract calls for DOD to
supply and the carrier to provide
space: And Provided further, That if a
carrier performs a one-way charter
flight carrying nonmilitary traffic for
an

chai

avai
equ
ThE
totu
ant
gral
wit]
DC
by

2.
add

§29

(d
11

route application rules.
DATES: Effective: December 29. 1978.
Adopted: December 21,1978.

FOR FURTHER INFORMATION
CONTACT.

Richard B. Dyson, Associate General
Counsel, Civil Aeronautics Board,
1825 Connecticut Avenue, N.W.,
Washington, D.C., 202-673-5442.

onmilitary user, the carrier may SUPPLEMENTARY INFORMATION:
rter the return flight of that air- The general rules for route applica-
!t to DOD at a published one-way tions contained In 14 CFR Part 302,
rter traffic rate that is in fact' Subpart I, are meaningful only for ap-
liable to the general public for plications upon which hearings might
ivalent services: Provided, owever, be held, and it Is not expected that
at effective -December 21, 1978 the hearings will be held n automatic
a minimum compensation pursu- market entry applications. Since this
to the rates set forth in subpara- amendment is administrative in
ph (1) above for services performed nature, affecting a rule of agency
h regular let, wide-bodied Jet and practice and procedure, and must take
-8-61/63 aircraft shall be increased effect at the same time as PR-186, the
L suicharge of 0.37 percent, Board finds that notice and public

Amend §288.7(d) (1) and (2) to procedure are unnecessary and an ef-
a proviso and to read as follo*s- fective date of less than 30 days from

issuance Is In the public nterest.
.7 Reasonable level of compensation Accordingly, in 14 CFR Part 302,

Subpart I, the Civil Aeronautics Board
* * amends § 302.901, Applicability, effec-

tive December 29, 1978, so that It
•... reads:

(2) * * *

Provided, That effective:
1978, the total minimum
pursuant to the rates spe
paragraphs (1) and (2)
graph shall be increase
charge of 0.37 percent.

(Secs. 204, 403, 416, Federal
1958. as amended; 72 stat. 74
as amended; (49 U.SC. 1
1386).)

By the Civil Aeronautic

PHYLLIS -

EFR D~oc. 78-36045 Filed 12-

December 21, §302.901 Applicability.

compensation This subpart sets forth the special

cifled in sub- rules applicable to proceedings for
of thi p conferment and/or modification of

of by a ar*- route authority under sections 401 and
402 of the Federal Aviation Act of
1958. However, this subpart does not

. * apply to applications for automatic
market entry under section 401(d)(7)

Aviation Act of of the Act and Part 322 of this chap-
.3, 758 and 771,
324, 1373 and ter. For information as to other appli-

cable rules, reference should be made

Board. to Subpart A of this part, to the Fed-
eral Aviation Act and to the substan-

KAYLOR, tive rules (see Parts 201 and 211 of the
Secretary. Economic Regulations as to the form

27-78; 8:45 am] of applications) and orders of the
Board.

(Sec. 204 of the Federal Aviation Act of
1958, as amended, 72 Stat. 743; 49 US.C.
1324)

PHYLLIS T. KaYLon,
Secretary.

CFR Doe. 78-36216 Filed 12-27-78; 8:45 am]

[6.20-01-M]

[Regulation FR-1883

PART 322-AUTOMATIC MARKET
ENTRY PROCEDURES

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.
SUMMARY; The Board adding a
new Part 322 to establish a procedure
for the Automatic Entry Program.
The rule governs the filing of Auto-. -
matic Entry Applications and Protec-
tive Notices. It also fixes the time for
the commencement of the 60-day
period for Board action on these appli-
cations.
DATES: Effective: December 29, 1978.
Adopted. December 21, 1978.
FOR FURTHER INFORMATION
CONTACT.

Richard B. Dyson, Associate General
Counsel, Civil Aeronautics Board,
1825 Connecticut Avenue, N.W.
Washington, D.C. 20428; (202) 673- /
5442.

SUPPLEMENTARY INFORMATION:
The Airline Deregulation Act of 1978
(PT. 95-504) adds a new paragraph (7)
to section 401(d) of the Federal Avi-
ation Act of 1958,49 UaC. 1371(d), es-
tablishing an automatic market entry
(A.M) program. Under this provision,
a carrier may apply to the Board each
year for the next 3 years for one new
route. It will automatically be aarded
a certificate for the route, regardless
of the number of other carriers also
serving it, unless the Board determines
that the applicant is not fit, willing,
and able to provide nonstop service
and to conform to the provisions of
the Act and the rules, regulations, and
requirements of the Board issued
under theAct

Applications may be submitted, be-
ginning on the second business day of
1979. There are two rounds each year
for filing these applications. The first
round ends at the close of business on
the last business day before January
30th. The second round begins for a
carrier on the day that It is denied a
certificate for the route-it applied for
In the first round, or on the day it re-
ceives a certificate for a route for
which another carrier is also receiving
an AME certificate. The second round
ends for all carriers on the last busi-
ness day falling on or before the 120th
day (including weekends and holidays)
of the calendar year.
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If a carrier receives a certificate for
a new route in the second round, the
certificate it received in the first
round Is revoked. Thus, an air carrier
can receive, only one new route per
year under the. automatic entry pro-
gram. Entry into additional markets
under other portions pf the Act, how-
ever, is not affected.

Paragraph (7) also includes a proce-
dure for a carrier to protect one of its
presently certificated routes from
entry under this program. The carrier
must file a notice on the first business
day of the calendar year. The notice
protects only one route during that
year, and only from competition under
the Automatic Entry Program. An-
other carrier is not precluded from
gaining entry to the protected market,
under other portions of the Act.

By this action the Board adds a new
Part 322, Automatic Market Entry Pro-
cedures, to the Procedural Regula-
tions. These, rules include require-
ments for AME applications under.sec-
tions .401(d)(7)(A) and (7)(B) and for
protective notices under 401(d)(7)(C).

The Act provides two periods' per
:year during which carriers mayfile ap-
plications for automatic entry. These
two periods, designated the first and
second rounds in the rule, give the car-
riers some opportunity to avoid dupli-
cation in their selections. i

The rules will allow the carriers to
submit as many applications as they
wish during both the first and second
rounds. Only' the route indicated in
the last application filed can" be grant-
ed and all prior applications' will be'
considered withdrawn. The applica-
tions will be posted on a public bulle-
tin board by the Docket Section. By,
this'procedure a carrier will be able to
adjust its filings, and hence wil be
more likely to end up witi a certifi-
cate for a route that it ctually Is will-,
ing to serve. Not allowing adjustments
would increase the likelihood of car-!
tain markets being so overcrowded
that the authority received under the
ANE program would go unused.,

Protective notices must be filed with
the Docket.Section onthe first busi-
ness day of the calendar year, The
Docket Section, will, as is its practice,
promptly post these notices on the
public bulletin board.

The Board is not, -however; allowing
the resubmission of protective notices
by incumbent carriers. The basic Con-
gressional intent of allowing each car-
rier to protect one route that it consid-
ers important is served by allowing
one filing. In our-judgment, allowing
incumbents to arrange and rearrange
their protective notices so; that the
maximum number of routes overall
are protected serves neither the' specif-
Ic intent of the route-protection provi-
sion nor the goal of free route entry.

Since air carriers will presumably be
withdrawing and refiling applications,
the Board will wait until the end of
each round before beginning its deter-
mination of the carrier's fitness. If a
carrier wants the 60-day period for the
Board's fitness deteriiination to start
sooner, it can file a waiver, either with
its application or at any time after-
wards. The Board will begin the fit-
ness determination upon receiving the
application and the waiver, and will.
grant or deny the certificate within 60
days of the filing of the waiver. Any
additional applications'by that carrier
filed after the Board has received the
waiver will not be considered at- all.
The carrier will have to wait for, the
.second round, if it qualifies, or for the
next year, to file any additional AME
application.

Ea6h application must identify the
route being applied for by naming the
pair of points involved. If one of the
points is presently a hyphenated point
in the existing national route system,
a carrier may apply for and receive au-
thority under the Automatic Entry
Program to serve each designated air-

*port.
The application must also include in-

formation relative to the'carrier's fit-
ness, willingness, and ability to provide
scheduled service. Those carriers that
have already been found fit, willing,
and able to provide scheduled service
by the Board need only cite the most
recent Board order establishing that
finding., Other carriers must provide
material to support such a finding. In
making this showing, the carrier need
not resubmit material that It submit-
ted\in a prior fitness proceeding, but
can- incorporate suchimaterial by ref-
erbnce'ino its application.

Shortly after either receiving a
waiver from an air carrier or the end
of the round, a show-cause order will
be issued by the-Board as to why the
applicant air carrier should; not be
found fit, willing, and able to provide
the nonstop service for which it.s ap-
plying. It is presently intended that
the show-cause orders will-give inter-
ested persons 10 days (including week-
ends and holidays) to file objections in
the Docket Section' and give the air
carrier involved 5 days to file a reply.

Section 322.7 declares that appli-
cants for automatic market entry need
not file the environmental evaluations
and energy information usually re-
quired by 14 CFR 312.12 and 313.5. In
the Automatic Entry Program Con-
gress has directed the Board to certifi-
cate all applicants that are fit, willing,
and able to provide-the nonstop serv-
ice for which they applied. Because
the Board has no discretion to deny a
certificate to a qualified' applicant,
granting certificates under sections
401(d)(7)(A) and (7)(B) cannot be con-
strued as a major Federal Action

within the meaning of section
102(2)(C) of the National Enviromnen-
tal Policy Act of 1969 (NEPA),'It Is
therefore unnecessary to determine
whether granting these certificates

.will have a significant Impact on the
quality of the human environment, as
NEPA requires when a major Federal
action Is being considered.

Having made this finding, we believe
that the environmental evaluations
normally required of route applicants
would impose an undue burden on
them here. However, if unusual cir-
cumstances exist, our staff will pre-
pare an analysis of the environmental
and energy implications in particular
cases.

In a separate notice, PR-187, we are
also amending Sec. 302.901 of the
Rules of Practice (14 CFR 302.901) to
exclude applications filed under' this
'new part from the coverage of Subpart
I. That rule is meaningful only for ap-
plications upon which hearings might
be held, and we do not expect to hold
hearings in automatic market entry
proceedings.

Because of the need to have these
rules in effect before January 2, 1979,
when the first notices will be filed
under the statute, we find that notice
and 'public procedure are Impractica-
ble and contrary to the public interest,
and that an effbctive date of less than
30 days from issuance is in the public
interest.

This program requires air carriers to
prepare and submit certain Informa-
tion to the Board in order to apply. By
publishing this final rule, we have de-
termined that this Information is nec-
essary in conducting the program and
must be prepared and submitted. Ac-
cordingly, these application and notice
requirements, found in §§ 322.2, 322.3,
and 322.6 are adopted subject only to
review by the General Accounting
Office, pursuant to 44 U.S.C. 3512.
These specific requirements will be ef.
fective Immediately, along with the

-rest of Part 322. Interested persons are
not -precluded from applying for new
routes. However, GAO will conduct Its
clearance review to ensure that a mini-
mum burden is imposed upon appli-
cants and that the information re-
quired is otherwise consistent with the
Federal Reports Act. We will publish a
notice of GAO'S decision.

,Accordingly, the Civil Aeronautics
Board adds a new Part 322, Automatic
Market Entry Procedures, 'to Title 14
of the Code of Federal Regulations, ef-
fective December 29, 1978, as set forth

'below:

PART 322-AUTOMATIC MARKET ENTRY
PROCEDURES

Sec.
322.1 Applicability.
322.2 First-round applications.
322.3 Second-round applications.
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Sec.
322.4 Waiver.
322.5 Board Action.
322.6 Protective Notices.
322.7 Environmental evaluations- and

energy information not required.
322.8 No conflict with separation of func-

tions rule.
322.9 Conformity with Subpart A of Part

302.
AuTHorrr. Sec. 204, 401 of the 'ederal

Aviation Act of 1958, as amended, 72 Stat.
743,754,49 U.S.C. 1324. 1371.

§ 322.1 Applicability.
This subpart applies to applications

filed by air carriers for authority to
serve new nonstop routes under the
Automatic Market Entry (AME) Pro-
gram (Section 401(d)(7)(A) and (7)(B)
of the Act) and to notices filed by in-
cumbent carriers to protect presently
certificated routes from automatic
entry under this program (Section
401(d)(7(C)).
§ 322.2 First-round applications.

(a) To obtain a route under the AME
program an air carrier shall, during
the period (the -"first round") that
begins at the opening of business on
the second business day of the calen-
dar year and ends at the close of busi-
ness on the last business day before
January 30th of that year, file in the
Docket Section an application titled
"Application for Automatic Market
Entry-First Round."

(b) The contents of the application
shall be as follows.

(1) All applications shall indicate the
pair of points between which the ap-
plicant seeks nonstop route authority
-under the program.

(2) Applications from- carriers al-
ready found by the Boafd to be fit,
willing, and able to provide scheduled
service shall cite the most recent
Board order establishing -that finding.

(3) Applications from carriers not
yet found by the Board to be fit, will-
ing, and able to provide scheduled
service shall include material to sup-
port such a finding. In making this
showing, the -carrier may incorporate
by reference material submitted in a
prior proceeding before the Board.

(c) An air carrier may withdraw any
first-round application by filing a sub-
sequent application during that round.

§ 322.3 Second-round applications.
(a) If an air carrier did not receive a

certificate for the route indicated in
its first-round application, or If it did
receive such a certificate but was not
the only air carrier to receive an AME
certificate for that route during that
round, the carrier may, during the
period (the "second round") that
begins at the opening of business on
the day that the carrier is denied a
certificate or receives the duplicative
award and ends at the close of the last
business day that is on or before the

RULES AND REGULATIONS

120th day of the calendar year, apply
for another route by filing in the
Docket an application titled "Applica-
tion for Automatic Market Entry-
Second Round."
(b) The contents of these applica-

tions shall be as set forth in § 322.2(b).
(c) An air carrier may withdraw any

second-round application by filing a
subsequent application during that
round.

§ 322.4 Waiver.
(a) An air carrier that has filed an

application during either round may,
during that round, waive its right to
withdraw that application by filing in
the Docket Section a statement to
that effect, titled "Waiver of Right to
File Additional Automatic Entry Ap-.
plications."

(b) If such a waiver is filed:
(1) No additional applicatiQns may

be filed by that carrier during that
round, and

(2) The 60-day period for Board
action on the application will begin to

'run.

§322.5 Board action.
After receiving an application for an

AMd certificate, the Board will either
issue the certificate applied for, or
make a negative determination as
specified In section 401(d)(7) of the
Act. Board action will. be taken not
later than 60 days after the date of
filing of a waiver under § 322.4 or, if no
waiver is filed, the end of the round in
which the application Is filed.

§ 322.6 Protective notices.
(a) An air carrier may prevent any

other air carrier from obtaining AME"
authority to serve one of Its routes by
filing in the Docket Section, on the
first business day of the calendar year,
a notice titled "Automatic Market
Entry Protective Notice."

(b) Each protective notice shall indl-
cate the pair of points between which
the air carrier seeks to prevent any
other air carrier from obtaining AdE
authority during that calendar year.
(c) The first protective notice filed

by an air carrier on the first business
day of the calendar year shall be effec-
tive, and any other protective notices
filed by that air carrier on that day
shall be void.

§322.7 Environmental evaluations and
• energy Information not required.

Notwithstanding any provision of
Part 312 or Part 313 of this title, a
person filing an application under this
subpart Is not required to file an envi-
ronmental evaluation or energy infor-
mation with the application.
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§322.. No conflict with separation of -
functions rule.

Actions taken by the Bureau of Pric-
ing and Domestic Aviation to adminis-
ter section 401(d)(7) of the Act will not
be considered as creating a conflict
with the Board's Separation of func-
tions rule, §300.4 of this chapter, in.
this or any other Board proceeding.

§ 322.9 Conformity with Subpart A of Part
302.

Except where they are inconsistent
with this part, the provisions of Sub-
part A of Part 302 of this chapter
shall apply to proceedings under this
part.

PHYxL= T. Kavton~.
Secretary-

EPR Doc. 78-38211 Filed 12-27-78:8:45 am]

[6320-01-M]

Regulation PS-81: AmdL No. 60 of Part
3991

PART 399-STATEMENTS OF GENER-
AL POULCY, FREE AND REDUCED-
RATE TRANSPORTATION OF PER-
SONS

AGENCY: Civil Aeronautics Board.

ACTION: Final rule.

SUMMARY: The Board, on its own
initiative, is revoking Its policy that
'United States air carriers may provide
free or reduced-rate transportation of
persons overseas or abroad only when
such transportation Is required in the
paramount national interest. Such
free or reduced rate transportation
will henceforth-be allowed to the full
extent permitted by statute.

DATES Adopted. December 21, 1978.
Effective: December 21, 1978.

FOR FURTHER INFORMATION
CONTACT.

Richard B. Dyson, Office of the
General Counsel, 1825 Connecticut
Avenue, N.W., Washington, DC.
20428; 202-673-5442.

SUPPILEM ARY INFORMATION:
Section 403(b) of the Federal Aviation
Act provides that no air carrier shal
receive compensation for air transpor-
tation different from that specified in
Its currently effective tariffs, except
that a carrier may provide free or re-
duced-rate air transportation to cer-
tain specified categories of persons
such as employees, their families, dis-
aster victims, etc. In the case of over-
seas foregin air-transportation, free or
reduced-rate transportation may also
be accorded to such other persons
under such other circumstances as the
Board may by regulation prescribe.
Part 224 of the Economic Regulations
provides that free o- reduced-rate
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transportation for "such other per-
sons" may be provided only upon spe-
cific Board authority granted in re-
sponse to a carrier's application set-
ting forththe authority desired and
the reason therefore.

In PS-10 (24 FR 9619, December 2,
1959), the Board promulgated 14 CFR
399.34 (recodified as section 399.35 by
PS-21 (29 FR 1446, January'29, 1964)).
That section provided that a request
by a United States government agency
for free or reduced-rate transportation
of persons overseas or abroad on a
United States flag air carrier will not
be permitted unless it is in the "para-
mount national interest." However,
nothing in Section 403(b) or the
Board's regulations'requires a carrier's
application to be accompanied*by a
State Department request, and noth-
ing requires the Board to obtain State
Department approval for any carrier
application. The Board's previous con-
sultations with the State Department
and its "paramount national interest"
standard were discretionary *and were
intended to protect the highly regulat-
ed, inflexible rate structures which
the CAB administered. With the new
Airline Deregulation Act of i978, and
the present Board's less restrictive avi-
ation policies, section 399.35 no longer
serves a useful purpose, and some-
times prevents carriers from rendering
worthwhile public services. Continuing
the policy in section 399.35 would only
invite strained - interpretations' of
"paramount "national interest" and
cheapen this important standard.

The ability of carriers to provide
free or reduced-rate transportation
should be left unrestricted to, the full
extent permitted by law. Under 14
CFR 223.8, any carrier may apply for
special authority to furnish free or re-
duced-rate foreign or overseas' air
transportation. The Board will consid-
er each application on a case-by-case
basis. The Board has ample power
under sections 404(b) and 411 of the
Federal Aviation Act to prevent dis-
crimination and unfair competition.

Since section 399.35 is only a general.
statement of policy, and the change
made by this rulemaking relieves a re-
striction,,and' imposes no new burden
on any. person, it is found for good
cause that notice and opportunity, for
public comment are not required, and
the change maybe effective immedi-
ately.

Accordingly, the Board revokes and
reserves section'399.35 of the Econom-
ic Regulations (14 CFR 399.35), with a
corresponding change to the table of
contents for 399..
(Sections 102, 204(a) and 403(b) of the Fed-
eral Aviation Act of'1958, as amended; -
Stat. -, 72 Stat. 743, 758; 49 U.S.C. 1302,
1324, 1373).

RULES AND REGULATIONS

* By the Civil Aeronautics Board.
PHmlxs T. KAYLOR,

Secretary.
[FR Dce. 78-36212 Filed 12-27-78; 8:45 am]

[6355-01-M]
Title 16-Commercial Practices

CHAPTER Il-CONSUMER PRODUCT
SAFETY COMMISSION

PART 1040-INTERIM' STATEMENT OF
POLICY AND PROCEDURE FOR
CLASSIFYING, EVALUATING AND
REGULATING CARCINOGENS IN
CONSUMER PRODUCTS

Clarification of .Commission Intent
and Reopening of Comment Period

AGENCY: Consumer Product Safety
Commission.
ACTION: Clarification of Commission
intent and reopening of comment
period.
SUMMARY: In this notice, the Com-
mission explains, the status and clari-
fies the intent of its Interim State-
ment of Policy and Procedure for Clas-
sifying, Evaluating and Regulating
Carcinogens in Consumer Products.
The Commission reopens for 60 days
the time for public comment and in-
vites the public to comment on the in-
terim statement, as clarified. The
Commission Is taking these actions be-
cause, as indicated in a recent court
decision, It 'appears there is some
public uncertainty regarding the inter-
im statement..
DATES: Comments on the interim
statement- of policy and procedure are
due on or before February 26, 1979.
ADDRESS 'Written comments should
be., submitted:'.to the Secretary, .Con-

,sumer Product- Safety' Commission,
Washington, D.C. ,20207. All material
relevant to the policy and procedure
statement, including comments re-
ceived, may be seen in, and copies ob-
*tained from, the Office of the Secre-
tary, 3d Floor, 1111 18th Street, NW.,
Washington, D.C. 20207 during busi-
ness hours Monday. thru Friday.
FOR FURTHER INORMATION
CONTACT:

David Melnick, Office of the Gener-
al Counsel, Consumer Product
Safety Commission, Washington,
D.C. 20207, (202)'634-7770.

SUPPLEMENTARY INFORMATION:
In the-FEDERAL REGisTER of June 13,.
1978 (43 FR 25658), the Commission
published an Interim Statement of
-Policy and Procedure for Classifying,
Evaluating and- Regulating Carcino-

gens in Consumer Products .(43 FR
25658). The Interim statement of
policy and procedure, among other
things, establishes a classification
scheme under which the Commission,
on the basis of a review of existing
data, would provisionally assign sub-
stances to one of three categories
based on the type and quality of the
data available concerning a sub-
stance's carcinogenic potential. The
Commission would publish the provi-
slonal classification in the FMDmAL
REGisTER, soliciting public comment.
on the correctness of the provisional
classification and the validity of the
underlying scientific principles rele-
vant to the classification. Comment
would also be solicited on the manu-
facture and use of the substance in
consumer products, consumer expo-
'sure to the substance, and the poten-
.ial for ingestion, inhalation, Or ab-,
sorption of the substance into the
human system. On the basis of the
comments received, the Commission
would affirm or revise the provisional
classification. The classification would
determine the priority the Commis-
sion would give to further evaluation
of the substance. However, the catego-
ry to which a substance is assigned
would have no binding legal effect on
the substance or products,containing
the substance.

The Commission was in the process
of considering the first provisional
classification of a substance utider the
interim statement of policy and proce-
dure when a lawsuit, brought by sever-
al individual chemical manufacturers
and a trade association of chemical
manufacturers, was filed in the United
States District Court for the Western
District of Louslana (Dow Chemieal,
USA, et. aL v. Consumer Product
Safety Commission, Civil Action No.
781166, W.D.La.). The lawsuit raises
certain procedural and substantive ob-
Jections to the interim statement and
Its Implementation through provision-
al classification,. On September 28,
1978, the District Court issued a pre-.
liminary injunction, prohibiting the
Commission from provisionally clasl-
fying any substance pursuant to the
interim statment of policy and proce-
dure, pending a final decision in the
case. the District Court, In Its Novem-
ber 1, 1978 opinon setting forth Its rea-
sons for issuing the' preliminary In-
Junction, found that the Commission
violated the Administrative Procedure
Act' (APA) in. issuing the Interim
Statement'of Policy and Procedure by
making it effective on the date of pub-
lication without prior notice and an
opportunity for comment. The court
found that the interim statement is a
rule having substantial impact on the

*plaintiffs. The court found the state-
,ment is subject to the rulemakng re-
quirements of the APA, and is not, as
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the Commission intended and has
argued, a general statement of policy
and procedure which would be exempt
under the APA from the requirements
for notice and public comment. (The
court's opinion and other court papers
filed by plaintiffs and the Commission
in the lawsuit are available for inspec-
tion and copying in the Commission's
Office of the Secretary at the above
address.)

One basis for the court's conclusion
concerning the substantial impact of
the Commission's interim statement of
policy and procedure is the court's
belief that interested persons, includ-
ing the plaintiffs, will not have the
right or opportunity to challenge the
underlying scientific principles set
forth in the statement (e.g. §§ 1040.21
and.1040.22) in subsequent proceed-
ings to classify or regulate a product
as a carcinogen. The Court thus
viewed the statement of policy and
procedure as a conclusive statement of
the Commission's views on fundamen-
tal questions of scientific and regula-
tory policy and as an attempt to fore-
close consideration of such questions
in later individual proceedings. The
Commission is issuing this clarification
to clearly indicate that its intention in
issuing the interim statement of policy
and procedure is not to foreclose con-
sideration of any fundamental issues
involved in the regulation of potential
carcinogens in consumer products, nor
to deny to any interested person the
right or opportunity- to participate in
the regulatory process.

The Commission issued the interim
statement of policy and procedure in
order to inform its staff and the public
of the Commision's current views on
the way it would approach the regula-
tion of potential carcinogens, includ-
ing the type of scientific data it would
examine in order to determine which
substances are carcinogens and the
relative weight it would place on var-
"ions data.

It should be noted that at the time
the Commission issued the. interim
statement of policy and procedure, it
specifically considered the option of
proposing the statement for adoption
as a binding substantive (or legislative)
rule. Such a rule, if finally promulgat-
ed by the Commission after an oppor-
tunity for public comment, would have
foreclosed further discussion of the
scientific principles and regulatory
policy outlined in the statement in
subsequent proceedings involving indi-
vidual substances. However, the Com-
mission decided that It would not at-
tempt to promulgate such a binding
rule, but rather would, by means of
the interim statement of policy and
procedure, announce to the public the
general policies which it would seek to
establish in subsequent rulemaking
proceedings. At the same time, the

Commission sought to Inform the
public of the internal procedures It
would follow on an interim basis In se-
lecting substances as candidates for
regulation.

Because of the complexity of the
issues raised by Its interim statement
of policy and procedure, the Commis-
sion decided that It would be benefi-
cial to seek public comment on the
statement as a whole. This opportuni-
ty for comment is in addition to the
opportunity for comment provided by
the statement on individual classifica-
tion determinations and the opportu-
nity for oral and written presentations
provided by law following proposal
and before issuance of any final stand-
ard or ban regarding an individual
product of substance. The Commission
also believed It would obtain useful In-
formation on the practicality of its in-
ternal procedures, including the addi-
tional opportunities for public com-
ment provided by the statement, by
beginning the process of classifying
and evaluating Individual substances
while receiving public comment on the
statement of policy and procedure.
Therefore, the Commission made the
statement effective on an Interim basis
upon publication in the FEDERaL REG-
sv on June 13, 1978.
The statement, as explained in

§ 1040.6(a), sets forth the Commis-
sion's procedures for reviewing sub-
stances in an orderly way so that the
Commission can decide whether It Is
necessary to regulate consumer prod-
ucts containing the substances. Provi-
sional classification In particular helps
the Commission decide which products
merit priority for detailed staff evalua-
tion. The procedures provide for
public comment on. the provisional
classification so the CommisIon can
obtain the views of affected industry,
scientific experts, and the general
public on the potential health risks as-
sociated with the substance and the
scientific principles underlying the
classification determination; as well as
information on the manufacture and
use of the substance, consumer expo-
sure, and potential ingestion, Inhala-
tion, or absorption of the particular
substance into the human system. The
policy and procedure at § 1040.6(d) and
§ 1040.33 provide for this public par-
ticipation and detailed evaluation
before the Commission decides wheth-
er to begin to regulate a product, be-
cause the Commission believed It was
important to permit the public to par-
ticipate in deciding whether It was
necessary to begin the lengthy and
costly process of setting a safety
standard or other regulation or-ban-
ning a product. I

For example, the policy anticipates
that following final classification as a
Category A substance, the Commission
will begin a regulatory action with re-

spect to any consumer product to
which such a substance is intentional-
ly added. Section 1040.41 states that
"it is reasonable to asume that CPSC
will act to ban, or reduce to the lowest
level attainable, the intentional addi-
tion to a consumer product of a Cate-
gory A substance." The procedures
available to the Commission in regu-
lating any product are summarized in
§ 1040A. The Commission also stated
in the preamble to the policy (43 FR
25658), "[tjhe determination to take
regulatory action against particular
products or classes of products will
continue to be made in individual pro-
ceedings, In accordance with the appli-
cable statutory provisions and the
terms of this policy statement." The
Commission clarifies the statement by
emphasizing the following points: (1)
That a decision to classify a substance
as a "Category A" substance means
that the Commission considers such
substance to have a higher priority for
possible regulatory action than sub-
stances not so classified; (2) The as-
sumption that CPSC will "act" with
respect to any product means only
that the Commission Is likely to begin
a rulemaking proceeding by publishing
a proposed rule in the FEDnAa Rxc-s-
TR; (3) That the Commission will
adhere to all applicable statutory pro-
cedures in any proceeding It begins; (4)
That the Commission will consider all
underlying facts relevant to the statu-
tory findings; and (5) That while the
scientific principles enunciated in the
policy will likely be referred to in ex-
plaining the Conimission's findings re-
garding the degree and nature of the
risk of injury associated with a prod-
uct under consideration for regulation,
these principles are in no sense bind-
ing on members of the regulated In-
dustry, the Commission, or the Com-
mission Staff and will be fully subject
to challenge before the Commission,
both as to their general validity and
their specific application.

In the statement, the Commission
recognized that the causes and mecha-
nisms of cancer induction are still at
the frontiers of science (§ 040A(a))
and that new Information may contin-
ually be developed as a result of fur-
ther research. The Commission there-
fore noted in § 1040.6(g) that It would
adjust the policy "to reflect significant
new scientific information, legal and
policy developments and interagency
regulatory initiative&" In addition,
§ 1040.6(c)(3) provides for periodic
Commison review oithe decisions to
classify specific substances and adjust-
ment of the classifications whenneces-
sary.

SUMMARY

In summary, the Commision reem-
phaslzes that It will fully analyze all
public comments it receives on the
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classification criteria and the underly-
ing, scientific principles set forth in
the interim statement of policy and
procedure and will make any neces-
sary changes before it issues a final
statement. In addition, when operat-
ing under the policy. the Commission
Will publish each classification of a
substance as a provisional (or pro-
posed) classification before it issues a
final classification. The public will be
able to comment on any of the scien-
tific principles upon which the classifi-
cation is based, both as to their valid-
ity and application to the particular
substance In question. The Commis-
sion will, evaluate and address all com-
ments before issuing a final classifica-
tion. Finally, In any subsequent ,rule-
making proceeding concerning -the
substance, the public will be able to
comment on all information and data
on which a proposed regulation is
based, including the scientific princi-
ples underlying the finding of risk of
injury. Again, the, CommiIon will
analyze and, address all comments
before it Issues a final- regulation. Any
final regulation must be-supported by
substantial evidence on the record.
Thus, there will be several stages of
any proceeding to regulate a substance
as a carcinogen where the principles
and assumptions underlying the Com-
mission's decision are subject to, the
"informed reflection and genuine dia-
logue" which the District Court in.
Dow Chemical, U.S.A. v. CPSC held is
necessary to comply with the APA. 1 -

While the Commission is prevented
by the preliminary injunction from
implementing the Interim Statement
of Policy and Procedure through the
provisional classification of substances
about which a question of safety -has
been raised, it is continuing to carry
out its statutory responsibility to re-
ceive and screen information concern-
Ing possibly carcinogenic substances,
set priorities for the evaluation of con-
sumer products containing such sub-
stances, and carry out-other internal
activities, independent of and separate
from the statement of policy and pro-
cedure, related to addressing possible
hazards associated with carcinogenic
substances in consumer products. The
Commission also will continue to take
regulatory" action, on a case-by-case
basis, when it determines such action
is necessary to protect the .public
health and safety.

REOPWN TG OF COMMENT PERIOD
The Commission is reopening the

comment period on the interim'state-
ment for 60 days because it-wishes to
obtain full public views on the state-
ment as, clarified here. The Commis-'
slon will fully consider all comments it
has already received, so commenters
need not submit new comments unless
they wish to revise their previous
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statements. The Commission also wel-
comes additional 'public- comment. In
addition, the Commission intends to
hold public meetings in various loca-
tions around the United States to
obtain public views on the statement
of policy and procedure and other
issues relevant to the regulation of
carcinogens in 'consumer products.
After all views are received and ana-
lyzed, the Commission will consider a
final statement of policy and proce-
dure for classifying, evaluating and
regulating carcinogens in consumer
products.

-Interested persons should submit
comments and any accompanying data
or material to the Secretary, Consum-
er Product Safety Comiiission, Wash-
ington, D.C. 20207. Comments should
be, submitted on or before February
26, 1979. Comments received after that
date will be considered to the extent
practicable. Comments and accompa-
nying data. may be seen in, and copies
oltained from, the Office of the Secre-
taryz3rd Floor, 1111 18th Street, N.W.,
Washington, D.C., during business
hours Monday through Friday.

Dated: December 20, 1978.
SsniE E. DuNN4

Secretary, Consumer Product
Safetz(Coimission.

eFRDoc. 7836183 Filed 12-27-78; 8:45 am)

[674002-M]
Title 18-Conservation of Power and

Water Resources

SCHAPTER I-:FEDERAL ENERGY
REGULATORY COMMISSION

SUBCHAPTER E-REGULATIONS UNDER THE
NATURAL GAS ACT

[Docket No. RM78-23]
PART 154-RATE SCHEDULES AND

TARIFFS

Interstate Pipeline Recovery of State
of Louisiana First Use Tax

AGENCYM Federal Energy Regulatory
Commission.
ACTION: Interim Rule, request for
comments.
SUMMARY: This interim rule amends
the procedures, established in Order
No. 10 (43 FR 45553, October 3, 1978),
for recovery of the Louisiana First Use
Tax by- Interstate natural gas pipe-
lines.. The rule sets forth the rate
treatment and accounting procedures
to be followed until a final and non-ap-
pealable court determination of the
constitutionality of the Louisiana
First Use Tax is made.
DATES: This interim rule Is effective
as of December 20, 1978. Written com-

n1nts must be received prior to Janu-
ary 25, 1979.
ADDRESS: Coniments should be sub-
mitted to the Federal Energy Regula-
tory Commission, 825 North Capltol
Street, NE., Washington, D.C. 20426,
and should reference Docket No.
RM78-23.
FOR F0RT1ER INFORMATION
CONTACT:
,William Topping, Office of General

Counsel, Federal Energy Regulatory
Commission, 825 North Capitol
Street, NE., Washington, D.C. 20426,
,Phone: 202-275-5619.
On August 28, 1978, the Commission

Issued Order No. 10 1 which amended
18 CFR'154.38 of its Regulations pro-
mulgated pursuant to the Natural Gas
Act, by adding a new paragraph (18
CFR 154.38(h)). Paragraph (h) estab-
lishes procedures governing pipeline
recovery of the State of Louisiana
First Use Tax on Natural Gas. 2 This
new paragraph provides that no pipe-
line shall be permitted to reflect in Its
rates costs associated with the First
Use Tax prior to the date such tax is
finally determined to be valid and con-
situtional unless a pipeline can ,show
(a) It has undertaken all legal action
available to it to determine the consti-
tutionality of the tax; and (b) it will be
able to' recover the amounts paid to
Louisiana if the tax Is later found to
be invalid. If the pipeline can demon-
strate the foregoing, Order No. 10 per-
mits the pipeline to collect the tax,
subject to refund, pursuant to a tem-
porary tracking mechanism similar to
a purchased gas adjustment clause.
Under Order No. 10, pipelines are only
permitted to reflect the First Use Tax
pirsuant to this temporary tracking
mechanism. They are not permitted to
reflect the First Use Tax in general
section 4 3 rate cases.

Applications for rehearing were filed
on September 20, 1978, by Northern
Natural Gas Company and on Septem-
ber 27, 1978, by Associated Gas Dis-
tributors, Tennessee Gas Pipeline
Company, Consolidated Gas Supply
Corporation, Bear Creek Storage Com-
pany, Stingray Pipeline Company,
Trunkline Gas Company and Panhan-
dle Eastern Pipe Line Company, Co-
lumbia Gas Transmission Corporation,

'United Gas Pipe Line Company,
Southern Natural Gas Company,
Texas Eastern Transmission Corpora-
tion, El Paso Natural Gas Company,
Interstate Natural Gas Association of
America, and Texas Gas Transmission

143 FR 45553 (October 3, 1978) (As cor-
rected by Errata Notice of September 15,
1978).

21978 La. Sess. Law Serv. 482 (Act No.
294), to be codified as La. ReV. Stat,
§§47:1301-47:1307. Hereinafter referred to
as "First Use Tax."
315 U.S.C. 717c.
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Corporation. On: October 2, 1978, the
Attorney General of the State of Lou-*
isiana filed a letter of comment; on
October 3, 1978, the American Gas As-
sociation filed an Amicus Brief; and on
October 6, 1978, the Interstate Natural
Gas Association of America filed a re-
quest for oral argument.

On October 20, 1978, the Commis-
sion granted the applications for re-
hearing of Order No. 10 for the pur-
pose of further consideration. The ap-
plications for rehearing raise the fol-
lowing issues:

(i) Whether the First Use Tax is en-
titled to a presumption of constitu-
tionality until judicially determined
invalid.

(i) Whether the First Use Tax is a
recoverable cost of providing service.

(iii) Whether in order to recover the
First Use Tax from pipeline custom-
ers, -pipelines should be required to
comply only with Louisiana statutes
which provide a mechanism for re-
funding taxes paid under protest if the
tax is found invalid (La. Rev. Stat.
§ 47.1576).

(iv) Whether Order No. 10 incorrect-
ly or inadequately dealt with several
costs associated with the First Use
Tax including interest, carrying
charges, surcharges, and any court or-
dered bond payment.

(v) Whether prohibiting recovery of
the First Use Tax through a general
section 4 rate filing is unlawful and
outside the authority of the Commis-
sion under the Natural Gas Act.

(vi) Whether Order No. 10 and the
regulation promulgated therein violate
the Administrative Procedure Act (5
U.S.C. 551, et seq.) and the right to due
process of law.

Before responding to, the specific
issues raised in the applications for re-
hearing, some general comments are
in order. -The Commission recognizes
the interest and concern which have
been raised by the numerous applica-
tions for rehearing of Order No. 10. In
response to the issues raised by the
numerous applications for rehearing,
the Commission is modifying Order
No. 10 and amending § 154.38. In addi-
tion, we shall provide an opportunity
for comment as described below.

The Commission is making this
amendment effective upon the date of
issuance of this order because good
cause exists to proceed without com-
pliance with the notice, public proce-
dure, and effective date provisions of 5
U.S.C. 553. Under Order No. 10, which
is presently still in effect, pipelines are
prohibited from reflecting the First
Use Tax in general 'section 4 rate
cases. The Commission is concerned
that a delay in the effective date of
this amendment until after public
comment would trigger a flood of sec-
tion 4 rate filings to reflect the First
Use Tax during the comment period.
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-Allowing pipelines to reflect the First
Use Tax in their general section 4 rate
cases would result in needless adminis-
trative burdens and costs, and would
inadequately protect the public inter-
est.' Therefore, the CommisIon finds
that prior notice and public procedure
would be impracticable, unnecessary,
and contrary to the public interest.$
Although the amendment is being
made effective immediately, interested
persons are invited to submit written
comments, data, views or arguments
with respect to the amendments

IL PRstuZoN OF ColST rONMsro =
Several applicants argued that the

Commission and the pipelines are
'bound by the provisions of the First
Use Tax until the Courts declare oth-
erwise.7 Order No. 10 does not violate
this principle of law.' Order No. 10
does not advocate that pipelines
should violate any provisions of the
First Use Tax, nor does It make a de-
termination as to Its constitutionality.
Rather Order No. 10 establishes proce-
dures by which pipelines can recover
the costs attributable to the First Use
Tax. These procedures do not deny or

'See Section V, infra, for a complete dis-
cussion of the disallowance of section 4 rate
increases.

sSee Section VI, infra, for a complete dis-
cussion of "good cause."

'See Section IX, infm.
7Appllcants cited the following cases In

support of their contention that an act is
presumed constitutional until Judicially de-
termined invalid. U.S. v. Carotene Products
Co., 304 U.S. 144 (1938); Williams v. General
Foods Corp. 492 F.2d 399. 408 (7th Cir.
1974); Davies Warehouse Co. v. Bowle4 321
U.S. 144 (1944); McDonald v. Board af Elec-
tion, 394 US. 802. 808 (1969); Wiley v. Mem-
phis Police Department, 548 F.2d 1247. 1251
(6th Cir. 1977); Carey v. Greyhound Bus Co.,
500 F.2d 1372.1379 (5th Cir. 1974).

'The Commission has instituted an action
challenging the validity of the First Use
Tax in the Middle District of Loublana.
Federal Energy Regulatory Commission v.
Shirley McNamara, et- aL, Civil Action No.
78-384 (M.D. La. filed September 29, 1978).
Specifically, the Commission asserted that
the First Use Tax is null, void. of no effect,
and unenforceable because It contravenes
and violates Article L Section 8. Clause 3
("Commerce Clause"), Article I. Section 10,
Clause I ("Impairment of the Obligation of
Contract Clause") and Clause 2 ("Import-
Export Clause"), and Article Ve. Clause 2
("Supremacy Clause") of the Constitution
of the United States, and Section 20 of the
Natural Gas Act (15 U.S.C. 717s), and. as a
result. Implicates, Infringes upon. and con-
flicts with, the Commission's authority
under the Natural Gas Act (15 U.S.C. 717. et
seq.).

Although the Commission doubts the va-
lidity of the First Use Tax statute, it is not
attempting to determine the constitutional-
ity of that statute In this docket. We have,
instead. provided the procedures prescribed
herein to permit recovery of the First Use
Tax pending a determination of Its validity
and to assure prompt refunds if the First
Use Tax is found to be unconstitutional.
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relieve pipelines from their duty to
comply with the First Use Tax until a
final determination of validity is
made.

IL REcovEmA COST OF PROVIDING
SERvIcE

Relying on the ratemaking principle
that a utility Is entitled to recover its
reasonably and prudently incurred
costs of providing service 9 and relying
on several court cases and Federal
Power Commission opinions 10 which
have held that taxes are properly in-
curred costs, applicants11 argued that
the First Use Tax is a recoverable cost
of providing service.

Whether taxes are always recover-
able costs = or whether the First Use
Tax is a recoverable cost are not issues
in this proceeding. Order No. 10 does
not deny the pipelines the right to re- -
cover the First Use Tax, but rather re-
stricts the manner by which the pipe-
lines can recover the tax from their
customers. Instead of allowing recov-
ery through a general section 4 rate
increase, recovery is allowed pursuant
to a temporary tracking provision sim-
ilar to a purchased gas adjustment
clause. In addition, an escrow account
has been established to protect cus-
tomers' funds until final determina-
tion of the constitutionality of the tax
is made* These procedures are neces-
sary to insure Just and reasonable
rates and to protect consumers from
being charged with any unnecessary
or Illegal costs.

It should be noted that there may be
one situation in which pipelines might
absorb the loss of tax payments made
to Louisiana. If the First Use Tax is
determined invalid or unconstitutional
by a final and non-appealable court

'FPC V. Hope Natural Gas Co., 320 US.
591 (1944); West Ohio Gas Co. v. Public Utit-
ities Commission (No. 1), 294 U.S. 63 (1934);
FPC v. Memphis Light Gas and Water Div.
411 U.S. 458, 466-7 (1973); FPC v. United
Gas Pipe Line Co., 386 US. 237, 243 (1967).

s Mssissippf River Fuel Corp. v. FPC 163
F.2d 433, 437 (D.C. Cir. 1947); Galveston
Electric Co. v. Galveston, 258 US 388 (1922);
Midwestern Gas Trunsmission Company. et
al., 36 F.P.C. 61, 71-2 (1966); Wuconsin
Michigan Power Company, 31 F.P.C. 1445.
1500 (1964).

"The Associated Gas Distributors applica-
tion disagreed with this proposition and
argued that pipelines should establish, in
accordance with their ordinary burden of
proof, that the First Use Tax has Increased
their total cost of service to an extent which
denies them a reasonable rate of return.

'1 Although we have generally permitted
valid taxes to be a recoverable cost of pro-
viding service, we are not bound In deter-
mining rates to the use of "any single for-
mula or combination of formulas." See FPC
v. Natural Gas Pipeline Co, 315 U.S. 575,
586 (1942). Any costs, including valid taxes,
can be denied rate recovery If the total
effect of the natural gas rates are never the
less "Just and reasonable." See FPC v. Hope
Natural Gas Co. 320 U.S. 591. 603 (1944).
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order, and should Louisiana decide not
to return all funds collected, then the
pipelines will have to absorb. the loss
of those funds not returned. The Com-
mission has a duty to allow only such
rates as will prevent consumers from
being charged with any unnecessary
or illegal costs. NAACP v. -FPC, 425
U.S. 662, 666 (1976), Therefore, if the
first Use Tax is found unconstitution-
al, the pipeline customers should re-
ceive refunds plus interest on the total
amount that pipelines collected from
them, even if the State of Louisiana
does not refund all of the revenues it
collects. The Commission finds no rea-
sonable basis for concluding and pro-
viding that the ratepayers, rather.
than the stockholders of the pipelines
should bear the cost of a tax which is
ultimately found to be unconstitution-
al. El Paso Natural Gas Co., 13 F.P.C.
421,436 (1954); see also, Tennessee Nat-
ural Gas Line, Inc. v. FPC, 221 F.2d
531 (D.C. Cir. 1954); City of Cleveland,
Ohio v. FPC, 525 F. 2d 845, 850 (D.C.
Cir. 1976); and Panhandle Eastern
Pipe Line Co., 13 F.P.C. 53, 103 (1954).

III. PRocEDuRAL REQunIumENTs FOR
PiPEIqE RECOVERY OF THE FIRST, USE
TAX

A.'COZPLIAN~CE WITH LA. REy. STeAT.
§ 47:1576 is NADEQUATE

In Order No. 10,, the Commission
stated its concern "that. there may not
be an adequate remedy n Louisiana
state law to permit pipelines to recover
amounts paid (even under:protest) in
the event the tax is collected during
the period of litigation and is later
found to be unconstitutionaL" This
concern prompted the Commission to
require a pipeline, in order to collect
the tax subject to refund, to-demon-
strate that "it will be able- to recover
the tax paid by [it] to the State of
Louisiana in the event the tax is de-
clared Invalid by a final, nonappeala-
ble court order." This concern also
prompted the Commission to require
all funds collected during the pend-
ency of litigation to be placed in
escrow.

Many of the applicants argued that
these requirements are not nlecessaiy
because present Louisiana law permits
pipelines to recover all funds paid.
under the First Use Tax if the'taxes
are paid under protest. They cite Sec-
tion 3, Article VII of the Louisiana
Constitution of 1934 which provides:,

The legislature shall prohibit issuance of
process to restrain the collection of any tax.
It shall provide a complete and adequate
remedy for the prompt recovery of an ll-
legal tax paid by a taxpayer.

They further argue that La. Rev.
Stat. § 47:1576 provides a refund. La.
Rev. Stat. §47:1576 provides that,
upon notice of the taxpayer's inten-
tion to file suit for the recovery of the
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amounts paid under protest, the
amount renitted shall be placed: in an
escrow account and held. by the collec-
tor or his. duly authorized representa-
-tive for'a period of thirty days. If suit
is filed within the thirty-day period
for-recovery of the amount, the funds
-in the escrow account wil continue to
be field pending the outcome of the
suit. If the taxpayer prevails, the col-
lector Is required to refund the
amount to the claimant, with interest
at the rate of six percent (6%) per
annum covering the period from the
date the funds were received by the
collector to the date of refund.

The application *of Tennessee Gas
Pipeline Company (Tennessee) dis-
putes the contention- by many of the
-other applicants that present Louisi-
ana law guarantdes, the protesting tax-
payer his refund if he wins his claim
that the taxis illegal Tennesseestates
that, as part of the First -Use Tax
package, the Louisiana , legislature
amended Title 47 to add section 1351.
Section 1351, which creates the, First
Use Tax Trust Fund to hold the pro-
ceeds from the tax, apparently con-
flicts with La. Rev. Stat. § 47:1576.

Tennessee 'believes that the more
specific escrow and refund provisions
of La. Rev. Stat. § 47:1351(D) may ef-
fectively repeal section 1576 Insofar as
section 1576 would otherwise apply to
the escrow and refund of the First Use
Tax. If section 1576 is unavailable,
pipelines wilhave to rely upon section
1351(D). Section 1351(D) provides, in
pertinent part, that the First Use Tax
proceeds,will be deposited In a trust
fund and will be considered to be In
escrow-until the State Treasurer, with
the -concurrence .of two-thirds of the
State -Bond Commission, determines
that the funds are available for the
uses enumerated in the statute. Thus,
the disbursement of the trust fund is
within the discretion of the State
Treasurer and two-thirds of the Bond
Commission. While the remainder of
Section 1351(D) indicates that the
taxes will be refunded if the tax Is fi-
nally held invalid, there is no assur-
ance that the funds remaining In the
escrow fund will be adequate to refund
the total First Use Tax paid. There is
no assurance that some portion of the
trust fund will not have already been
spent. The Commission agrees with
Tennessee's conclusion that present
Louisiana law may not permit pipe-
lines to recover all protested amounts
paid. The Commission therefore finds
that compliance -with La. Rev. Stat.
§47:1576 is Inadequate as a customer
safeguard, and that some additional
procedures are necessary for protect-
ing pipeline customers funds. Accord-
ingly, we have provided an escrow ac-
count to protect customer funds..

B. AN ESCROW ACCOUNT PROTECTS
CUSTOMER FUNDS

The Commission believes that an
escrow account is the most efficient
method of protecting consumers. The
Commission has a duty to protect any
payments made by pipeline customers
until final determination of the consti-
tutionality of the First Use Tax. More-
over, the United States Court of Ap-
peals for the District of Columbia has
found that protection under ,similar
circumstances Is appropriate,. In Ten-
nessee Natural Gas Lines, Inc; v. Fed-
eral Power Commission,13 Tennessee
Natural Gas contested a Federal
Power Commission Order 1 which dis-

'allowed a Tennessee Gross Receipts
Tax as-a proper Item of cost of service.
At the time of the petition for review
of the Commission's order a suit was
pending in the Tennessee courts con-
testing Tennessee Natural Gas's liabil-
ity for the tax. The Commission's posi-
tion was that if the courts finally de-
termined that the company was liable
for the tax, the inclusion of the
amounts'as a cost of service would be
allowed. The U.S. Court of Appeals for
the District of Columbia held:
"In this posture of the case the ends of Jus-
tice will best be served by a remand of the
matter to.the Commission, with directions
that final determination of the rates be
postponed until the termination of the Ten.
nessee litigation and that Its order disallow.
Ing- the Item be temporarily suspended. In
the meantime the funds resulting from the
payment of the higher rates should be pro-
tected, so that they can be refunded to the
company's sole customers in these sales if
the ultimate result be to that effect." (em.
phaswf added] Is

Order No. 10 imposes procedures
which Implement the aforementioned
principles. The Order does not disal-
low the First Use Tax as a proper Item
of- cost of service, but allows recovery
of the tax if certain conditions are
met. Order No. 10 creates a separate
PGA-type tracking account -so that
final determination of the rates can be
postponed until the issues in litigation
are resolved. Since funds paid, to the
First Use Tax Trust Fund may not be
recoverable the Commission has the
responsibility of protecting consumers,
and has done so through the establish.
ment of an escrow account pursuant to
18 CFR 250.12. Without an escrow ac-
count there would be no assurance
that the customers would have their
funds returned If the First Use Tax is
found invalid.

In additiqn to the escrow require-
ment of Order No. 10, the amendment
herein requires pipelines to comply
with La. Rev. Stat, § 47:1576 before
they can recover the costs of the First
Use Tax from their customers. Al-

3221 F.2d 531 (D.C.'Cir.1954).
1413 F.P.C. 963 (1954).
Is221 F.2d 531, 532 (D.C. Cir. 1954).
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though compliance wit La. Rev. Stat.
§ 47:1576 by the pipelines is not-neces-
sary to protect the escrowed customer
funds, use of the mechanisi would
prevent an imprudent and automatic
loss of funds by the pipeline to the

,State of Louisiana. Therefore, the
amendment adopted in this order re-
tains the escrow requirement of Order
No. 10 and modifies Order No. 10 to re-
quire pipelines to comply with IL.
Rev. Stat. § 47:1576.

C. AMENDMENT ADOPTED HEREIN DE-
LETES ORDER NO. 10 PREREQUISITE RE-
QUDTEMENTS FOR TRACKING THE FIRST
USi TAX

Applicants were generally concerned
with the prerequisite requirements for
tracking the First Use Tax. Order No.
10 permits the collection of the tax
subject to refund if the pipeline can
show (a) it has undertaken all legal
action available to it to determine the
constitutionality of the tax, and (b) It
will be able to recover the tax paid by
it to the State of Louisiana in the
event the tax is declared Invalid by a
final, nonappealable court order. Both
of these requirements have been criti-
cized as conditions which would be dif-
ficult to prove. These requirements
were established in order to protect
the public from possible loss of funds
collected. Nevertheless, tlese require-
ment are deleted from the amendment
adopted herein since the Commission
finds that the establishment of an
escrow account pursuant to 18 CFR
250.12 and compliance with La. Rev.
Stat. § 47:1576 sufficently protect the
public from any unjust or unreason-
able charge.

D. COURT oN n G OF COLLE ON OF
THE FIRST USE TAX

In Order No. 10 the Commission
stated that- if collection of the tax
were enjoined by the courts during the
period of litigation, no collection of
such amounts by pipelines in their Ju-
risdictional rates would be permitted
until such time as the tax was found
to be lawful by a final and nonappea-
lable court order. We also stated that,
in the -event collection of the tax was
enjoined, the pipelines should keep ac-
count of their contingent tax liability
during the pendency 'of court review
and appropriate rate relief would be
granted by the Commison If the tax
was ultimately held to be valid and
constitutional. The amendment adopt-
ed herein retains these provisions.

One applicant 16 requested that pipe-
lines be allowed to track the cost of
any bond which might have to be
posted in order for the court to issue
an injunction. The Commission post-
pones determination of this Issue until
such time as a court takes such action.

"Southern Natural Gas Company, appli-
cation at p. 4.
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At that time we could make our deci-
sion in light of the actual details of
the court opinion.

E. TRACKING PROVISIONS AND
TERMINATION OF TRACKING PROVISIONS

Applicants generally requested that
the tracking provisions be more explic-
Itly defined. The Interstate Natural
Gas Association of America recom-
mended that the Commission allow
the filing of applications by pipelines
on or before March 1, 1979 for a tem-
porary tracking procedure to become
effective April 1, 1979 (the date the
tax takes effect). In order to insure
that pipelines would comply with the
requirements of La. Rev. Stat.
§ 47:1576, the Interstate Natural Gas
Association of America recommended
that the applications should be accom-
panied by an affidavit sIgned by an au-
thorized representative of the appli-
cant stating that the applicant will
comply with the procedures set out in
La. Rev. Stat. §47:1576. In order to
insure that pipelines did eventually
comply with the statutory protest pro-
cedures, the Interstate Natural Gas
Association of America recommended
that the order approving the applica-
tion could be conditioned upon the ap-
plicant pipeline forwarding to the
Commission written evidence that this
procedure had been completed.21 The
Commission accepts this recommenda-
tion and has incorporated It into the
amendment adopted here..

The Commission also adopts the fol-
lowing provisions for the tracking of
the First Use Tax. Should the tax be
required to be paid by the pipelines
during the pendency of the litigation
and should the pipeline comply with
the provisions of La. Rev. Stat.
§47:1576, the Commission will wive
the flng requirements of § 154.63 of
the regulations (18 CFR 154.63) as
well as the provisions of § 154.38(d)(3)
of the regulations(18 CPR 154.38) in
order to permit pipelines to make an
adjustment to their rates to be filed
on or before March 1, 1979, effective
April 1, 1979, subject to refund, to re-
flect collection of the tax in their
rates. The initial amount to bepaid by
the pipeline from.April 1-through the
date of its first adjustment date under
the temporary tracking provision shall

"A suit for recover of the First Use Tax
cannot be filed until the Pirt Use Tax is
paid under protest. La. Rev. Stat. §47:1576.
Liability for the First Use Tax will not
begin to accrue until April 1, 1979. The
above procedure-allows the First Use Tax
tracker to be in effect on the date the tax 11-
ability begins to accrue and allows the pipe-
lines to collect the tax currently from their
customers, thereby avoiding the two months
of deferral of the tax that otherwise would
result if the CommiIon required that the
pipelines wait until the suit for recovery has
been filed before applying for authority to
track the tax.
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be based upon volumes estimated to be
subject to the First Use Tax during
that period. The initial rate adjust-
ment shall be calculated on the esti-
mated total system sales. for that same
period. Coincident with filing the ini-
tial rate adjustments, pipelines shall
file temporary tracking provisions to
provide for semi-annual I rate adjust-
ments to coincide with their semi-
annual PGAC adjustments." These
provisions shall be separate from, but
structured like, the respective pipe-
line's PGA clause, except as otherwise
provided in this order. The tracking
provisions shall include deferred ac-
counting provisions through use of Ac-
count 186, Miscellaneous Deferred
Debits, but no carryig charges will be
permitted on balances accrued in the
deferred account. The deferred ac-
count protects the pipeline from per-
manent under-collections of the tax
during the early period the tax is In
effect, if the pipelines err in determin-
ing which volumes of gas are subject
to the tax. The deferred account and
the tracking provisions also limit dis-
putes as to amounts to be refunded by
pipelines should the tax ultimately be
found to be invalid by the courts.

Pipelines which have elected to re-
cover changes in purchased gas costs
through general section 4 rate cases
under the provisions of Order No. 16
issued November 27, 1978, in Docket
No. RM79-1, may also establish -a
tracking provision patterned after a
PGA. clause with any two seml-annual
adjustment dates which are six
months apart.

Should a pipeline not be required to
pay the First Use Tax during the
pendency of litigation of the constitu-
tionality of the tax, and should the
tax be found to be invalid by a final
and non-appealable court order, the
Commission shall by further order, es-
tablish a surcharge, of a reasonable
dfration, to reimburse pipelines for-
payments due on the First Use Tax.

Should the tax be paid under'protest
in accordance with La. Rev. Stat.
§ 47:1576 and later found to be valid by
a final and non-appealable court
order, the Commission shall,.-by fur-
ther order, terminate the temporary
First Use Tax tracking provisions and
terminate the escrow account and pro-
vide for a final surcharge to clear the
balance in the deferred account. At
that time, the pipelines would have
had an opportunity to become famila
with the tax so that they could deter-
mine which volumes of gas were af-
fected by It. Thus, the tax would
thereafter be recovered as are most
Items of cost, Le., through general sec-
tion 4 rate filings.

"Those pipelines with annual PGA rate
adjustment provisions could, of course, limit
such filings to once a year.

"See Order No. 13-A. Issued November 27,
1978 In Docket No. R-406.
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Should the First Use Tax. be paid
under protest in accordance with La.
Rev. Stat. § 47:1576 and later found to
be invalid, in whole or in part, by a
final and non-appealable court order,
the Commission shall, 'by further
order, terminate the temporary Louisi-
ana First Use Tax tracking provisions
and terminate the escrow account and
provide for an immediate refund with
interest to the pipbline customers of
the funds collected under the invalid
statute and -placed in the escrow ac-
count. The pipelines would, of course,
at that time seek recovery of. the taxes
paid from the State of Louisiana.

IV. COSTS ASSOCIATED WITH THE FIRST
USE TAX: INTEREST AND (ABRYING

CHARGES -

Several applicants requested that
ratepayer funds accumulited in the
escrow. account should be allowed only
6% interest per year while the-validity
and constitutionality of the First Use
Tax is contested. This 6% interest rate
is based on the -amount of interest re-
funded by the State 'of Louisiana
under La. Rev. Stat.'§ 47:1576 if the
First Use Tax is found invalid. 'A six
percent interest rate would be inad-
equate because the pipeline escrow ac-
count, and not the State of Louisiana,
will bd earning interest on the funds'
collected. Therefore, should, a final'
and non-appealable Court order find
the tax tor be invalid, in whole or in-
part, the Commission 'shall termiate
the tracking provisions and escrow ac-
count and provide for an Immediate
refund of those payments .made on
that portion of the First Use Tax'
found invalid, Plu the corresponding.
amounts earned by the pipeline on
those payments held In escrow;

Many_ applicants contended that
they would have to borrow money in
order to 'pay the tax if their custom-
ers' payments of the tax were held in
escrow. If the tax is found invalid, by a
final and non-appealable court order,
the pipelines will receive, and retain
the interest refunded by the State of
Louisiana. The interest refunded by
the State of Louisiana'will offset costs
of borrowing money. If the tax is
found valid, by a final and non-appea-
lable court order, the pipelines will be
able to receive and retain the funds in
the escrow account plus the earnings
on those funds. In this manner, the
First Use Tax payments by the pipe-
lines to the State of Louisiana and the
costs of borrowing those funds. will be
offset by the funds in the escrow ac-
count plus the earnings on those
funds.

V. DENIAL OF SECTION 4 RATE INCREASES

Most applicants argued that pipe-
lines have a right to file a section 4
rate increase, recovering prudently in-
curred First Use Tax payments as a

part of their cost of service. They con-
tended that disallowance of such pay-
ments is arbitrary and capricious, un-
lawful and outside the authority of
the Commission tnder the Natural
Gas Act. The Associated Gas Distribu-
tors (AGD) objected to-the prohibition
against recovery of the ,First Use Tax
in general section 4 rate cases on dif-
ferent grounds. AGD argued-that the
special . tracking procedures estab-,
lished by Order No. 10 failed toade-
quately protect, the- gas consumer
against excessive charges, becausethe,
special tracking procedures exempted
pipelines from their ordinary burden
of showing that the First Use Tax has
increased their total cost of service to
an extent which denies them a reason-
able rate of return.
,The Commission finds that the pro-

cedures. adopted in Order No. 10, as
amendedby this order, effectively bal-
ance'the pipelines' need to recover the
First Use Tax and the gas consumers'
need to be protected;against excessive
charges. With regard to the pipelines'
arguments, it must be reiterated that
Order No. 10 does-not disallow recov-
ery of the 'irst Use Tax, but only es-
-tablishes the-procedures by which the
tax can be recovered. In-creating a dis-
tinct mechanism for recovery (PGA-,
type tracking mechanism) and not al-
lowing recovery through a section 4
rate increase, the Commission was
within its authority-underthe Natural
Gas Act, and- has'provided an alter-
nate recovery mechanism thereby sat-
isfying any "due process" require-,
ments. The Commission may under
sections 5 and-16 of the Natural Gas
Act ,restrict filings under section 4(d).2 0

Section 5 authorizes the Commission
to determine the -just and reasonable
rate "to be thereafter observed and in
force." Section 16 gives the Commis-
sion power to make such orders "as.it
may find necessary or appropriate to
carry out the,provisions of this act."
Denying section 4" recovery of the
First Use Tax was and is necessary and
appropriate.

The main purpose of establishing.
the special tracking procedures set
forth in this order is to protect con-
sumer from excessive and inappropri-
ate charges. Second, the order pre-
vents the filing of several general sec-
tion 4 rate caseg to recover these
charges. The mechanism adopted in
this order both protects the, consumer
and provides an administratively con-
venient method of handling this com-
plex issue.

The Commission has reasonably ex-
ercised Its powers under the Natural
Gas Act because the procedures estab-
lished by Order No. 10, as modified by
this order, simplify the administative

2'See Pe-mian Basin Area, Rate Cases, 390
U.S. 747. 777 (1968): United Gas v. Callery
Properties, 382 U.S. 223, 232 (1965).

procedures, insure pipeline of ade-
quate recovery of the First Use Tax,
and insure expeditious refund of all
funds paid by pipeline customers If
the First'Use Tax is found invalid.

vi; coMPLIANcE wIT THE
ADMINISTRATIVE PROCEDURE ACT

Several applicants contend that the
Commission failed to comply with tloe
mandatory rulemaking procedures of
the Administrative Procedure Act 2 1
which requires that the agency pro-
vide notice of a proposed rulemaking,2 2
and an opportunity for public partici-
pation or comment.u Although the
Commission waived the procedural
rulemaking steps upon a finding of
good cause,2' applicants contend that
good cause did not exist and, if it did
exist, the Commission failed to sub-
stantiate good cause.
-The Administrative Procedure Act

recognizes two exceptions to the re-
quirement of notice and public particl-

* pation: One is for. general statements
of policy; the other is for a finding of
good cause that the procedure is Im-
practicable, unnecessary, or contrary
to the public interest. The Commis-
sion invoked the latter exception.

Order No. .10 explained that it was in
the public interest for Commission to
issue Order No. 10 without notice and
comment.

First, Order No. 10 determined that
special procedures for recovery of the
First Use Tax are appropriate:
' Therefore the Commission has deter-
mined that certain procedtdres should be es-
tablished for recovery of this tax by Inter-
state natural gas pipelines. It is particularly
appropriate to established such procedures
in light of the fact that this Commission on
August 16, 1978. directed the Commission's
Solicitor to challenge the constitutionalilty
of the tax In Federal District Court and to
seek to enjoin collection of the tax by Lo.
isiana pending completion of Judicial
review. 2
The Commission believed it was in the
public interest to establish special pro-
cedures for pipeline recovery of a tax
which was. of questionable constitu-
tional validity. It was also imperative
to put pipelines on notice that the
Commission would allow recovery of
the First Use Tax only under those
procedures.

Second, Order No. 10 explained the
need to establish special procedures to
protect pipeline customers and ulti-
mately thd public at large:

215 U.S.C. 551, et seq.
25 U.S.C. 553(b).
25 U.S.C. 553(d).
245 U.S.C. 553(b) (B) provides: [Wlhen the

agency for good cause finds (and Incorpo-
rates the finding and a brief'statement of
reasons therefore in the rules issued) that
notice and public procedure thereon aMe Im-
practicable, unnecessary or contrary to the
public interest.

2Order No. 10, mlmeo at 1.

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER '28, 1978

60442



RULES AND REGULATIONS

The Commission is concerned that there
may not be an adequate remedy in Louisi-
ana state law to permit pipelines to recover
amounts paid (even under protest) In the
event the tax is collected during the period
of litigation and is later found to be uncon-stitutional2

The Commission had to develop proce-
dures to protect the public from loss
of funds if the tax was found invalid
and no adequate remedy existed in
Louisiana state law. The Commission
could not permit consumers to go un-
protected. As we explained n Order
11o. 10: J

It is'Important that this order be issued
without. notice and public comment proce-
dures to put pipelines on notice that they
will not be permitted to reflect the Louisi-
ana First Use Tax In general Section 4 rate
cases (which usually involve a 30 day notice
period plus a five month suspension by the
Commissilon) in order to collect the Louisi-
ana First Use Tax. If pipelines were plan-
ning to file general rate cases to colect, the
tax, they would have to commence prepara-
tion of such cases immediately in order to
mike the rates effective by April 1, 1979.
-which is the proposed effective date of the
tax.=

In order to collect the tax pipelines
would have been immediately filing
section 4 rate increases. The Commis-
sion was concerned that a delay in the
effective date of Order No. 10 until
after public comment would trigger a
flood of section 4 rate filings during
the comment period. The Commission
feared that such a result would defeat
the Commission's purpose of protect-
ing consumers from the economic
burden of rate collections in excess of
the just and reasonable rate, and
therefore proscribed the use of section
4 procedures.

For the aforementioned reasons,
good cause also exists to issue the
amendment in this order without prior
notice and to waive publication of the
rule, and to make the rule effective
Immediately.

VIL SUMMARY

For the reasons stated above, the ap-
plications for rehearing are denied
except as provided in this order. Since
the Commission is allowing a public
comment period on the amendment In
this order and since this order re-
sponds to the issues raised in the ap-
plcations for rehearing, the Commis-
sion denies the request by the Inter-
state Natural Gas Association of
America for oral argument.

VIII FINDINGS

(A) The- Commission's prior order,
Order No. 10, should be clarified and
modified consistent with this order.

(B) For the reasons discussed in
Order No. 10 and reiterated in the

25OrderNo. 10. mmeo at 2.
26Order No. 10, mmeo at 2.

body of this order good cause exists to
Issue this rule without prior notice to
become effective immediately.

(C) Good cause exists, and It Is ap-
propriate and In the public interest In
the administration of the Natural Gas
Act, to waive §§ 154.63 and 154.38(d)(3)
of the Regulations to permit special
rate filings to reflect the Louslana
First Use Tax, as set forth more fully
n the body of this order.

(D) Oral argument would not be of
benefit to the Commission In Its deter-
mination of this rule.
(Natural Gas Act (15 U.S.C. 717 c, f, o); Ad-
mini trative Procedure Act (5 U.S.C. 553);
Department of Energy Organization Act (42
U.S.C. 7101, et se.); and -O. 12009, 42 FR
46267)

IX. COMMT PROCEDUpx

Although the amendment is made
effective immediately, interested per-
sons are Invited to submit written com-
ments, data, views or arguments with
respect to It. An original and 14 copies
should be filed with the Secretary of
the Commission. The Commission
shall consider all comments received
prior to January 25, 1979, and shall de-
termine whether any further modifi-
cation to the rule adopted n this
order should be made. Such modifica-
tion would become effective from the
date of Issuance of any order further
amending the rule adopted In this
order. All written submissions will be
placed In the Commission's public files
and will be available for public inspec-
tion in the Commission's Office of
Public Information, 825 North Capitol
Street NE., Washington, D.C. 20420,
during regular business hours. Com-
ments should be submitted to the Fed-
eral Energy Regulatory Commisslon,
825 North Capitol Street NE., Wash-
ington, D.C. 20426, and should refer-
ence Docket No. RM'18-23.

In consideration of the foregoing,
the Commission hereby orders that

(A) Except as provided in this order,
the applications for rehearing filed by
all parties n this proceeding are
denied;

(B) The request for oral argument
by the Interstate Natural Gas Associ-
ation of America Is denied;
. (C) The Cormisson's Order No. 10

'is clarified and modified consistent
with this order;, and
(D) Part 154, Chapter I of Title 18,

Code of Federal Regulations, is
amended as set forth below, to become
effective immediately.

By the Commission.

KanmUUH F. PLUIM,
Secretary.

1. Section 15438 Is amended by re-
vising paragraph (h) to read as fol-
lows:
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§ 154.38 Composition of rate schedule.

S S S S *

(h) Pipeline recovery of the State of
Lou isana First Use Tae. (1) Except as
provided In subparagraphs (2) and (3)
of this paragraph, no pipeline shall be
permitted to reflect the costs attribut-
able to the Louisiana First Use Tax in
general section 4 rate applications
prior to the date the tax is determined,
to be valid and constitutional by a
final and nonappealable court order.

(2) Should a pipeline be required to
pay the Louisiana First Use Tax
during the pendency of litigation of
the constitutionality of the tax, the
pipeline will be permitted to collect
the tax subject to refund if on or
before March 1, 1979, It submits an ap-
plication for tracking which is accom-
panied by an affidavit signed by an au-
thorized representative stating that
the applicant will undertake the pro-
cedures set out In La. Rev. Stat.

-§47.1576. Upon completion of this re-
quirement the Commission shall waive
the filing requirements ot § 154.63 and
the provision of, § 154.38(d)(3) of its
regulations In order to permit the
pipeline to reflect the tax In Its rate
by adjusting Its rates, to become effec-
tive April 1. 1979, subject to refund, to
reflect the estimated effect of the Lou-
isiana First Use Tax. The initial-
amount to be paid by the pipeline
from April 1 through the date of Its
first adjustment date under the tem-
porary tracking provision shall be
based upon volumes estimated to be
subject to the Louisiana First Use Tix
during that period. The Initial rate ad-
Justment shall be calculated on the es-
timated total system sales for that
same period. In order to continue to
collect the tax subject to refund, pipe-
lines must, on or before May 30, 1979,
submit such evidence as the Commis-
slon shall require in order to deter-
mine whether the procedures set out
In La. Rev. Stat. §47.1576 have been
complied with. Coincident with filing
the initial rate adjustment, pipelines
shall file temporary tracking provi-
sions to provide for semi-annual rate
adjustments to coincide with their
semi-annual PGAC adjiustments. The
tracking provisions shall Include de-
ferred accounting provisions through
use of Account 186. Miscellaneous De-
ferred Debits, but no carrying charges
will be permitted on balances accrued
In the deferred account. Pipelines
which have elected to recover changes
in purchased gas costs .through gener-
al section 4 rate cases pursuant to
§ 154.38(d)(4Xlx) may establish a
tracking provision, which generally
follows the PGA regulation, with any
two semi-annual adjustment dates
which are six months apart.

(3) All funds collected under this
paragraph will be held In escrow pur-
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suant to § 250.12, and subjecl
refund during the pendency of 11
tion.

(4) Should a final and non-app
ble court order find the tax t,
valid, the Commission shall by c
terminate the t&mporary Loul
First Use Tax tracking provisions
minate the escrow account, and
vide for a final surcharge to clea
balance In the deferred account.
tax would thereafter be recoi
through general section 4 rate ffl

(5) Should a final and non-app
ble court order find the tax to b
valid, in whole or in part, the Con
sion shall terminate the tracking
visions and escrow account and
vide for an immediate refund of t
payments made on that portion o:
tax found to be invalid plus the -c
sponding proceeds, including int
earned by the pipeline on the
ments held in escrow.
[FR Doc. 78-36116 Filed 12-27-78; 8:45

[4210-01-M]
Title 24-Housing and Urban

Development

CHAPTER III-GOVERNMENT
TIONAL MORTGAGE ASSOCIA1

SUBCHAPTER B--SPECIAL ASSISTANC
FUNCTIONS

[Docket No. R-78-6023

PART 340-PURCHASE
-REQUIREMENTS

Amendments Too Increase. Maxi
Mortgage Amount Limitations
Purchase of- Mortgages Under
Special Assistance Functions

AGENCY: Government- Nat!
-Mortgage Association, HUD.
ACTION: Final-Rule.
SUMMARY: Section 318(a) of
Housing and Community Developi
Amendments of 1978: increased
maximum niortgage, amount liz
tions applicable to the purchhs

.mortgages under the Special A
ance Functions. this rule amench
regulations, to- incorporate the

'limits. .. .

EFFECTIVE DATE:. December
1978.
FOR FURTHER INFORMA'I
CONTACT:

Susan Kelsey, Government Nat
Mortgage Assoc., 451.Seventh-St
SW., Room. 6204, Washington,
20410, Telephone Number: (202)
5593. 1-

RULES AND REGULATIONS

b to SUPPLEMENTARY INFORMATION:
itiga- Under the present rule, GNMA is lim-

ited -to purchasing mortgages, in
eala- amounts which do not exceed $33,000
D be for each dwelling unit, plus an addi-
order tional $2,500 for each dwelling unit
siana having four or more bedrooms. The
, ter- dollar limitation is applicable to
pro- single-family as well as multifamily
r the dwelling units,(24 CFR 340.15(a)). Pur-
The suant to statutory authority, GNMA
rered was able to increase the $33,000 maxi-
ings. mum purchase amount limitation to
eala- $38,000 'in all geographic areas where
e in- GNMA does business, based on a find-
am - ing by the Secretary that all areas of
pro- the country in which GNMA did busi-
pro- ness were high cost areas '(24r CFR
pro- 340.15(b)).
fhose The 95th, C6ngress amended the
[the statutory :maximum mortgage pur-
orre- chase amount limitation in two ways.
erest by establishing specific dollar limita-
pay- tibns for one- to -four-family residences

and by -increasing' 'the dollar 'limita-
am] tions for structures containing more

than' four -units. Thus, GNMA may
now ,.purchase mortgages under- its
Special Assistance Functions on single-
family proberties of up to $55,000; on
two- or three-family residences of up
to $60,000; and on four-family resi-
dences of up to $68,750. In the case of

NA- properties containing more than four
TON dwelling units, GNMA may now pur-

chase the mortgage if the total mort-
:E gage amount does not exceed $38,000

-per dwelling unit (or up to $45,000 per
dwelling unit if the, Secretary of HUD
finds that cost levels in the geographic
area require the higher limits) for that
part of the property which is attribut-
able to dwelling use.

Accordingly, the regulations pertain-
mum ing to GNMA's purchase of-mortgages

for under its Special Assistance Functions
the are belxg revised to incorporate the-

one- to four-family limitations and the
$38,000 per unit base' limitation for

Ional multifamily residences. In addition,
the, $45,000 per unit high cost area
limitation is being implemented for all
areas in'whicl-GNMA does business.

-the The Department of. Housing and
nent - Urban Development has determined
-the that an environmental impact state-

nita- ment is not required with respect to
e of this rule. A copy of the finding of In-
3sist- applicability is available for public in-
the spection during regular business hours

in the Office of theRules Docket
Clerk, Room 5218, Department of
Housing and Urban Development, 451

28, Seveiith'- Street, SW., Washington,
D.C. 20410. 1 -1 1

'ION As this regulationf- increases the
original principal obligation of mort
gages purchased by GNMA under its

lonal Special -Assistance Functions, It is in
reet, the public Interest not to delay the ef-
D.C. * fective* implementation .of the statu-
755- tory increase. A delay in Implementing

the maximum mortgage amounts ap-

proved by Congress would, in fact, be
contrary to the public interest. Ac.
cordingly, the Secretary has deter-
mined that notice and public comment
with respect to this regulation are con-
trary to the public interest, and that
good cause exists for making this regu-
lation effective December 28, 1978.

Accordingly, the Government Na-
tional Mortgage Association amends
Chapter III of Title 24 of the Code of
Federal Regulations by amending
§ 340.15(a) and (b) as follows:

§ 340.15 Statutory maximum mortgage
amounts.

(a) Generally, the original principal
obligation of mortgages purchased
under the Special Assistance Func-
tions must not exceed $55,000 in the
case of property upon which Is located
a dwelling designed principally for a
one-family residence; or $80,000 In the
case of a two- or three-family resi-
dence; or $68,750 in the case of a four-
family residence; or, in the case of a
property containing more than four
dwelling units $38,000 per dwelling
unit for that part of the property at-
tributable to dwelling use. These
limits do not apply to mortgages cover-
ing property located in Alaska, Guam,
or Hawaii; to mortgages insured under
section 220 or title VIII of the Nation-
al Housing Act; to mortgages insured
under section 213 of such Act and cov-
ering property located in urban renew-
al areas; to mortgages insured under
title X7of such Act with respect to new
communities approved under section
1004 thereof, or, in certain circum-
stances of local tax abatement, to
below-market interest rate mortgages
insured under section 221(d)(3) or sec-
tion 236 of such Act.

(b) Pursuant to clause (3) of the pro-
viso in section 302(b)(1) of the Nation-
al Housing Act, 12 U.S.C. 1717(b)(1),
the $38,000 maximum set forth In
paragraph (a) of this section is hereby
raised to $45,000 in all geographical
areas generally in which the Associ-
ation does business.

(Sec. 309(a),. National Housing Act, (12
U.S.C. 1723a(d)), see. 7(d), Department of
HUD Act, 42 U.S.C. 3535(d)).

In accordance with section 7(o)(4) of
the Department of HUD Act, section
324 of the Housing and Community
Amendments of 1978, Pub. L. 95-557t
92 Stat. 2080, this final rule has been
granted waiver of Congressional
review requirements In order to permit
it to take effect on the date indicated.

Issued at Washington,, D.C., Novem-
-ber 28, 1978.

JoHN H, DALTON,
President--Govrnment

National Mortgage Association.
[FR Doc. 78-36115 Filed 12-27-78, 8:45 am]
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[4830-01-M]
Title 26-Internal Revenue

CHAPTER I-INTERNAL REVENUE
SERVICE, DEPARTMENT OF THE
TREASURY

SUBCHAPTER A-INCOME TAX

[T.D. 7560]

PART -1-INCOME TAX; TAXABLE
YEARS BEGINNING AFTER DECEM-
BER 31, 1953

New Jobs Credit

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Publication of full text of
final regulations.

SUMMARY: This document sets forth
the full text of previously adopted
final regulations (43 F.R. 37450,
August 23, 1978, F.R. Doe. 78-23598)
relating to the new jobs credit.

DATE: The new regulations are effec-
tive for taxable years beginning after
December 31, 1976, and would apply to
credit carrybacks from those years.

FOR FURTHER INFORMATION
CONTACT.

George Bradley of the Legislation
and Regulations Division, Office of
the Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue,
N.W., Washington, D.C. 20224, At-
tention: CC:LR-T, 202-566-3486, not
a toll-free number.

SUPPLEMENTARY INFORMATION:

BACKGROUND

On Aril 3, 1978, the FEDERAL REGIs-
TER published proposed amendments
to the Income Tax Regulations (26
CFR Part 1) under section 53 of the
Internal Revenue Code -of 1954, 43
F.R. 13893. The amendments were
proposed to conform the regulations
to section 202 of the Tax Reduction
and Simplification Act of 1977 (91
Stat. 141). After consideration of all
comments received regarding the pro-
posed amendments, those amendments
were adopted, as revised, by Treasury
Decision 7560, published in the FmEaR-
AL REGIsTER for August 23, 1978 (43
F.R. 37450). However, T.D. 7560 as
published in the FEDERAL REGIsTER
contained only the changes to the
notice of proposed rulemaking pub-
lished on April 3, 1978, rather than
the full text of the final regulations..
This document sets forth the full text
of the final regulations.

The principal author of these final
regulations was Mr. Robert M. Fowler
of the Legislation and Regulations Di-
vision, Office of Chief Counsel, Inter-

nal Revenue Service. However, person-
nel from other offices of the Internal
Revenue Service and Treasury Depart-
ment participated in developing the
final regulations, both on matters of
substance and style.

Accordingly, the full text of the
final regulations adopted by T.D. 7560
.is as follows.

RoBER A. BL=Y,
Director, Legislation ayid

Regulations Division.

§ 1.53-1 Separate rule for pass-through of
jobs credit.

(a) In general. Under section 53(b),
in the case of a credit earned under
-section 44B by a partnership, estate or
trust, or subchapter S corporation, the
amount of the credit that may be
taken into account by a partner, bene-
ficiary, or shareholder may not exceed
a limitation separately computed with
respect to the partner's, beneficlary's,
or shareholder's interest in the entity.
The separate computation Is required
not only for the taxable year with re-
spect to which the credit is earned but
also each taxable year to which an
unused credit attributable to an inter-
est in such an entity Is carried back or
over. This section prescribes rules,
under the authority of section 44B(b),
relating to computation of the sepa-
rate limitation.

- (b) Application of credit earned. A
credit earned under section 44B by a
partnership, estate or trust, or sub-
chapter S corporation shall be applied
by a partner, beneficiary, or share-
holder, to the extent allowed under
section 53(b), before applying any
other credit earned under section 44B.
For example, if an individual has a
new jobs credit from a proprietorship
of $2,000 and from a partnership
(after applying section 53(b)) of
$1,800, but the credit must be limited
under section 53(a) to $3,000, the
entire -$1,800 credit from the partner-
ship would be applied before any part
of the $2,000 amount is applied.

(c) Amount of separate limitation.
The amount of the separate limitation
is equal to the partner's, beneficlary's,
or shareholder's limitation under sec-
tion 53(a) for the taxable year multi-
plied by a fraction. The numerator of
the fraction is the portion of the tax-
payer's taxable Income for the year at-
tributable to the taxpayer's interest in
the entity. The denominator of the
fraction is the taxpayer's total taxable
income for the year reduced by the
zero bracket amount, if any.

(d) Portion of taxable income attrib-
utable to an interest in a partnership,
estate or trust, or subchapter S corpo-
ration-(1) General rule The portion
of a taxpayer's taxable income attrib-
utable to an interest In a partnership,
estate or trust, or subchapter S corpo-
ration Is the amount of income from

that entity the taxpayer s required to
include in gross income, reduced by-

(I) The amount of the deductions al-
lowed to the taxpayer that are attrib-
utable to the taxpayer's interest in the
entity; and

(11) A proportionate share of the de-
ductions allowed to the taxpayer not
attributable to a specific activity (as
defined In paragraph (e)).

If a deduction comprises both an item
that is attributable to the taxpayer's
interest In the entity and an item or
Items that are not attributable to the
interest in the entity, and if the deduc-
tion Is limited by a provision of the
Code (such as section 170(b), relating
to limitations on charitable contribu-
tions), the deduction must be prorated
among the items taken into account in
computing the deduction. For exam-
ple, if an individual makes a charitable
contribution of $5,000 and his distnbu-
tive share of a partnership includes
$2,000 In charitable contributions
made by the partnership, and if the
charitable contribution deduction is
limited to $3,500 under section 170(b),
then the portion of the deduction al-
lowed to the taxpayer that is not at-
tributable to a specific activity is
$2,500 ($3.500($5,000-$7,000)) and
the portion of the deduction allowed
to the taxpayer that is attributable to
the interest In the partnership is
$1,000 ($3,500X($2,000 $7,000)).

(2) Deductions attributable to an in-
terest in an entity. Examples of deduc-
tions that are attributable to the tax-
payer's interest In an entity include
(but are not limited to) a deduction
under section 1202 attributable to a
net capital gain passed through the
entity, and a deduction attributable to
a deductible Item (such as a charitable
contribution) that has been passed
through the entity.

(3) Computation of the proportion-
ate share of deductions not attributa-
ble to a spectfle activity. The propor-
tionate share of a deduction of the
taxpayer not attributable to a specific
activity is obtained by multiplying the
amount of the deduction by a fraction.
The numerator of the fraction is the
income from the entity that the tax-
payer is required to include in gross
income, reduced by the amount of the
deductions of the taxpayer that are at-
tributable to the taxpayer's interest in
the entity. The denominator is the
taxpayer's gross income reduced by
the amount of all the.deductions at-
tributable to specific activities.

(4) Example& The method of deter-
mining the amount of taxable income
attributable to an interest in a part-
nership, estate or trust, or subchapter
S corporation Is illustrated by the fol-
lowing examples:

Example (1). (a)A, a single individu-
al, is a shareholder in S Corporation, a
subchapter S corporation. A is re-
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quired to include the following
amounts from S corporation is his
gross Income:

Salary ... ..... ..... . ........ $3,000

Undistributed taxable income:
Ordinary Income ....... : ....................... 8,000
Net capital gain ........................ .... 2,000

Total .................................. .. 10,000

Total ............ 13,000

A has income from other activities:

Ordinary income. ........ 6.000
Net capital gain ....... . . 4,000

Total .......... 10,000

(b) In order to determine the taxable
income attributable to A's interest in S
Corporation, it Is necessary to reduce
the amount of income from S Corpora-
tion that A is required to include in
gross income by the amount of A's de-
ductions attributable to the interest in
S Corporation and by a proportionate
share of A's deductions not attributa-
ble to a specific activity. These compu-
tations are made in paragraph (c) of
this example However, .before the
computation reducing A's income by a
proportionate share of the deductions
not attributable to a specific activity
can be made, the ratio described in-
subparagraph (3) of this paragraph (d)
must be determined. The numerator
of the ratio (the amount of income
from S Corporation that A is required
to include, in gross income, reduced by
the amount of the deductions attribut-
able to A's interest in S Corporation)
Is obtained in paragraph (c) of this ex-
ample in the process of computing A's
taxable income attributable to the in-
terest in S Corporation. The determi-
nation of the denominator (A's gross
income reduced by the amount of all
deductions attributable to specific ac-
tivities), however, require a separate
computation, which follows:
Gross income:

Income from S Corporation........... $13,000
Income from other sources ........... 4. 10,000

Total ................................... 23,000
Less: Deductions attributable to specific activities.

Section 1202 deduction (50 pct of
$6,000).. .. ................................... 3,000

A's gross income reduced by the
amount of the deductions attributa-
ble to specific activities (denomina-
tor of the ratio for determining the
proportionate share of deductions
not attributable to a specific activi-
ty) ................................... 20,000

(c) 'Computation of the amount of
A's taxable income attributable to the
interest in S Corporation:

Income from s Corporation that A is required to in-
clude in gross income:

Ordinary income._...................... $11,000
Net capital galn. ..................... 2,000

Total ............................ . 13,000

Less: Deductions of the taxpayer attributable to
the interest in S Corporation:

Section 1202 deduction (50 pct. of
$2,000) ...................................................... 1,000

(Numerator of the ratio for determin-
ing the proportionate share of de-
ductions not attributable to a specif-
Ic activity) r .... ... ....... 12,000

Less: Proportionate share of the deductions of the
taxpayer not attributable to a specific activity.

Personal exemption deduction
($750x$12,000/$20,000) ..................... 450

Zero bracket amount ($2,200x$12,000/
$20,000)........................ ........ 1,320

T otal .. ........................... 1,770

Portion of A's taxable income attribut-

able to interest in S Corporation....... , 10,230

Example (2)..(a) C, a married individ-
ual with two children, is a partner in
the CD Company. C's distributive
share of the CD Company consists of
the following:

Ordinary income (other than guaran-
teed payment)..................... $38,420

Guaranteed payment .................... _.. 20,000
- Net long-term capital gain ............... 6,000

Net short-term capital loss................ 2,000
Dividends qualifying for exclusion...... 100
Charitable contributions .................... 500

C also has items of income from other
sources and deductions, as follows:

Ordinary income ................. :... ......... $21,680
Short-term capital gain ....................... 2,000
Dividends qualifying for exclusion.... 400

Deductions:IDeductible medical expenses..:......... 16,000

Charitable contributions ....................... 4.000
Alimony ... _ ...................... 18.000
Interest and taxes on home ............... 8.000
Loss relating to another-specific activi-

ty .............. ..... ..... ............. 4,000

* (b) In order to determine C's taxable
income attributable to the interest in
the partnership, it is necessary to
reduce the amount of income from the
partnership that C is required to in-
clude in gross income by the amount
of C's deductions attributable to the
interest in the partnership and by a
proportionate share of C's deductions
not attributable to a specific activity.
These computations are made in para-
graph (c) of this example. However,
before the computation reducing C's
income by a proportionate share of
the deductions not attributable to a
specific activity can be made, the ratio

- described in paragraph (d)(3) of this
section must be determined. The nu-
merator of the ratio. is determined in
paragraph (c) of this example in the
process of computing C's taxable
income attributable to the interest in
the partnershlb. The denominator,
however, requires a separate computa-
tion, reducing C's gross income by the
amount of all deductions attributable
to. specific activities. This computation
is as follows:
Gross income: Income from the partnership:

Ordinary income ......... . $58,420
Net long-term capital gain ................ .6,000

Dividends .'100

Less: Proportionate share of dividend
exclusion ($IOOX$100/$500)... 20

00

11A Kfln

Income from other sources:
Ordinary income ....................................... 21,080
Net short/term capital gain ..................... 2,000

Dividends .......................... 400
Less: Proportionate share of dividend

exclusion ($100x$400/$500) ............. 80

320

24,000

80.500

Less: Deductions attributable to specific
activities:

Net short-term capital loss passed
through the partnership ..... ,. 2,000

Loss related to another specific activi-
ty .......................................................... 4,000

Section 1202 deduction attributable to
the interest in the partnership. 2,000

Charitable contribution deduction
passed through the partnership ....... 500

',500

C's gross income, reduced by the
amount of the deductions attributa-
ble to specific activities (denomina-
tor of the ratio for determining the
proportionate share of deductions
not attributable to a specific activi-
ty) .............................................................. 80,000

(c) Computation of the amount of
C's taxable income attributable to the,
interest in the partnership:

Distribtltive share of ordinary income
(other than guaranteed payments), $38,420

Guaranteed payment ............... 20,000
Distributive share of dividends less

share of exclusion .............. ............ 80
Distributive share of net long-term

capital gain ............................................. 0,000

04.600

Less: Deductions of the partner attributable to the
interest in the partnership:

Section 1202 deduction (50 pet, of
$4,000) .......... . . .. 2,000

Charitable contribution passed
through'the partnership .......... . 00

Net short-term capital loss passed
through the partnership,:.,,... ..... 2.000

(Numerator of the ratio for determin-
ing'the proportionate share of de-
ductions not attributable to a specif-
ic activity) .................

4.600

60,000

Less: Proportionate share of the deductions of the
partner not attributable to a specific activity,

Section 1202 deduction
($1,o00x$60.000/$800o) ...................... 760

Deductible medical expenses
($16,000x$60,000/$00,000) ................... 12.000

Charitable contributions
($4,000 x$60,000/$80.000) ..................... 3,000

Alimony ($18,O0X$60,000/$80,000) 13,500
Interest and taxes on home

($8,000X$60,000/$80.000) ......... 6 ,000
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Personal exinption' deduction
($3.00x$60.000/$80,000)_ 2.250

Total 37.500

Portion of C's taxable income attribut-
able to the interest in the partner-
ship 22,500

C has a deduction under section 1202
of $3,000. Of that deduction, $2,000 is
attributable directly to C's interest in
the partnership (50 percent of the net
capital gain that would result from
offsetting the $6,000 net long-term
capital gain and the $2,000 net short-
term capital loss that are attributable
to C's interest in the partnership).
Since the remaining $1,000 deduction
under section 1202 cannot be attribut-
ed directly to either C's income from
the partnership or any other specific
activity, it must be treated as a deduc-
tion not attributable to a specific ac-
tivity.

(e) Deductions not attributable to a
specific activity-(1) "Specific activi-
ty" defined. A "specific activity"
means a course of continuous conduct
involving a particular line of endeavor,
whether or not the activity is carried
on for profit. Examples of a specific
activity are:

(i) A trade or business carried on by
the taxpayer;,

(ii) A trade or business carried on by
an entity in which the taxpayer has
an interest; ,

(ll) An activity with respect to
which the taxpayer is entitled to a de-
duction under section 212;

(iv) The operation of a farm as a
hobby.

(2) Types of deductions not attribut-
able to a specific activity. Examples of
deductions not attributable to a specif-
ic activity include charitable contribu-
tions made by the partner, benefici-
ary, or shareholder;, medical expenses;
alimony; interest-on personal debts of
the partner, beneficiary, or sharehold-
er, and real estate taxes on the person-
al residence of the partner, benefici-
ary, or shareholder. For purposes of
this section, in cases in which deduc-
tions are not itemized, the zero brack-
et amount is considered to be a deduc-
tion not attributable to a specific ac-
tivity.

(f) Carryback or carryover of credit
subject to separate limitation. A credit
subject to the separate limitation
under section 53(b) that is carried
back or carried over to another tax-
able year is also subject to the sepa-
rate limitation in the carryback or car.
ryover year. The taxpayer to whom
the credit has been passed through
shall not be prevented from applying
the unused portion in a carryback or
carryover year merely because the
entity that earned the credit changes
its form of conducting business if the
nature of its trade or business essen-
tially remains the same. The computa-

RULES AND REGULATIONS

tion of the separate limitation in such
a case shall reflect the income attrlb-
utable to the taxpayer's interest in the
entity in its revised form. Thus, a
shareholder carrying over a credit
from a subchapter S corporation may
include dividends declared by that cor-
poration after the subchapter S elec-
tion had been terminated as income
attributable to that person's Interest
in the entity. Similarly, if a partner-
ship incorporates in a carryover year,
any income attributable to an interest
in the corporation will be regarded, for
purposes of computing the separate
limitation under section 53(b), as
income attributable to an interest in
the entity.
[FR Doc. 78-36053 Filed 12-27-78; 8:45 am]

[4830-o1-M]
SUBCHAPTER B-MISCELLANEOUS

PROVISIONS

[T.D. 75811

PART 404-TEMPORARY REGULA-
TIONS ON PROCEDURE AND AD-
MINISTRATION UNDER THE TAX
REFORM ACT OF 1976

Disclosure of Taxpayer Name Infor-
mation to Officers and Employees
of the Bureau of the Census for
Certain Statistical Purposes

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Temporary regulations.
SUMMARY: This document contains
amendments to the temporary regula-
tions relating to disclosure by the In-
ternal Revenue Service of certain de-
scribed return information to officers
and employees of the Bureau of the
Census for certain statistical purposes
and related activities. These amend-
ments add to the disclosure authority
contained in the existing regulations.
DATE: These regulations authorize
the disclosure of taxpayer nafne infor-
mation for certain statistical purposes
of evaluating the completeness of cen-
suses after the date of publication of
this Treasury decision.
FOR FURTHER INFORMATION
CONTACT.

Diane L. Renfroe of the Legislation
and Regulations Division, Office of
the Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, D.C. 20224. Atten-
tion: CC:LR:T, 202-566-3459, not a
toll-free call.

SUPPLEMENTARY INFORMATION:
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This document contains amend-
ments to the Temporary Regulations
on Procedure and Administration re-
lating to disclosure of taxpayer name
Information to the Bureau of the
Census under section 61030)(1) of the
Internal Revenue Code of 1954 as
added by section 1202 of the Tax
Reform Act of 1976 (Pub. 1, 94-455, 90
Stat. 1678).

DISCLOSuRE OF TAXPAYER Nim EimoR-
MATION FOR CERTAnI STAT=STICAL
PURPOSES

These temporary regulations amend
§ 404.6103(j)(l)-l(b)(1)(i) of the exist-
ing temporary regulations to allow the
Service to disclose taxpayer name in-
formation to the Bureau- of the
Census, in addition to other taxpayer
Identity Information (Le., the taxpay-
er's address and social security or em-
ployer Identification number) which
the Service is presently authorized to
disclose to the Bureau under this par-
ticular provision of the regulations,
for purposes of developing estimates
of census undercounts for geographic
areas by comparing such names with
name Information which the Bureau
derives from Its own census activities.
These census undercounts are then
used to evaluate the completeness of
census coverage.

Accordingly, § 404.6103(j)(I)-lIb)
(1)(i) is amended to permit the disclo-
sure of taxpayer name information
where necessary to evaluate the com-
pleteness of census coverage.

DRAFTING INTORMAT ON

The principal author of this regula-
tion was Diane L. Renfroe of the Leg-
islation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal Rev-
enue Service and Treasury Depart-
ment participated in developing the
regulation, both on matters of sub-
stance and style.

WAIVER OP CErAMN PROCEDRAL RZ-
QiuIRmunm OF PEoPosma TAsTuy
DMECv
A determination has been made by

one of the undersigned, Jerome Kurtz,
Commissioner of Internal Revenue,
that there is an immediate need for
amendment of the-temporary regula-
tions under section 6103(j)(1) of the
Internal Revenue Code to allow disclo-
sure of taxpayer name iliformation to
the Bureau of the Census In order for
It to evaluate the completeness of cen-
suses. Because of the Immediate need
for such information, compliance with
the procedural requirements of para-
graphs 8 through 13 of the proposed
Treasury directive, relating to improv-
ing regulations (43 FR 22319), would
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be impracticable, and, therefore, these
requirements have not been followed.

AioPTioN OF AmmMENTS TO THE:
REGULATIONS

In order to amend the Temporary
Regulations on Procedure and Admin-
istration (26 CFR Part 404) to allow
for certain additional disclosures to
the Bureau of the Census, such regula-
tions are amended to read as follows:

Section 404.6103 (j) (1)-1 (b)(1) (i) of
the Temporary Regulations on proce-
dure and Administration is amended
to read as follows:
§ 404.6103 (J) (1)-1 Disclosure of return in-

formation to officers and empZoyees of
the Department of Commerce for certain
statistical purposes and related 'activi-
ties.

* S * * *

(b) Disclosure of return information to of-
ficers and employees of the Bureau of the
Ceisus. (1)

() Taxpayer Identity information (as de-
fined in section 6103 (b) (6) other than the
name of the taxpayer except where neces-
sary to evaluate the completeness of census
coverage), validity code with' respect to the
taxpayer Identifying number (as described
in section 6109), and taxpayer Identifying
number of spouse, if reported;

There is a need for immediate guid*
ance with respect to the provisions
contained in this Treasury decision.

'For this reason, it is found impractica-
ble to issue it with notice and public
procedure under subsection (b) of sec-
tion 553 of title 5 of the United States
Code or subject to the effective date
limitation of subsection (A) of that sec-
tion.

This Treasury decision is issued
under the authority contained in sec-
tion 6103 (j) (1) of the Internal Reve-
nue Code of 1954 (90 Stat. 1678; 26
U.S.C. 6103 () (1) and section 7805 of
the Internal Revenue Code of 1954
(68A Stat. 917; 26 U.S.C. 7805).

JEROME KURTZ,
Commissionerof
Internal Revenue,

Approved: December 15, 1978.
DONALD C. LuBicx,

Assistant Secretary
of the Treasury.

§ 404.6103(j)(i)-1 Disclosures of return in-
formation to officers and employees of
the Department of Commerce for cer-
tain statistical purposes and related ac-
tivities.

* S ." * *

(b) Disclosure of return information,
to officers and employees of the
Bureau of the Census. (1) Officers or
employees of 'the Internal Revenue

Service will disclose the
return information reflecte
turns of an individual taxpay
cers and employees of the B
the Census for purposes of co
and preparing, as authorized
intercensal estimates of p
and per capita income for
graphic areas included in th
revenue sharing program ai
graphic statistics programs,
and related program evaluatio

(I) Taxpayer identity inf
(as defined in section 6103
other than the name of the
except where necessary to
the completeness of census c
validity code .with respect to
payer- Identifying number
scribed 'in section 6109), and
identifying number of spou
ported;

FR Doe. 78-36052 Filed 12-27-78

[4810-25-M]

Title 31-Money and Fine
Treasury

SUBTITLE A-OFFICE OF
SECRETARY OF THE TREA

PART 2-CLASSIFICATION,
GRADING, DECLASSIF
AND SAFEGUARDING OF
AL SECURITY INFORMATIO

AGENCY: Department of th
ury.
ACTION: Final rule.
SUMMARY: These regulatior
sede the Department's regul
31 CFR Part 2 which were f
lished at 38 FR 19322, July
These regulations implemen
tive Order 12065, 43 FR 289

'28, 1978 (hereinafter referred
Order), and the Information
Oversighti Office Directive,
46280, October 5, 1978 (herein
ferred to as the Directive), re
the classification, downgradinl
sification and safeguarding of
security information. The C
creases openness in Governi
limiting- the classification
ments and by accelerating th
sification of other documen
providing improved protectio
unauthorized disclosure of
tion which requires protectio
interest of national security.

EFFECTIVE' DATE: Decei
1978.
FOR FURTH.ER INFORI
CONTACT:

Dennis E. Southern, Assistaz

following tor (Physical Security), Office of Ad-
d on re- ministrative Programs, Department
er to offi- of the Tresasury, Washington, D.C.
lureau of 20220, (202) 376-0763.
inducting
I by law, SUPPLEMENTARY INFORMATION:
opulation The sections In these regulations
all geo- follow the format of the Directive.
e general These regulations have been submit-
nd demo- ted to the Information Security Over-
censuses- sight Office in accordance with section
n: , 5-401 of Executive Order 12065,
ormation The Department considers all regu-

(b) (6) lations, or amendments to existing
taxpayer regulations, published in the VERAL
evaluate REGISTER and codified In the Code of
overage), Federal Regulations to be significant
the tax-
(as de- regulations, unless specifically deter-
taxpayer mined and expressly justified to be
qe, if re- otherwise. In this regard, It has been

determined that this final rule is not
subject to the notice and public proce-

. dure requirements of Executive Order
12044,. March 24, 1978, "Improving8:45 am] Government Regulations," and the
Department's regulations implement-
ing that Order, 43 FR 52120, Novem-
ber 8, 1978, because the regulations

ance: are "required to implement a statute,
an international agreement, a court
decision, or a regulatory action of an.

THE other agency, bureau, or office, and no
SURY substantial element of discretion Is af-

forded the rulemaker," and because

DOWN- the regulations are "essentially proce-
dural." Additionally, as these regula-

ICATION tions are "rules of agency organiza-
NATION- tion, procedure or practice," notice
'N and public procedure respecting these

regulations are not deemed necessary
e Treas- or 'appropriate under 5 U.S.C.

553(b)(A).
Part 2 of Title 31 Is revised as fol-

as super- lows:
ations at Subpart A-Original Classification
L L 5JUU-
19, 1973.
t Execu-
49, June
to as the
Security

43 FR
iafter re-
lating to
g, declas-
national
)rder in-
ment by
of docu-
e declas-
s, while,
i against
informa-
n in the

uber 1,

JATION

at Direc-

2.1 Definitions.
2.2 Classification Authority.
2.3 [Reserved]
2.4 Record Requirements.
2.5 Classification Procedure.
2.6 Foreign GovernmenfInformation,
2.7 Standard Identification and Markings.
2.8 Additional Markings Required.
2.9 Abbreviations.

Subpart B-DorivalIve Classification

2.10 Definitions.
2.11 Responsibility.
2.12 Marking Derivatively Classified Docu.

ments.
2.13 Classification Guides.

Subpart C-Downgrading and Declasslfkatlon

2.14 Record Requirements,
2.15 'Declassification Policy,
2.16 Downgrading, Declassification and

Upgrading Marklngs.
2.17 Systematic Review for Dclassifica-

tions.
2.18 Procedures for Mandatory Declassifl-

cation Review.
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Subpart D-Safeguarding
Sec.
2.19 General.
2.20 General Restrictions on Access.
2.21 Access by Historical Researchers,

-Former Presidential Appointees and
Employees of Federal Reserve Banks.

2.22 Dissemination.
2.23 Accountability Procedures.
2.24 Storage.
2.25 Transmittal.
2.26 Telecommunications Transmissions.
2.27 Destruction.

Subpart E-Implementaton and Review

2.28 Departmental Committee on National
Security.

2.29 Departmental Administration.
2.30 Bureau Administration.
2.31 Briefing of Employees.
2.32 Debriefing of Employees.
2.33 Applicability.
2.34 Dsiplinary Action.
2.35 Challenges to Classification.

Subpart F-General Provisions

2.36 Notification.
2.37 Posted Notice.

Aunxoarrr Executive Order 12065 and In-
formation Security Oversight Office Direc-
tive.

Subpart A-Original Classification

§2.1 Definitions.
(a) "Original classification" as used

in these regulations means an initial
determination that information re-
"quires protection against unauthorized
disclosure in the interest of national
security, and a designation of the level
of classification

(b) "Top Secret" shall be applied
only to information, the unauthorized
disclosure of which could reasonably
be expected to cause exceptionally
grave damage to the national security.
Examples of exceptionally grave
damage include armed hostilities
against the United States or its allies;
disruption of foreign relations vitally
affecting the national -security; the
compromise of vital natio'nal defense
plans or complex cryptologic and com-
munications intelligence systems; the
revelation of sensitive intelligence op-
erations; and the disclosure of scientif-
ic or technological developments vital
to national security.

(c) "Secret" shall be applied only to
information, the unauthorized disclo-
sure of which could reasonably to ex-
pected to cause serious damage to the
national security. Examples of serious
damage include disruption of foreign
relations significantly affecting the
national security;, significant impair-
ment of a program or policy directly
related to the national security; rev-
elation of significant military plans or
intelligence operations; and compro-
mise of significant scientific or techno-
logical developments relating to na-
tional security.

'Parenthetical references are to related
sections of Executive Order 12065.

(d) "Confidential" shall be applied
to informaion, the unauthorized dis-
closure of which could reasonably be
expected to cause Identifiable damage
to the national security. Examples of
identifiable damage include the com-
promise of information which indi-
cates the strength of ground, air, and
naval forces in the United States and
overseas areas; disclosure of technical
information used for training, mainte-
nance, and inspection of classified mu-
nitions of war;, revelation of perform-
ance characteristics, test data, design,
and production data on munitions of
war.

§ 2.2 Classification Authority.
(a) The authority to originally classi-

fy national security, information as
Top Secret, Secret or Confidential
within the Department of the Treas-
ury may be exercised by the Deputy
Secretary, the Under Secretary (Mon-
etary Affairs), the Under Secretary,
the General Counsel, the Assistant
Secretary (International Affairs), the
Fiscal Assistant Secretary, the Assist-
ant Secretary (Administration), the
Assistant Secretary (Legislative Af-
fairs), the Assistant Secretary (En-
forcement and Operations), the two
Executive Assistants to the Secretary,
the Executive Assistant to the Deputy
Secretary, the Executive Secretary,
the Special Assistant to the Secretary
(National Security) and the Special
Assistant (Intelligence and Terrorism)
to the Assistant Secretary (Enforce-
ment and Operations). The authority
inheres in the office and may be exer-
cised by a person acting in that office.
These officials are not authorized to
delegate authority to classify informa-
tion as Top Secret or Secret, but may
delegate authority to classify Informa-
tion as Confidential.

(b) The authority to originally clas-
sify national security Information as
Secret or Confidential within the De-
partment of the Treasury may be ex-
ercised by the Commissioner, Internal
Revenue Service; the Assistant Secre-
tary (Tak Policy); the Director,
Bureau of Alcohol, Tobacco and Fire-
arms;the Commissioner, U.S. Customs
Service; the Director, Bureau of En-
graving and Printing; and the Direc-
tor, U.S. Secret Service. This authority
Is not redelegable.

(c) The authority to originally classi-
fy national security Information as
Confidential within the Department
of the Treasury may be exercised by
the Assistant Secretary (Domestic F!-
nance); the Assistant -Secretary (Eco-
nomic Policy); the Assistant Secretary
(Public Affairs); the Comptroller of
the Currency; the Commissioner,
Bureau of Government Financial Op-
erations; the Commissioner, Bureau of
the Public Debt; the Director, Bureau
of the Mint; and the Director, Federal

Law Enforcement Training Center.
Officials authorized to classify infor-
mation as Confidential can not redele-
gate such authority.

(d) Delegations of original Confiden-
tial classification authority shall be in
writing and shall be reported in writ-
ing to the Assistant Secretary (Admin-
istration). These delegations shall be
limited to the minimum number abso-
lutely required for efficient adminis-
tration. Periodic reviews of such dele-
gations shall be made to insure that
the officials so designated have dem-
onstrated a continuing need to exer-
cise such authority.

§2.3 [Reserved].

§ 2.4 Record requirements.
The Assistant Secretary CAdminis-

tration) shall maintain a listing by
name and position title of the officials
In the Office of the Secretary who are
authorized under these regulations to
originally classify information as Top
Secret, Secret or Confidential An offi-
cial within the Office of the Secretary
with Top Secret classification authori-
ty shall report In writing to the Assist-
ant Secretary (Administration) the
names and position titles of the offi-
ials designated by that official in
writing to have original Confidential
classification authority. The head of
each bureau shall maintain a sinla
listing of the officials in his/her
bureau authorized to apply an original
confidential classification and shall
furnish a copy of each listing to the
Assistant Secretary (Administration).
This listing shall be compiled as of
January 1, 1979, and updated no less
than semi-annually.

§ 2.5 Classification procedure.
(a) No document originated on or

after December 1, 1978, may be classi-
fied after the Department of the
Treasury has received a request for
the document under the Freedom of
Information Act, as amended, or the
Mandatory Review provisions of the
Order (3-5). unless such classification
is authorized by'the Secretary or
Deputy Secretary and unless the clas-
siflcation is consistent with these regu-
lations. Documents originated before
December 1, 1978 and subject to such
a request may not be classified unless
such classification is consistent with
the Order and is authorized by the As-
sistant Secretary (Administration) or
by an official with Top Secret classifi-
cation authority. Classification au-
thority under this provision shall be
exercised personally, on a document-
by-document basis.

(b) Classification may not be re-
stored to documents already declassi-
fled and released to the public under
the Order or prior Orders.
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(c) The fact that the information
concerns one or more of the criteria
for classification of Section 1-301 of
the Order does not create a presump-
tion that the information meets thi
damage tests of Sections 1-302 and 1-
303.

§ 2.6 Foreign government information.
(a) Identification. "Foreign govern-

ment information" is:
(1) Information provided to the

United, States by a foreign government
or international organization of gov-
ernments in the expectation, express
or implied, that the information is to
be kept in confidence; or

(2) Information produced by the
United States pursuant to a written
joint arrangement with a foreign gov-
,ernment or international organization
of governments requiring- that either
the Information or the arrangement,
or both, be kept in confidence. Such a
written joint-arrangement maybe evi-
denced by an, exchange of letters, a
memorandum of understanding, or
other written record (1-303 and 6-103).

(b) Duration of classification for for-
eign government information. (1) For-
eign government Information shall not
be assigned a date or event for auto-
matic declassification unless such is
specified or agreed to by the foreign
government or international organiza-
tion of governments.

(2) Foreign government information
classified after December 1, 1978, shall
be assigned a date for review for de-
classification up to. 30 years from the
time the information was classified or
acquired. (1-402 and 3-404).

§ 2.1 Standard identification and 'mark-
ings.

At the time.of original classification,
the following shall be shown on the
face of paper copies of all classified
documents:

(a) Identity of classifier. The identi-
ty of the ' classifier; unless also the
signer or approver of the document,
shall be shown on a "classified by"
line; e.g., "Classified by John Doe" or.-
"Classified by Director, XXX" (1-
501(a)).

(b) Date of classification and office
of origin. The date and office of origin
on a document at the time of its origi-
nation may be considered the date of
classification and identification of the
office of origin<1-501(b))., -

(cY Date or event for declassification
or review. The date for automatic de-
classification or for declassification
review shall be shown on a "declassify
on" or a "review -for declassification
on" line; e.g., "Declassify on November-
1, 1984," or "Declassify on completion
of State visit", or "Review for declassi-
fication on November 1, 1998" (1-
501(c)). An example of such a marking
Is as follows:

Classified by
0 Declassified 0 Review for

Declassifieatibn on

(d) Downgrading markings. When it
is determined (e.g., in a classification
guide) that a classified document
should be downgraded, automatically
at a certain date or upon a certain
event, that date or event shall be re-
corded on' the face of the document;
e.g., "Downgraded to Secret on No-
vember 1, 1990" or "Downgraded to
Confidential on November 1, 1985" (1-
5).

(e) Duration of classification and
identity of extension authority. Each
original classification authority shall
set a date or event for automatic de-
classification no more than six years
beyond th date of the original classi-
fication. Only officials with Top
Secret classification authority may
classify information for more than six
years from the date, of-the original
classification. The identity of the offi-
cial who authorizes a date for declassi-
fication or for review for dgclassifica-
tion that is more than 6 years beyond
the date of the document's classifica-
tion shall be shown on the document,
unless that official also is the classi-
fier, signer, or approver of 'the docu-
ment. This marking shall be shown
substantially as follows: "Extended by
(Insert name, date and title of position
df Top Secret classification authori-
ty)". For classification of foreign gov-
ernment- information see § 2.6 (1-502).

(f) Reason for extension. When clas-
sification is extended beyond 6 years,
the reason shall be stated on the docu-
ment either in narrative form or by
reference .to the Departmental or
bureau regulation or guideline which
state the reason for extension. The
reason shall be shown substantially as
follows: "Reason for extension: (State
reason or applicable reference)" (1-
502).

An example of such a marking is as
follows:
Extended by
on (date)
Reason for extension

(g) Overall and page marking of doc-
uments. The overall classification of a
document shall be marked, stamped,
or affixed permanently at the top and
bottom of the outside of the front
cover (if any), on the title page (if
any), on the first page, and on the out-
side -of .the back cover (if any). Each
interior page of a classified document
shall be marked or stamped at the top
and bottom either according to the
highest classification of the content of
the page, -including the designation
"Unclassified" when appropriate, or
according to the highest overall classi-
fication of the document,. In any case,
the classification marking of the page
shall not supersede the classification
marking of, portions of the page

marked with lower levels of classifica-
tion (1-501(d)).

(h) Subjects and titles. Whenever
practicable, subjects and titles shall be
selected so as not to require classifica-
tion. When the subject or title is clas-
sified, an unclassified Identifier may
be assigned to facilitate receipting and
reference (1-5).

(I) Mandatory portion marking.
Classifiers shall Identify the level of
classification of each classified portion
of a document (including subjects and
titles), and those portions that are not
classified. Portion marking shall be ac-
complished by placing a parenthetical
designator Immediately preceding or
following the text that It governs, The
symbols "(TS)" for Top Secret, "(S)"
for Secret, "(C)" for Confidential, and
"(U)" for unclassified shall be used for
this purpose. If individual portion
marking is impracticable, the docu-
"ment shall contain a description suffi-
cient to Identify the information that
is classified and the level of such clas-
sification. A waiver of the portion
marking requirement may be granted
by the Director of the Information Se-
curity Oversight Office. Requests for
such waivers shall be made by the Sec-
retary, or his designee to the Director
and shall include: (1) Identification of
the information or classes of docu-
ments for which such waiver is sought,
(2) a detailed explanation of why the
waiver should be granted, (3) the De-
partment's best judgment as to the an-
ticipated dissemination of the infor-
mation or class of documents for
which waiver is sought, and (4) the
extentto which the information sub-
ject to the waiver may form a basis for
classification of other documents (1-
504).

(j) Material other than documents.
The classification and associated
markings prescribed by these regula-
tt6ns .shall, -where practicable, be af-
fixed to material other than docu-
ments by stamping, tagging, or other
means. If this is not practicable, recipi-
ents shall be -made aware.of the classi-
fication and associated markings by
notification or other means (1-5).

(k) Transmittal documents. A trans-
mittal document shall indicate on its
face the highest classification of the
information transmitted by It and the
classification, if any, of the transmit-
tal document. For example, an unclas.
sified transmittal document should
bear a notation substantially as fol-
lows: "Unclassified When Classified
Enclosure(s) Is Detached" (1-5).

(1) Marking foreign government in-
formation. Except in those cases
where such markings would reveal in-
telligence information, foreign govern-
ment information incorporated In
-United States documents shall, when-
ever practicable, be identified in such
manner as to ensure that the foreign
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government information is not declas-
sified prematurely or made accessible
to nationals of a third country without
consent of the originator. Documents
classifed by a foreign government or
an international organization of gov-
ernments shall, if the foreign classifi-
cation is not in English, be marked
with the equivalent or appropriate
U.S. classification. Foreign govern-
ment information not classified by a
foreign government or an internation-
al organization of governments, but
-provided to the United States in confi-
dence by a foreign government or by
an international organization of gov-
ernments shall be classified at an ap-
propriate level and shall be marked
with the U.S. classification accordingly
(1-5). -

§ 2.8 Additional markings required.
In addition to the marking require-

ments in § 2.7, the following markings
shall, as appropriate, be displayed
prominently on classified information.
When display of these additional
markings is not practicable, their ap-
plicability to the information shall be
included in the written notification of
the assigned classification (1-5).

(a) Restricted data or formerly re-
-stricted data. For classified informa-
tion containing restricted data or for-
merly restricted data as defined in the
Atomic Energy Act of 1954, as amend-
ed, such markings as may be pre-
scribed by the Department of Energy
in regulations issued pursuant to the
act shall be applied.

(b) Intelligence sources and methods
information. For classified informa-
tion involving intelligence sources or
methods: "WARNING NOTICE-IN-
TELUGENCE SOURCES • AND
METHODS INVOLVED".
(c) Dissemination and reproduction

notice For classified information that
the originator has determined, pursu-
ant to Section 1-506 of the Order,,
should be subject to special dissemina-
tion or reproduction limitations, or
both, a statement placing the user on
notice of the restrictions shall be in-
cluded in the text of the document or
on its cover sheet; e.g., "Reproduction
requires approval of originator," or
_"Further dissemination only as direct-
ed by (Insert appropriate office or of-
ficial)" (1-506).

§ 2.9 Abbreviations.
Classified documents that are trans-

mitted electrically may be marked
With abbreviations or codes in a single
line to satisfy the requirements of § 2.7
and § 2.8 in a manner consistent with
,economic and efficient use of electrical
transmission systems, provided that
the full text represented by each such
abbreviation or code and its relation to
§ 2.7 anad § 2.8 is readily available to

RULES AND REGULATIONS

each expected user of the classified
documents affected.
Subpart B-Derivative Classification

§ 2.10 Definition.
"Derivative classification," as used In

these regulations, means a determina-
tion that information Is In substance
the same as information that is cur-
rently classified, and a designation of
the level of classification (2-1).

§ 2.11 Responsiblity.
Derivative application of classifica-

tion markings is a responsibility of
those who Incorporate, paraphrase, re-
state, or generate in new form infor-
mation that is already classified, and
of those who apply markings in ac-
cordance with instructions from an au-
thorized classifier or in accordance
with an authorized classification
guide. Persons who apply derivative
classification markings should take
care to determine whether their para-
phrasing, restating, or summarizing of
classified informatior has removed the
basis for classification. Where checks
with originators or other appropriate
inquiries show that no classification or
a lower classification than originally
assigned is appropriate, the derivative
document shall be Issued as unclassi-
fied or shall be marked appropriately
(2-101 and 2-102).

§ 2.12 Marking derivatively classified doc-
uments.

Paper copies of derivatively classi-
fied documents shall be marked at the
time of origination as fpllows:

(a) The classification authority shall
be shown on a "classified by" line; e.g.,
"Classified by (Insert Identity of clas-
sification guide)" or "Classified by
(Insert source of original classifica-
tion)." If the classification is derived
from more than one source, the single
phrase "multiple sources" may be
shown, provided that Identification of
each such source Is maintained with
the file or record copy of the docu-
ment (2-102(c));

(b) The identity of the office origi-
nating the derivatively classified docu-
ment shall be shown on the face of the
document (2-102).
(c) Dates or events for declassifica-

tion or review shall be carried forward
from the source material or classifica-
tion guide and shown on a "declassify
on!' or "review for declassification on"
line. If the classification is derived
from more than one source, the latest
date for declassification or review ap-
plicable to the various source material
shall be applied to the new Informa.
tion (2-102(c));

(d) The classification marking provi-
sions of § 2.7 (g)(h) and (I) and also
§ 2.7(1) are also applicable to deriva-
tively classified documents (2-101(c));
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(e) Any additional marking under
§ 2.8 appearing on the source material
shall be carried forward to the new
material when appropriate (2-102(c));
and

() Any abbreviation or code permit-
ted under § 2.9 may be applied to de-
rivatively classified documents.

§2.13 Classification guides.
(a) Requirements. Classification

guides Issued pursuant to Section 2-2
of the Order shalh

(1) Identify the information to be
protected, using categorization to the
extent necessary to insure that the In-
formation Involved can be Identified
readily and uniformly (2-201);

(2) State which of the classification
designations (Le., Top Secret, Secret,
or Confidential) applies to the infor-
mation (2-201);

(3) Stite the duration of classifica-
tion n-terms of a period of time or
future event. When such duration is to
exceed 6 years, the reason for such ex-
tension shall be provided in the guide.
However, if the inclusion of classified
reasons would result in a level of clas-
sification for a guide that would inhib-
it Its desirable and required dissemina-
tion, those reasons need be recorded
only on or with the record copy of the
guide (2-201); and

(4) Indicate how the designations,
time limits, markings, and other re-
quirements of the Order, the Directive
and these regulations are to be applied
(2-201).

(b) Review and record requirements.
Each classification guide shall be kept
current and shall be reviewed at least
once every 2 years. Each office within
the Office of the Secretary and the re-
spective offices of each Treasury
bureau possessing original classifica-
tion authority for national security in-
formation shall maintain a list of all
classification guides In current use by
them. A copy of each such classifica-
tion guide shall be furnished to the
Assistant Secretary (Administration)
(2-2).

Subpart C-Downgrading and
Declassification

§ 2.14 Record requirements.
Downgrading and declassification

authority may be exercised by:
(a) The official authorizing the origi-.

nal classification, a successor in that
capacity, or a supervisory official of
either.

(b) Any official specifically author-
ized in writing by an officialauthor-
ized to originally classify information
as Top Secret or Secret. Officials who
are authorized to originally classify in-
formation as Top Secret or Secret
shall maintain a record. copy to the
Assistant Secretary (Administration),
of individuals or positions who such
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officials designated as downgradii
and declassification authorities.

§ 2.15 Declassification policy.
In making determinations und

Sections 3-303 of the Order,.officia
shall respect the Intent of the Ord
to protect foreign government info
mation and confidential forei
sources (3-303).

§ 2.16 Downgrading, declassification, a
upgrading markings.

Whenever a change is made in t
original classification or in the dat
of downgrading or declassification
any classified information, it shall
promptly and conspicuously marked
indicate the change, the authority f
the action, the date of the action, a
the identity of the person taking t
action. Earlier classification markin
shall be cancelled when practicable (
102).

§ 2.17 Systematic Review for Declassific
tion.

(a) Systematic review guidelines. (
U.S. originated information. Systen
atic review guidelines shall be ke
current through review at least eve
2 years, unless earlier review for re'
sion is requested by the Archivist
the United States (3402)..

(2) Foreign government informatio
No later than November 30, 1979, t
Department will develop systemat
review guidelines for 30. year old fo
eign government information. The
guidelines will be developed in consu
tatlon with the Archivist of the Unit
States and in accordance with the pr
visions of Section 2-304 of the Ord
These guidelines shall be kept curre
through review by the Secretary
least once every 2 years, unless earli
review for revision is requested by ti
Archivist of the United States.-A coi
of these guidelines and any revisio
thereto shall be furnished to the I
formation Security Oversight Offic
The Department of State will, upo
request, provide advice and such a
sistance as is necessary to effect fo
eign government coordination of t
guidelines (3404).

(b) Systematic review procedures
(1) Scheduling for systematic revie
Classified nonpermanent records th
are scheduled to be retained for mo
than 20 years need not be systema
cally reviewed, but shall be review
for declassification upon request. t
classified Treasury records 20 yea
old or older, whether held in stora
areas by Treasury or in Federal re
ords centers, shall be surveyed to ide
tify those that require scheduling f
future disposition. Such. schedulib
shall be accomplished before Decen
ber 1, 1980 (3-401).

(2) Extending classification aft
review-() Foreign government info
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ag mation. The Secretary may extend Ic categories of information so separat-
the classification of foreign govern- ed.
ment information beyond 30 years, but (H) The Secretary shall then make
only in acc6rdance with Sections 3-3 the determinations personally and in

ei and 3-404 of the Order. This authority writing required under Section 3-401
as may not be delegated. When classifica- of the Order as to which documents or
er tion is extended beyond 30 years; a categories of information require con.
r- date no more than 10 years later shall tinued protection. The Secretary shall

gn be set for declassification or for the inform the Archivist of the United
next review. Subsequent reviews for States of this determination (3-4).
declassification shall be'set at no more (4) Special procedures. Special proce-

ad than 10 year intervals (3-404). The dures for systematic review and declas-
burden of proof is on the originating sification of classified cryptologic in.

he office in the Office of the Secretary or formation and classified information
es the bureau to shdw -that continued concerning the Identities of clandes.
of classification is warranted within the tine human agents promulgated in ac.
be, terms of the Order, the Directive and cordance with the provisions of Sec-
to these regulations. tion 3-403 of the Order shall be bind.
or (fi) Notification of addressees. When Ing on the Department of the Treas.
nd classified information is downgraded ury.
he or declassified in a manner other than (5) Foreign relations series, In order
gs originally specified, whether sched- to permit the editors of Foreign Rela-
4- uled or exempted, or is upgraded, or is tions of the United States to meet the

exb e pte or Ishg radedxe tisn mandated goal of publishing 20 years
subject to a change in exemption after the event, the Secretary shall

f status, the classifier or the custodian assist the editors in the Department of
of the records shall, to the extent State by facilitating access to appro.

1)practicable promptly notify all ad- priate classified material in their cus-1)'dressees to whom the information was
n-oresseesly t ttody and by expediting declassification

n- originally officially transmitted. The review of items from their files select-
pt :recipients of this notification shall ed for publication (34),
ry notify addressees to whom in turn
vi" they have transmitted the classified §2.18 Procedures for mandatory declassl-
of information. -fication review.

(iII) Waivers of further review. The (a) U.S. originated information-(1)nL Secretary may request from the Direc- Action on an initial request, Requests
he tor of the Information Security Over- for mandatory declassification review
r- sight Office a, waiver of the 10 year shall be directed to the Assistant DI-
se review requirement for both U.S. origi- rector (Physical Security), Office of

11- nated and foreign government infor- Administrative Programs. Upon re-
ed mation. Such requests shall include a quest for declassification, pursuant to

personal certification by the Secretary Section 3-5 of the Order, the following
er. that the classified information for -procedures shall apply:
nt which the waiver is sought has been (i) The Assistant Director (Physical
at systematically reviewed as required, Security), Office of Administrative
er and that a definitive. date for declassi- Programs, shall acknowledge receipt
e fication .could. not be determined, of the request.

Waivers should not be requested (ii) Whenever a request does not rea-
Ps -unless the results of the review have sonably describe the information
n- established an identifiable need to sought, the requester shall be notified
e. continue classification for a period in that unless additional information is

on excess of 20 additional years. Each re- provided or the scope of the request is
Ls- quest 9hall include a recommended narrowed, no further action will be un-
ir- date or event for subsequent review or dertaken (3-501).
ae automatic declassification (3-401). (11i) The Assistant Director (Physical

(3) Assistance to the Archivist-(i) Security), Office -of Administrative
The Secretary shall designate experi- Programs, shall determinie the appro.
enced personnel to assist the Archivist priate office to take action on the re-

at of the United States in the systematic quest and shall forward the request to
re review, of 20 year old U.S. originated that office.
t- information and 30 year old foreign (2) Information in the custody of
ed government information accessioned, and under the exclusive declassifica.
aI into the National Archives of the tion authority of the DepartmenL The
rs. United States. Such personnel shall: appropriate declassification official In
ge (A) Provide guidance and assistance the action office having custody of the
c- to National Archives employees in information shall determine whether,
n- identifying and separating documents under the declassification provisions
or and specific categories of information of Section 3-3 of the Order, the re-
ng within documents that are deemed to quested information may be declassi-
n- require continued classification; and fied and, if so, shall make such Iinor-

(B) submit to the Secretary recom- mation available to the requestor,
er mendations for continued -classifica- unless withholding is otherwise war-
r- tion that identify documents or specif- ranted under applicable law. If the in-
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formation may not be released in
whole or in part, the requestor shall
be given a brief statement as to the
reasons for denial, a notice of the
right to appeal the determination to
the Departmental Committee on Na-
tional Security and a notice that such
an appeal must be filed within 60 days
in order to be considered (3-501).

(3) Information classified by agen-
cies other than the Department of the
Treasury. When any unit of the De-
partment of the Treasury receives a
request for information in its custody
that was classified by another agency,
the Assistant Director (Physical Secu-
rity), Office of Administrative Pro-
grams, shall be responsible for for-
warding the request to the appropri-
ate agency for review, together with a
copy of the document containing the
information requested, where practica-
ble, and with its recommendation to
withhold any of the information
where appropriate. Unless the agency
that classified the information objects
on grounds that its association with
the' information requires protection,
the unit that received the request
shall also notify the requestor of the
referral. After the agency that classi-
fied the information completes its
review (in coordination with other
agencies that have a direct interest in
the subject matter), a response shall
be sent to the requestor in accordance
with the procedures described above
(3-501).

(4) Information classifted by Treas-
ury requested from other ageficies.
When another agency forwards to
Treasury a request for information in
that agency's custody that has been
classified by Treasury, the Assistant
Director (Physical Security), Office of
Administrative Programs, shall (I)
advise the other agency as to whether
they can notify the requestor of the
referral; (ii) review the classified infor-
mation in coordination with other
agencies that have a direct interest in
the subject matter, and (iii) respond to.
the requestor in accordance with the
procedures in § 2.18(a)(2). If requested,
Treasury's determination shall be
communicated to the referring agency

- (3-501).
(5) Action on appeal. Appeals of den-

ials of a request for declassification
shall be referred to the Departmental
Committee on National Security Infor-
mation. Within 30 days of receipt of
the appeal, the Departmental Com-
nittee on National Security Informa-
tion shall determine whether contin-
ued classification is required in whole
or in part, notify the requestor of the
determination, and-make available any
information that is declassified and
otherwise releasable. If continued clas-
sification is required-under the provi-
sions of Section 3-3 of the Order, the
requestor shall be notified of the rea-

sons thereof. If requested, the Depart-
ment of the Treasury shall also com-
municate the appeal determination to
any referring agency (3-5 and 5-
404(c)).

(6) Fees. If the request requires the
rendering of services for which fair
and equitable fees may be charged
pursuant to Title 5 of the Independent
Offices Appropriation Act, 65 Stat.
290, 31 U.S.C. 483a (1976), such fees
may be imposed at the discretion of.
the Department's service rendering
unit (3-501).
1 (b) Foreign Government itnforma-
tion. Except as provided hereinafter,

. requests for mandatory review for the
declassification of classified docu-
ments that contain foreign .govern-
ment information shall be processed
and acted upon in accordance with the
provisions of § 2.18(a). If the Depart-
ment's unit receiving the request Is
also the unit that initially received or
classified the foreign government In-
formation, it shall determine whether
the foreign government information in
the document may be declassified and
released after consulting with other
agencies that have subject matter In-
terest. If the Department's unit receiv-
ing the request is not the unit that re-
ceived or classified the foreign govern-
ment information, it shall refer the re-
quest to the appropriate agency, for
action as described above, including Its
recommendation to withhold any of
the information where appropriate. In
those cases where agency policy or
guidelines do not apply, consultation
*with the foreign originator through
appropriate channels may be advisable
prior to final action on the request (3-
5).

- Subpart D-Safeguardng

§2.19 General.
Information classified pursuant to

the Order or prior Orders shall be af-
forded a level of protection against un-
authorized disclosure commensurate
with its level of classification (4-1).

§ 2.20 General restriction on access.

(a) Determination of need-to-know.
Classified information shall be made
available to a person only when the
possessor of the classified information
establishes in each instance, except as
provided in Section 4-3 of the Order,
that access is essential to the accom-
plishment of official Government
duties or contractual obligations (4-
101).

(b) Determination of trustworthi-
ness. A person is eligible for access to
classified information only after a
shbwing of trustworthiness as deter-
mined by an appropriate agency head
based upon appropriate investigations
in accordance with applicable stand-
ards and criteria (4-101).

§2.21 Access by historical researchers,
former Presidential appointees and em-
ployees of Federal Reserve Banks.

(a) Access may be obtained by (1)
written agreements from requestors to
safeguard the information to which
they are given access as permitted by
the Order, the Directive and these reg-
ulations, and (2) written consent to
the review of their notes and manu-
scripts for the purpose of determining
that no classified Information is con-
tained therein. A determination of
trustworthiness Is a precondition to a
requestor's access. If the abeess re-
quested by historical researchers and
former Presidential appointees re-
quires the rendering of services for
which fair and equitable fees may be
charged pursuant to Title 5 of the In-
dependent Offices Appropriations -Act,
65 Stat. 290, 31 U.S.C. 483a (1976), the
requestor shall be so notified and the
fees may be Imposed (4-3).

(b) Officials and employees of Feder-
al Reserve Banks may be granted
access to classified national security
Information by the Under Secretary
(Monetary Affairs), or his designee
when:

(1) The information is classified by a
Treasury official or consent for dis-
semination to the Federal Reserve
Bank has been obtained from the
originating department.

(2) The Federal Reserve Bank offi-
cials or employees need to have knowl-
edge of such information in connec-
tion with activities approved by the
Under Secretary (Monetary Affairs),
or his designee, as being in the inter-
ests of the United States; and

(3) The Federal Reserve Bank offi-
cals and employees are cleared by the
Department of the Treasury under
the procedures and standards applica-
ble to Treasury officials and employ-
ees.

(4) The Under Secretary (Monetary
Affairs), or his designee, shall also be
responsible for adjusting or withdraw-
ing the security clearance of any Fed-
eral Reserve Bank official or employee
who no longer needs access to classi-
fied national security information at a
particular level in connection with the
official performance of duties.

§ 2.22 DIssemination.
Except as otherwise provided by Sec-

tion 102 of the National Security Act
of 1947, 61 Stat. 495, 50 UZ.C. 403
(1970 and Suppl V 1975), classified In-
formation originating In another
agency may not be disseminated out-
side the Department without the con-
sent of the originating agency (4-403).

§ 223 Accountability procedures.
(a) Tdp Secret Control Officers Each

Treasury bureau and the Office of the
Secretary shall designate a Top Secret
Control Officer. Top Secret Control

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978

60453



60454

Officers so designated shall receive,
maintain current accountability rec-
ords of, and dispatch Top Secret infor-
mation, and shall also conduct an
annual physical inventory of all Top
Secret information. Top Secret Con-
trol Officers shall conduct the're-
quired physical Inventory in the pres-
ence of a disinterested individual ,and
shall complete the same by the-first
day of May. Any Top Secret document
unaccounted for must be reported to
the Assistant Secretary (Administra-
tion). Top Secret Control Officers
shall conduct periodic reviews of Top
Secret documents within their control
to insure that those Top Secret docu-
ment ' are downgraded or declassified
as required.

(b) Control of Top Secret Informa-
tion. (1) A Treasury Department Form
TD F 71-01.7 (Top Secret Document
Record) shall be attached to the first
page or cover of the originl and each
copy of Top Secret Inforniatlon. The
Top Secret Document Record shall be
completed by the Top Secret Control
Officer, shall identify the Top Secret
information attached, and shall serve
as a permanent record of the informa-
tion. All persons, including steno-
graphic and clerical personnel, having
access to the information attached to
the Top Secret Document Record
must sign and date the Treasury Form
TD F 71-01.7 prior to accepting re-
sponsibility for its custody. The Treas-
ury Form TD F 71-01.7 shall indicate
those individuals to whom only oral
disclosure is made. The Top Secret
Document Record shall remain at-
tached to the Top Secret information
until it is either transferred to another
U.S. Government agency, downgraded,
declassified or destroyed. Whenever
any one of these actions is taken, the
Top Secret Control Officer shall
record the action on the Top Secret
Documen t Record and retain it for 'a
period of three years at which time it
may be destroyed.

(2) Top Secret documents shall be
sequentially numbered in a calendar
year series byTop Secret Control Offi-
cers as received by them, and the
number shall be posted to the ToP
Secret document, Treasury Form TD
F 71-01.7 and Treasury Form TD F
71-01.5 Revised (Classified Document
Accountability Record).

(3) Top Secret Control Officers shall
maintain current records of persons
within their' respective office , or
bureau who are cleared for access to
Top Secret information.

(c) Waifer. The Director, of the In-
formation Security Oversight Office
may grant a waiver with respect to the
requirement, of an annual inventory
for storage systems involving large vol-,-
umes of Information, if, security meas-
ures with respect to such storage sys:
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tems are adequate to prevent access by
unauthorized person (4-103).

(d) Accountability of classified infor-
mation. Treasury Department Form
TD F 71-01.5 (Classified Document Ac-
countability Record) shall be the ex-
clusive classified document account-
ability record for use within the De-
partment of. the Treasury. No other
logs or :records shall be required
except for the use of Treasury Form
TD F 71-01.7 for Top Secret informa-
tion. Form TD F 71-01.5 shall be used
for single or multiple document re-,
ceipting internal and external rout-
ing,-and as a certificate of destruction.
The inclusion of classified information
on Form TD F 71-01.5 is prohibited. In
the eyent the subject title is classified,
a recognizable short title shall be used,
e.g., first letter of each letter word in
the subject title. Several items may be
transmitted to the same addressee
under the cover of one Form TD F 71-
01.5. When the original and/or copies
of the document are destroyed, the de-
struction certificate section of the
form shall be completed tq include the
date and method of destruction and
signed, by the individuals accomplish-
ing the destruction. Form TD F 71-
01.5 may be 'destroyed 'three years
after the date of the final disposition
of the document.

(1) Top Secret information. Top
Secret information shall be subject to
a continuous receipt system regardless
of how brief 'the period of custody.
Treasury Form TD F 71-01.5 shall be
used for this purpose. Top Secret ac-
countability records shall be main-
tained by Top Secret Control Officers
separately from the accountability rec-
ords of other classified information.

(2) Secret information. Receipt on
Treasury Form TD F 71-01.5 shall be
required for transmission of Secret in-
formation between bureaus, offices
and separate agencies. Responsible of-
ficials, shall determine administrative
procedures required- for, the internal
control within the respective offices or
bureaus. The volume of classified in-
formation handled and personnel re-
sources available must be considered
in determining the practical balance
between, security measures imposed
and the attainment of operating effi-
ciency..-

(3) Confidential information., Re-
ceipts for Confidential information
shall not be required unless the origi-
nator clearly indicates that receipting
is necessary.

(e) Restraint on reproduction. Docu-
ments. or portions of documents con-
taining Top Secret information shall
not be reproduced without the consent
of the originating office and any re-
production so authorized must be ap-
propriately controlled. The authority
for reproduction shall be noted on the
copy from which the 'reproduction is

made. The office reproducing Top
Secret information shall place this in-
formation under top Secret control
and, shall maintain appropriate rec-
ords to reflect the number of copies
reproduced and shall observe all other
requirements concerning the control
of the distribution of such copies. The
reproduction of Secret Information
shall be placed under the same control
as the parent document. Confidential
documents may be reproduced without
permission of the originating official,
office or department. However, all
classified information shall be repro-
duced sparingly and any stated prohi-
bition against reproduction shall be
strictly adhered to. The number of
copies of documents containing classi.
fied information shall be kept to the
absolute minimum required to meet
operational needs in order to decrease
the risk of compromise, administrative
burden and to reduce storage costs.

§ 2.24 Storage.
Classified Information shall be

stored only In facilities or under condi-
tions adequate to prevent unauthor-
ized persons from gaining access to it
(4-103).

(a) Top Secret. Top Secret informa-
tion shall be stored in a GSA-ap-
proved, safe-type, steel file cabinet
having a built-in, three-position,
changeable dial-type combination lock
or within an approved vault, or vault-
type room, or in other storage facility
that meets the standards for Top
Secret established under the provi-
sions of § 2.24(c). In addition, the des-
ignated security officer of each bureau
or the Office of. the Secretary shall
prescribe such additional supplemen-
tary controls as are deemed appropri-
ate to restrict unauthorized access to
areas where such information Is stored
(4-103).

(b) Secret and Confidential. Secret
and Confidential Information shall bq
stored in a manner and under the con-
ditions prescribed for Top Secret in.
formation, or in a container or vault
that meets the standards for Secret or
Confidential, established pursuant to
the provisions of § 2.24 (c) and (d) (4-
103).

(c) Standards 'for security equip-
ment. The Directive requires the Gen-
eralServices Administration, In coordi-
nation with the Department, to estab-
lish and publish uniform standards,
specifications, and supply schedules
for containers, vaults, alarm systems,
and associated security devices suit-
able for the storage and protection of
all categories of classified Information.
The Department may, however, estab-
lish 'more stringent standards for Its
own use. Whenever new security
equipment is procured, It shall be In
conformance with the standards and
specifications referred to above and
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shall, to the maximum extent practi-
cable, be of the type designated on the
Federal Supply Schedule, General
Services Administration (4-103).

(d) Exception to standards for secu-
rity equipment-(1) Secret and Confi-
dential information may also be stored
in a steel filing cabinet having a built-
in, three-position, dial-type, change-
able combination lock, or a steel filing
cabinet equipped with a steel lock bar,
provided it is secured by a three-posi-
tion, changeable, combination padlock
approved by GSA for the purpose. The
storage of Secret information in the
steel filing cabinets described above re-
quires the use of such supplementary
controls as the designated security of-
ficer of each bureau or the Office of
the Secretary deems necessary to
achieve the degree of protection war-
ranted by the sensitivity of the infor-
mation involved (4-103).

(2) For protection of bulky Secret
and Confidential material (for exam-
ple, weaponry containing classified
components) in magazines, strong
rooms, or closed areas, access openings
may be secured.by changeable combi-
nation or key-operated, high-security
padlockslapproved by GSA. When key-
operated padlbcks are used, keys shall
be controlled in accordance with
§ 2.24(f) (4-103).

(e) Combinations-() Equipment in
service. Combinations to dial-type
locks shall be changed only by persons
having appropriate security clearance,
and shall be changed whenever such
equipment is placed in use, whenever a
person knowing the combination no
longer requires access to the combina-
tion, whenever a combination has been
subjected to possible compromise,
whenever the equipment is taken out
of service, and at least once every
year. Knowledge of combinations pro-
tecting classified information shall be
limited to the minimum number of
persons necessaky for operating pur-
poses. Records of combinations shall
be classified no lower than the highest
level of classified information to be
stored in the security equipment con-
cerned (4-103).

(2) Safe combination records. Combi-
nations to equipment containing clas-
sified information shall be recorded on
Treasury Form. No. 4032 (Security
Container Information). Such forms
shall be completed in their entirety.
Part 1 of the Form shall be posted on
the interior of the top or locking
drawer of the safekeeping equipment
concerned. The names, addresses and
home telephone numbers of personnel
responsible for the combination and
the classified information stored
therein must be posted on Part 1 of
the Form. Part II shall be properly
completed, inserted in the envelope
(Part III) provided- and forwarded to
the designated central repository for

safe combinations. Parts II and MIr
shall show the appropriate classifica-
tion marking.

(3) Safe or cabinet security record.
Each piece of equipment used for the
storage of classified Information will
have attached conspicuously to the
outside a General Services Administra-
tion Optional Form 62 (Safe or Cabi-
net Security Record) on which an au-
thorized employee will record the time
and date each time they unlock or lock
the security equipment, followed by
their Initials. In addition, at the close
of each working day or when a secu-
rity container is locked at times other
than normal duty hours, the person
locking the security container will be
required to check It to insure that It is
locked, and will record the time and
date the security container was
checked followed by their initials. The
checking procedure statid above ap-
plies for each normil working day re-
gardless of whether or not the security
container was opened on that particu-
lar day. A security container will not
be left unattended until It has been
locked by an authorized person and
checked by a second person. Adolltion-
al safe security requirements are:

(i) Reversible "Open-Closed" signs,
available through normal supply chan-
nels, shall be used as additional re-
minders on each security container
used for the storage of classified infor-
mation.

(il) The tops of security containers
shall be kept free of all extraneous
matter.

(4) Equipment out of service. When
security equipment having a built-in
combination lock is taken out of serv-
ice, the lock shall be reset to the
standard combination 50-25-50. Com-
bination padlocks shall be reset to the
standard combination 10-20-30 (4-
103).

(5) Classified document cover Mheets
In order to .alert personnel to the fact
that a document or folder Is classified
and to protect It from unauthorized
scrutiny, covet sheets, available
through normal supply channels, will
be used to cover classified documents
when in use. Classified document
cover sheets will be removed before
classified information is filed. Classi-
fied document cover sheets will be re-
moved from classified documents prior
to transmission except when the trans-
mission is made internally within a
headquarters by courier, messenger or
by personal contact.

(6) Report of loss or compromise.
Any employee of the Department of
the Treasury who has knowledge of
the loss or possible compromise of
classified information shall immediate-
ly report the circumstances to the ap-
propriate bureau head or his designee
who shall take appropriate action
forthwith. In turn, the originating de-
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partment and any other Interested de-
4partment shall be notified about such

loss or possible compromise.
(7) Inquiry. If the loss or possible

compromise occurs In any Treasury
bureau, or the Office of the Secretary,
the *Assistant Secretary CAdministra-
tion) shall be notified. He shall then
direct an Immediate Inquiry to be con-
ducted for the purpose of taking cor-
rective measures and assessing dam-
ages. Based on the results of the n-
quiry, recommendations shall be made
to the Assistant Secretary (AdminLs-
tration) as to the appropriate adminis-
trative, disciplinary, or legal action to
be taken (4-103).

(1) Keys. The Office of the Secretary
and all respective Treasury bureaus
shall each Individually .establish ad-
ministrative procedures for the control
and accountability of keys and locks
whenever key-operated, hlgh-security
padlocks are utilized. The level of pro-
tection provided such keys shall be
equivalent to.that afforded the classi-
fled information being protected.
Under no circumstances may keys be
removed from the premises. They
shall be stored in a secure container
(4-103).

(g) Re-ponsib lities of custodian.
Persons entrusted with classified In-
formation shall be responsible for pro-
viding protection and accountability
for such information at all times and
for locking classified Information in
approved security equipment when-
ever It Is not In use or under the direct
supervision of authorized persons.
Custodians shall follow procedures
that insure unauthorized persons do
not gain access to classified informa-
tion (4-103).

(h) Inspection& Individuals charged
with the custody of classified informa-
tion shall conduct the necessary In-
spections within their areas to insure
adherence to procedural safeguards
prescribed to protect classified infor-
mation. Security officers shall insure
that periodic Inspections are made to
determne, whether procedural safe-
guards prescribed by these regulations
are in effect at all times (4-103).

§225 Transmittal.
(a) Genera/. Classified Information

shall be transmitted between Treasury
bureaus and buildings and outside the
Department only in accordance with
the requirements of these regulations.
Classified information shall be en-
closed In opaque inner and outer
covers before transmitting. The inner
cover shall be a sealed wrapper or en-
velope plainly marked with the as-
signed classification and addresses of
both sender and addressee. The outer
cover shall be sealed and addressed
with no Identification of the classifica--
tion of Its contents. A receipt shall be
attached to or enclosed In the Inner
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cover. Confidential information shall cleared may be designated as escorts
require a receipt only if the sender- (4-103).
deems it necessary. The receipt shall (d) Transmittal of Confidential in-
identify the sender, addressee, and the formation. Confidential information
document, but shall contain no classi- shall be transmitted within and be-
fled information. The receipt shall be tween the 50 States, the District of Co-
immediately signed by the recipient lumbia, the Commonwealth of Puerto
and returned to the sender. Within Rico, and U.S. territories or posses-
the Main Treasury Building and sions by one of the means established
within each separate bureau building, for higher classifications, or by U.S.
such information may be transmitted Postal Service certified, first class, or
between offices -by direct contact of express mail service. Outside these
the officials concerned in a single areas, Confidential information shall
sealed opaque envelope with no secu- be transmitted only as is authorized
rity classification category being for higher classifications (4-103).
shown on the outside of the envelope. (e) Transmission by personnel in
Classified information shall never be travel status. For personnel in travel
delivered to unoccupied rooms or of- status, see Treasury Directive TD 71-
fices (4-103). 10.A.

(b) Transmittal of Top Secret. The
transmittal of Top Secret information § 2.26 Telecommunications transmissions.
shall be by specifically designated per- Classified information shall not be
sonnel, -by State Department diplo- communicated by telecommunications
matic pouch, by a messenger-courier transmission, except as may be au-
system specially created for that pur- thorized by these regulations with re-
pose, or over authorized. secure com- spect to the transmission of classified
munications circuits (4-103). information over authorized secure

(c) Transmittal of Secret The trans- communications circuits or systems.
mittal of Secret information shall be
effected in the following manner: § 2.27 Destruction.

(1) The 50 States, District of Colum- (a) Methods of destruction. When In-
bia, and Puerto Rico. Secret informa- formation classified under the author-
tion may be transmitted within and
between the 50 States, District of Co- ity of the Order is. to be destroyed, de-
lumbia, and Puerto Rico by one of the struction shall be by burning, mulch-
means authorized for Top Secret in- ing, or shredding in the presence of an
formation, by the U.S. Postal Service individual or individuals specifically
registered mail, or by protective serv- designated by the appropriate bureau
.ice" provided by U.S. air or surface head.
commercial carriers under such condi- (b) Approval of use of mulching and
tions as may be prescribed by the Sec- shredding machines. Prior to. a bureau
retary (4-103). obtaining a mulching or shredding ma-

(2) Canadian Government Installa- chine, the Office of Administrative
tions. Secret information may be Programs; Assistant Diector (Physical
transmitted to and between the Security) shall approve -the use of
United States Government and Cana- such a machine.
dian Government installations in the (c) Destruction by burning. Any clas-
50 States, the District of Columbia, sified information to be destroyed by
and Canada by United States and Ca- burning shall be torn and placed in
nadian registered mail with registered containers designated as burnbags and
mail receipt (4-103). shall be clearly and distinctly labeled

(3) Other areas. Secret information. "Burn." Burnbags awaiting destruc-
may be transmitted from, to, or within tion shall be protected by security
areas other than those specified in (1) safeguards commensurate with the
and (2) above by one of the means es- classification or control designation of
tablished for Top Secret information, the information involved.
or by U.S. registered mail through (d) Records of destruction. Each
Army, Navy, or Air Force Postal Serv- bureau head shall insure that appro-
ice Facilities provided that the infor- priate accountability records are main-
mation does not at any time pass out tained for his bureau to reflect the de-
of U.S. citizen control and -does -not struction of classified national security
pass through a foreign postal system, information.
Transmittal outside such areas may (e) Destruction of nonrecord infor-
also be accomplished under escort of mation. Nonrecord classified informa-
appropriately cleared personnel tion such as extra copies and dupli-
aboard U.S. Government and U.S. cates,, including shorthand notes, pre-
Government contract vehicles or air- -liminary drafts, used carbon paper and
craft, ships of the United States.Navy, other material of similar temporary
civil service manned U.S. Naval ships, nature, shall also be destroyed, by
and ships of U.S. Registry. Operators burning, mulching, or shredding as
of vehicles, captains or masters of yes- soon as it has served Its purpose, but
sels, and pilots of aircraft who are U.S. no records of such destruction need be,
citizens and who are appropriately maintained. -4

Subpart E-Implementation and
Review

§ 2.28 Departmental Committee on Nn-
tional Security.

There is. hereby established a De-
partmental Committee on National Se-
curity Information whose membership
shall be comprised of the Assistant
Secretary (Administration) who shall
serve as chairman and such other offi.
cials as shall be designated by a Treas-
ury Department Order. The functions
of the Committee include:

(a) The review of all appeals under
these regulations-from decisions not to
declassify documents, except with re-
spect to documents over which the
Secretary has extended their classifi-
cation to more than 20 years;

(b) The review of suggestions and
complaints regarding the administra-
tion of these regulations;

(c) The responsibility for establish-
Ing the Department's policies with re-
spect to the enforcement of the Order,
the Directive and these regulations.

§ 2.29 Departmental Administration.
(a) The Assistant Secretary '(Admin-

istration) shall enforce the Order, the
Directive and these regulations, and
establish, coordinate and maintain
active training, orientation and Inspec-
tion programs for employees con-
cerned with classified information.

Cb) The Assistant Secretary (Admin-
istration) shall establish and maintain
a Data Index System control filq for
all national security information origi-
nally classified within the Depart-
ment.

§ 2.30 Bureau administration.
Each bureau head and the Office of

the Secretary shall designate a secu-
rity officer and an official to coordi.
nate and supervise the activities appli-
cable to that bureau to maintain the
programs of training, orientation, and
inspection established by the Office of
Administrative Programs, Assistant
Director (Physical Security) and to
carry out related activities of the
Order.

§ 2.31 Briefing of employees.
All new employees concerned with

classified'Anformation shall be afford-
ed a security briefing regarding the
Order, the Directive and these regula-
tions. Employees concerned with clas-
sified information pertaining to intelli-
gence sources, methods, operations, or
plans shall be required to read and
sign a Security Agreement. All new
employees afforded a security briefing
shall be provided with copies of appli-
cable laws and pertinent security regu-
lations setting forth the procedures
for the protection and disclosure of
classified information. All employees
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concerned with classified information
shall receive periodic reorientation
briefings during their employment
which are designed to impress upon
them their responsibility for exercis-
ing care and vigilance in complying
with the provisions of the Order, the
Directive and implementing regula-
tions.

§ 2.32 Debriefing of employees.
Any person -possessing a security

clearance, at any level of employment
and without exception, when termi-
nating employment or contemplating
temporary separation for a sixty-day
period or more, shall be debriefed con-
cerning their continued responsibility
to safeguard classified information,
and reminded that civil and criminal
penalties (including civil service and
Departmental disciplinary procedures)
are applicable to the violation of these
regulations.

§ 2.33 Applicability.
(a) Any individual, at any level of

employment, determined to have been
responsible for any unauthorized re-
lease or disclosure of national security
information shall be notified that his/
her action is in violation of the Order,
the implementing Information Secu-
rity Oversight Office Directive, or
these regulations. In addition, he/she
shall be subject to prompt and strin-
gent action including, as appropriate
in the particular case, a warning
notice, formal reprimand, suspension
without pay, or dismissal, in accord-
ance with applicable personnel rules,
regulations and procedures. Where a
violation of criminal statutes may be
involved, any such case shall be
promptly referred to the Department
of Justice.

(b) Repeated abuse of the classifica-
tion process, either by unnecessary or
over-classification, or repeated failure,
neglect or disregard of established re-
quirements for safeguarding classified
information by any officer or employ-
ee shall be grounds for appropriate ad-
verse or -disciplinary action. Such
action may include a warning notice,
formal administrative reprimand, sus-
pension without pay, or dismissal, as
appropriate in the particular case, in
accordance with applicable personnel
rules, regulations and procedures.

§ 2.34 Disciplinary action.
After an affirmative adjudication of

a security violation and as the occa-
sion demands, reports of accountable
security violations may be placed in
the employee's official personnel
folder and security file. The security
official of the bureau or office con-
cerned shall recommend to the respec-
tive management .official or bureau
head that disciplinary action be taken
when such action is indicated. Howev-

er, should circumstances warrant, the
Department may take action under
provisions of these regulations, the
Order, any Implementing Information
Security Oversight Office Directives,
Executive Order 10450, as amended, or
any superseding applicable Executive
Order.

§ 2.35 Challenges to classification.

Holders of classified information are
encouraged to challenge classification
in cases where there is reasonable
cause to believe that Information Is
classified unnecessarily, improperly, or
for an inappropriate period of time.
Such challenges or appeals relating
thereto shall be acted on within 30
days of receipt and the challenger no-
tified of the results. When requested.
anonymity of the challenger shall be
preserved (5-404(d)).

Subpart F-General Provisions

§ 2.36 Notification.

Notification of unscheduled changes
in classification or changes In duration
of classification may be by general
rather than specificnotice (4-102).

§ 237 Posted notice.

If prompt ren-rkng of large quanti-
ties of Information would be unduly
burdensome, the custodian may attach
a change of classification notice to the
storage unit in lieu of the marking
action otherwise required. Each notice
shall indicate the change, the authori-
ty for the action, the date of the
action, and the storage units to which
it applies. Items permanently with-
drawn from such storage units shall be
marked promptly in accordance with
the marking provisions herein. Howev-
er, when Information subject to a
posted downgrading, upgrading, or de-
classification notice is withdrawn from

* one storage unit solely for transfer to
another, or a storage unit containing
such information Is transferred from
one place to another, the transfer may
be made without marking if the notice
is attached to or remains with each
shipment (4-102).

Effective date: December 1, 1978.

Dated: December 22, 1978.

W. MrcHAE BLuENTHAL.,
Secretary of the Treasury.

(FR Doc. 78-36199 Filed 12-27-78; 8:45 am]

[4910-14-M]
Title 33-Navigation and Navigable

Waters

CHAPTER I-COAST GUARD,
DEPARTMENT OF TRANSPORTATION

[CGD 77-41]

PART 1 10--ANCHORAGE
- REGULATIONS

Anchorage Grounds San Francisco
Bay, San Pablo Bay, Carquinez
Strait, Sulsun Bay, San Joaquin
River, and connecting waters, Cali-
fornia

AGENCY: Coast Guard, DOT.

ACTION: Final rule.
SUMMARY: This amendment will
change the designation of 'Anchorage
No. 8 [33 CFR 110.224(a)(6)(i)] from a
"Temporary" anchorage to a "Gener-
al" anchorage and delete the reference
to "the Explosive Anchorage 13 Buoy
EX" in Explosive Anchorage No. 13
[33 CPR 110.224(a)(10)(1)]. Restricted
use of Anchorage No. 8 is no longer de-
sired. The purpose for Explosive An-
chorage 13 Buoy EX is obsolete. These
changes to the regulations will allow
more efficient use of Anchorage No. 8
and provide safer operation in Anchor-
age No. 13.
DATES: This amendment is effective
December 28, 1978.
FOR F URTHER INFORMATION
CONTACT.

Lieutenant Commander Howard FE
Snow, Office of Marine Environment
and Systems (G-WLE/73), Room
7315, Department of Transportation,
Nassif Building, 400 Seventh Street,
S.W., Washington, D.C. 20590 (202)
426-1934.

SUPPLEMENTARY INFORMATION:
This amendment deletes reference to a
buoy which will be removed, and thus
is a purely editorial change. The other
part of this .amendment removes re-
strictions on anchoring from an an-
chorage where formerly only short
term anchoring was permitted hnd re-
designates it as a general anchorage. It
is not anticipated that any substantive
public comment would be received.
Therefore, publication as a notice is
unnecessary and contrary to the
public nterest. The regulation may be
made effective in less than 30 days
after publication in the PmRAL Rzr-
isTER (5 U.S.C. 553).
DRAFTING INFORMATION: The
principal persons involved in drafting
this proposal are Lieutenant Com-
mander H. E. Snow, Project Manager,
Office of Marine Environment and
Systems, and Lieutenant G. S. Karavi-
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tis, Project Attorney, Office of the
Chief Counsel.

DiscussioN OF REGULATIONS

This proposal will eliminate the
present restrictions of intentions and
time limit on vessels using Anchorage
No. 8 by changing the designation of
the anchorage from a "Temporary" to
a "General" anchorage: The original
rule contained these restrictions as re-
quested by the U.S. Navy Pilots oper-
ating in the area. The Commandant of
the Twelfth Naval District has indicat-
ed that the need for these restrictions
no longer exists. Designating Anchor-
age No. 8 as a general anchorage will
allow more efficient use of the anchor-
age.

It has been determined by the Bar
and Inland Pilots and Commander,
Twelfth Coast Guard District that.
Buoy EX which marks the center of
Explosive Anchorage No. 13 serves no
current useful purpose to the mariner.
and is now considered a potential
hazard to navigation for the Larkspur
Ferry on Its run up to Corte Madera
Creek. Present users of this anchorage
have adequate personnel and naviga-
tion equipment to' ensure, without the
aid of a buoy, that they are positioned
within the limits of the anchorage.
The San Francisco Vessel Traffic Serv-
ice (VTS) further assures that any
vessel using the anchorage is properly
located. Elimination of Buoy EX will
increase the safety of navigation in
this area. -

An Environmental Assessment was
completed in October 1978 which de-
termined that there would be no
impact on the quality of the human
environment.

This regulation has been reviewed
under DOT Notice 78-1 "Improving
Government Regulations" (43 FR
4582) and a :Final Evaluation has been
prepared and is available for public in-'
spection at the Project Manager and
Commander, Twelfth Coast Guard
District addresses indicated above.

In consideration of the foregoing
Part 110 of Title 33 is amended as fol-
lows:

1. By amending § 110.224(a)(6) to
read as follows:

§ 110.224 San Francisco Bay, San Pablo
Bay, Carquinez Strait, Suisun Bay, San
Joaquin River, and connecting waters,
California

(a) * * *
(6) Anchorage No. 8, General An-

chorage. (1) In San Francisco Bay
bounded by the westerly shore of the
Naval Air Station, Alameda, and the
following lines: Beginning at Oakland
Inner Harbor LIght 2 at latitude
37°47'52", longitude 122*19'54"; thence
west northwesterly to latitude
37°48'03", longitude 122°20'57.5";
thence south southwesterly to latitude
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37°47'56", longitude 122*21'22.5";
thence southwesterly to latitude
37047'26", longitude 122°21'41"; thence
south southeasterly to latitude
37*47'00", longitude 122*21'30"; then
southeasterly to the Alameda Naval
Air Station Channel Lighted Bell
Buoy 1 at latitude 37°46'38", longitude
122*20'24"; thence easterly' to latitude
37°46'37", longitude 122°19'56"; thence
northerly to the shore of the Naval
Air Station, Alameda, at latitude
37*46'57", longitude 122019'52.5 ''.

(ii)(a) No vessel anchored in this an-
chorage may project into the San
Francisco Bay South Channel.

* *

2. By amending § 110.224(a)(10) to
read as follows:

§ 110.224 San Francisco Bay, San Pablo
,Bay, Carquinez Strait, Suisun Bay, San
Joaquin River, and connecting waters,
California.

(a) * * *
(10) Anchorage No. 13, Explosives

Anchorage (Temporary General).
(i) In San'Francisco Bay east of the

Tiburon Peninsula a circular area
having a radius of 333 yards centered
at latitude 37055'26", longitude
122°27'27".

(See. 7, 38 Stat. 1053, as amended, (33 U.S.C.
471); Sec. 6(g)(1), 80 Stat. 940, (49 U.S.C.
1655(g)(1)); 49 CFR 1.46 (c)(1)).

Dated: December 1, 1978.

J. B. HAYES,
Admira,

U.S. Coast Guard Commandant.
[FR Doe. 78-36134 Filed 12-27-78; 8:45 am]

[4910-14-M]

ECGD 77-2171

PART 162-INLAND WATERWAYS
NAVIGATION REGULATIONS

Editorial Corrections
AGENCY: Coast Guard, DOT.
ACTION: Final rule.
SUMMARY: These amendments
update the Inland Waterways Naviga-
tion Regulations by eliminating the
regulations for the Coast Guarid Sea-
plane Operating Area in Biscayne Bay,
Florida, since this area is no longer
used; and by correcting the identity of
the Captain of the Port having juris-
diction in Tongass Narrows, Alaska,
since this was incorrectly listed in the
original publication of the regulations.
EFFECTIVE DATE: December 28,
1978.

FOIR FURTHER INFORMATION
CONTACT:

Lieutenant (Junior Grade) George
W. Molessa, Jr., Office of Marine En.
vironment and Systems (G-WVLE-4/
73), Room 7315, Department of
Transportation, Nassif Building, 400
Seventh Street, S.W., Washington,
D.C. 20590 (202) 426-4958.

SUPPLEMENTARY INFORMATION:
Since the amendments In this docu-
m6nt are simply editorial or adminis-
trative, the Coast Guard finds for
good cause under 5 U.S.C. 553 (b) and
(d) that notice and public procedure
are unnecessary and that these
amendments may be made effective in
less than 30 days after publication in
the FEDERAL REGISTER. These amend-
ments have been reviewed under the
Department of Transportation's "Poli-
cies and Procedures for Simplification,
Analysis and Review of Regulations"
(43 FR 9582, March 8, 1978). A final
evaluation has been prepared, and has
been included in the public docket.

DRAFTING INFORMATION

The principal persons involved in
the drafting of this document are'
Lieutenant (Junior Grade) George W.
Molessa, 'Jr., Project Manager, Office
of Marine Environment'and Systems,
and Mr. Edward J. Gill, Jr., Project
Attorney, Office of the Chief Counsel.

Accordingly, Part 162 of Title 33 of
the Code of Federal Regulations Is
amended as follows:

1, By deleting § 162.70.
2. By revising § 162.240(d) to read as

follows:

§ 162.240 Tongass Narrows, Alaska; navi-
gation.

* * *

(d).No vessel shall moor or anchor to
any structure of the United States
other than mooring piers, wharves,
aid floats without tha consent of the
Captain of the Port, Southeast Alaska,
The office of the Captain of the Port,
Southeast' Alaska, Is located in
Juneau, Alaska.

(33 U.S.C. 1231; 49 CFR 1.46(n)(4).)

Dated: December 21, 1978.

J. B. HAYES,
Admiral, U.S. Coast Guard

Commandant.
[FR Doec. 78-36135 riled 12-27-78; 8:45 am3
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[8320-01-M]
Title 38-Pensions, Bonuses and

Veterans' Relief
CHAPTER I-VETERANS

ADMINISTRATION

PART 36-LOAN GUARANTY

Loans for Conventionally Built Homes
AGENCY: Veterans Administration;
ACTION: Final regulitions.
SUMMARY: The VA (Veterans Ad-
ministration) is amending its regula-
tions applicable to the guaranteed and
direct loan programs for conventional-
ly built homes. These anendments in-
crease the loan guaranty entitlement,
clarify the eligibility requirements for
veterans who served in more than one
period of service, reflect-VA compli-
ance with the Equal Credit Opportuni-
ty' Act, and make minor editorial
changes. The amendments are for the
primary purpose of implementing the
Veterans' Housing Benefits Act of
1978.
EFFECTIVE DATE* October 1, 1978.
FOR FURTHER " INFORMATION
CONTACT

Mr. George D. Moerman, Assistant
Director for Loan Policy (264), Loan
Guaranty Service, Veterans Admin-
istration, Washington, D.C. 20420,
202-389-3042.

SUPPLEMENTARY INFORMATION:
The Veterans ' Housing Benefits Act of
1978, Pub. L. 95-476 (92 Stat. 1497) re-
vised chapter 37 of title 38, United
States Code, as it relates to both guar-
anteed and direct loans. The new law
thus requires substantial modification
of the § 36.4300 series of VA Regula-
tions which govern guaranty of loans
made for the purpose of purchasing or
improving a conventionally built
home, and the § 36.4500 series of VA
Regulations which govern direct loans
made by the VA for the same purpose.

The Administrator is now authorized
to guarantee 60 percent of the princi-
pal amount of a home loan not to
exceed $25,000. Previously, guaranty
for home loans had been limited to
$17,500. The amendments to §§ 36.4302
(a), (c), 36.4306(a), 36.4502, and
36.4503(a) implement this provision.

The Act also reduces the active duty
service requirements for veterans of
the Vietnam era. Any veteran who
served 90 days or more on active duty,
at least 1 day of which was during the
period August 5, 1964, through May 7,
1975, is eligible for loan guaranty
benefits. Previously, Vietnam era vet-
erans weie re4iuired to, serve more
than 180 days of continuous active
duty to be eligible for home loan guar-
anty benefit. Loan guaranty eligibil-
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ity requirements are stated In sections
1802, 1807, and 1818 of title 38, United
States Code, and are not restated In
the loan guaranty regulations. Howev-
er, the statutory amendment deleting
Vietnam eligibility from section 1818,
title 38, United States Code, and In-
serting it into section 1802, title 38,
United States Code, has required a
clarifying amendment to §36A303(g)
pertaining to veterans who served In
more than one period of service.

The VA Is amending § 36.4301(11) to
reflect the change in the definition of
the term "discharge or release." This
amendment was mandated by Public
Law 95-126 (38 U.S.C. 101(18)).

Section 36.4509 is amended to reflect
VA compliance with the Equal Credit
Opportunity Act (Pub. I. 93-495, 88
Stat 1521; Pub. L. 94-239, 90 Stat 251).

Minor editorial changes have been
made to 99 36A342(b) and 36.4520(b) to
revise the titles of certain posltions
and to §§ 36.4302(i), 36.4303 (g) and (j),
36.4519(a), and 36.4520(c) to reflect
the agency policy of using precise
terms to denote gender. In addition, a
minor editorial change has been made
to § 36.4303(f) to delete reference to an
obsolete procedure.

Compilance with the provisions of
§ 1:12 of this chapter which requires
publication of proposed regulations
prior to final adoption is waived in this
instance. The substantive changes Im-
plement statutory mandates. Those
changes not required by statute are
editorial rather than substantive.
Compliance with § 1.12 would serve
little purpose and would not be In the
public interest as It would delay imple-
mentation of a statute that liberalizes
benefits.

The amendments are adopted under
authority granted to the Administra-
tor by. sections 210(c) and 1803(c)(1) of
title 38, United States Code.

Approved: December 20, 1978.
By direction of the Administrator.

RurUs H. Wnsoz,
Deputy Admfnistrator.

1. In § 36.4301, paragraph (11) Is re-
vised to read as follows:

§ 36.4301 DefinItions.
• • • S •

(1) Dischuarge or relse. For pur-
poses of basic eligibility a person will
be considered discharged or released if
the veteran was issued a discharge cer-
tificate under conditions other than
dishonorable (38 U.S.C. 1802(c)). The
term "discharge or release" includes
(1) retirement from the active mili-
tary, naval, or air service, and (2) the'
satisfactory completion of the period
of active military, naval, or air service
for which a person was obligated at
the time of entry into such service in
the case of a person who, due to enlist-
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ment or reenlistment, was not awarded
a discharge or release from such
period of service at the time of such
completion thereof and who, at such
time, would otherwise have been eligi-
ble for the award of a discharge or re-
lease under conditions other than dis-
honorable. (38 U.S.C. 101(18))

2. In 136.4302, paragraphs (a), Cc)
and (i) are revised to read as follows:

§36.4302 Computation of guaranties or
Insurance credits.

(a) In respect to a loan to a veteran
made under 38 U.S.C. 1810 the guaran-
ty may not exceed sixty (60) percent
of the original principal amount or
$25,000, whichever is less. (38 U.S.C.
1803(a), 1810(c))

S • 0 0 0

(c) Subject to the provisions of para-
graph, (g) of § 36.4303, the following
formulas shall govern the ascertain-
ment of the amount of the guaranty
or Insurance entitlement which re-
mains available to an eligible veteran
after prior use of entitlement: (1) If a
veteran previously secured a nonrealty
(business) loan, the amount of non-
realty entitlement used Is doubled and
subtracted from $25,000. The sum re-
maining is the amount of available en-
titlement for use, except that entitle-
ment for mobile home loan purposes
may not exceed $17,500.

(2) If a veteran previously secured a
realty (home) loan, the amount of
realty (home) loan entitlement used is
subtracted from $25,000. The sum re-
maining Is the amount of available en-
titlement for use, except that entitle-
ment for mobile home loan purposes
may not exceed $17,500.

(3) If a veteran previously secured a
mobile home loan, the amount of enti-
tlement used for mobile home loan
purposes Is subtracted from $25,000.
The sum remainings the amount of
available entitlement for home -loan
purposes only. To determine the
amount of entitlement available for
mobile home purposes, the amount of
entitlement previously used for mobile
home purposes Is subtracted from
$17,500. The sum remaining Is the
amount of available entitlement for
use for mobile loan purposes. (38
U.S.C. 1810(c), 1819(c)(4))

• • • • •

(i) The amount of guaranty entitle-
ment, available and unused, of an eli-
gible unmarried surviving spouse
(whose eligibility does not result from
his or her own service) is determinable
in the same manner as in the case of
any veteran, and any entitlement
which the decedent (who was his or
her spouse) used shall be disregarded.
A certificate as to the eligibility of
such surviving spouse, issued by the
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Administrator, shall be a condition
precedent to the guaranty or- insur-
ance of any loan made to a surviving
spouse in such capacity. (38 U.S.C.
1801(a))

3. Section 36.4303 is-amended as fol-
lows:

(a) By deleting the words "his receiv- -
ing" and inserting "the veteran's re-
ceipt of" in paragraph (j)(4).

(b) By revising paragraphs '(f) and
(g) to read as follows:

§ 36.4303 Reporting requirements.

.(f) Evidence of a guaranty will be
issued by the Administrator by appro-
priate endorsemint on the note or,
other instrument evidencing the obli-
gation, or by a separate certificate at
the option of the lender. Notice of
credit to an insurance account will be
given to the lender. Unused certifi-
cates of eligibility issued prior to
March 1, 1946, are void. No certificate
of commitment shall be issued and no
loan shall be guaranteed or insured
unless the lender, the veteran, and the
loan are shown to be eligible; nor shall
guaranty or insurance ' evidence be
issued on any loan for the purchase or
construction of residential property,
or for the -alteration, improvement or
repair thereof, if the application of
the veteran to a lender for such loan
was made on or after September 15,
1956, unless the Administrator deter-
mines that there has been compliance
by the veteran with the certification
requirements of 38 U.S.C. 1804(c). (38
U.S.C. 1802(c), 1804(c))

(g) Subject to compliance with the,
regulations concerning guaranty or in-
surance of loans to veterans, the cer-
tificate of guaranty or the evidence of
insurance credit will be issuable within
the available entitlement of the' veter-
an on the basis of the loan stated in
the final loan report or certification of
loan disbursement. The available enti-
tlement of a veteran will be deter-
mined by* the Administrator as of the
date of receipt of an -application for
guaranty or insurance of a loan or of a
loan report. Such date of receipt shall
be the date the application or loan
report is date stamped into the Veter-
ans Administration. Eligibility derived
from the most recent period of service.

(1) Shall cancel any unused entitle-
ment derived from any earlier period
of service, and

(2) Shall be reduced by the 'amount'
by which entitlement from service
during any earlier period has been
used to obtain a direct, guaranteed, or
insured loan.

(I) On property which the veteran
owns at the time df application, or

(1i) As to which the Administrator
has incurred actual liability or loss,
unless in the event of loss or the incur-
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rence and payment of such liability by
the Adminitrator the resulting in-
debtedness of the veteran to the
United States has been paid in full.
Provided, That if the Administrator
issues or has issued a'-certificate of
commitment covering the loan de-'scribed in the alplication for guaranty
or insurance or in the loan report, the
amount and percentage of guaranty or
the amount' of the insurance credit
contemplated by the certificate of
commitment shall not be subject to re-
duction if the lqan has been or is
closed on a date which is- not later
than the expiration date of the certifi-
cate of commitment, notwithstanding
that the Administrator, in the mean-
time and prior to the issuance of the
evidence of guaranty or insurance
shall have incurred-actual liabijity or
loss on a'direct, guaranteed, or insured
loan previously obtained by the bor-
rower. For the purposes of this para-
graph, the Administrator will be
deemed to have incurred actual loss on
a guaranteed or insured loan if the Ad-
ministrator has paid a guaranty or in-
surance claim thereon and the veter-
an's resultant indebtedness to the
Government has not been paid in full,
and to have incurred actual liability
on a guaranteed or insured loan if the
Administrator is in receipt of a claim
on the guaranty or insurance or is in
receipt of a notice of default. In the
cade of a direct loan, the Administra-
tor will be deemed .to have incurred an
actual loss if the loan is in default. A
loan, the proceeds of which are to be
disbursed progressively br at intervals,
will be deemed to have been closed for
the purposes of this paragraph if the
loan has been completed in all re-
spects excepting the actual "pay-out"
of the entire loan proceeds. (38 U.S.C.
1802(a), 1810(c))

4. -In § 36.4306, the introductory por-
tion of paragraph (a) preceding sub-

.paragraph (1) is revised to read as fol-
lows:

§ 36.4306 Refinancing of mortgage or
other lien indebtedness.

(a) Except as provided in paragraph
(e) of this section any loan for the
purpose of refinancing an existing
mortgage loan or other indebtedness
secured by a lien of record on a dwell-
ing or farm residence owned and occu-
pied by an eligible veteran as the vet-
eran's home shall be submitted to the
Administiator for prior approval. A
loan for such purpose shall be eligible
for guaranty in an amount not to
exceed sixty (60) percent of the loan
amount or $25,000, whichever is less,
provided that-(38 U.S.C. 1810(c))

* * * * *

5. In § 36.4342, paragraph, (b) Is re-
vised to read as follows:

§ 36.4342 Delegation of authority.

a * a

(b) Designated positions:
Chief Benefits Director
Director, Loan Guaranty Service
Director, Medical and Regional Office

Center '
Director, VA Center
Director, Regional Office
Loan Guaranty Officer
Assistant Loan Guaranty Officer

The authority hereby delegated to
employees of the positions designated
in this paragraph may, with the ap-
proval of the Chief Benefits Director,
be redelegated.

6. Section 36.4502 is revised to read
as follows: N
§ 36.4502 Use of guaranty entitlement.

The guaranty entitlement of the vet-
eran obtaining a direct loan which Is
vlosed on or after October 1, 1978,
shall be charged with an amount
which bears the same ratio to $25,000
as the amount of the loan bears to
$33,000. The charge against the enti-
tlement of a veteian who obtained a
direct loan which was closed prior to
the aforesaid date, shall be the
amount which would have been
charged had the loan been closed sub-
sequent to such date. (38 U.S.C.
1811(d)(2)(A))

7. In § 36.4503, paragraph (a) is re-
vised to read as follows:

§ 36.4503 Amount and amortization.
(a) The original principal amount of

any loan made on or after October 1,
1978, shall not exceed an amount
which bears the same ratio to $33,000
as' the amount of the guaranty to
which the veteran Is entitled under 38
U.S.C. 1810 at the time the loan is
made bears to $25,000. This limitation
shall not preclude the making of ad-
vances, otherwise proper, subsequent
to the making of the loan pursuant to
the .provisions of §36.4511. Loans
made by the Veterans Administration
shall bear interest at the rate of V,
percent per annum. (38 U.S.C.
1811(d)(1) and (2)(A))

* $* . * *

8. Section 36.4509 is revised to read
as follows:

§ 36.4509 Joint loans.
(a) No loan will be made unless an

eligible veteran is the sole prinbipal
obligor, or such veteran and spouse or
eligible veteran co-applicant are the
principal obligors thereon, nor unless
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such veteran alone, or together with a
spouse or eligible veteran co-applicant,
acquire the entire fee simple or other
permissible estate in the realty for the
acquisition of which the loan was ob-
tained. Nothing in this section shall
preclude other parties from becoming
liable as comaker, endorser, guarantor,
or surety.

(b) Notwithstanding that an appli-
cant and spouse or other co-applicant
are both eligible veterans and will be
jointly and severally liable as borrow-
ers, the original principal amount of
the loan may not exceed the maxi-
mum permissible under § 36.4503(a). In
any event the loan may not exceed
$33,000. (38 U.S.C. 1811(d)(2)(A) and
(3))

9. In § 36.4519, paragraph (a) is re-
vised to read as follows:

§ 36.4519 Eligible purposes and reasonable
value requirements.

(a) A loan may be made only for the
purpose hereinafter set forth in this
par-agraph, and the loan may not
exceed the reasonable value of the
property as established by the Veter-
ans Administration:

(1) To purchase or construct a dwell-
ing to be owned and occupied by the'
veteran as a home;

(2) To purchase a farm on which
there is a farm residence to be occu-
pied by thie veteran as a home;

(3) To construct on land owned by
the veteran a farm residence to be oc-
cupied by the veteran as a home;

(4) To repair, alter, or improve a
farm residence or other dwelling
owned and occupied by the veteran as
his or her home;

.Proz
such
pres
cash
acco
tion,
men
any,
cost
valu

10
(c) a

Director, Regional Office
Loan Guaranty Officer
Assistant Loan Guaranty Officer
The authority hereby delegated to em-
ployees of the positions designated in
this paragraph may, with the approval
of the Chief Benefits Director, be re-
delegated.

(c) Nothing in this section shall be
construed to authorize any such em-
ployee to exercise the authority vested
in the Administrator under 38 U.S.C.
210(c) or 1815(b) or to sue or enter ap-
pearance for and on behalf of the Ad-
ministrator or confess Judgment
against the Administrator in any court
without the.Administrator's prior au-
thorization.
CFR Doc. 78-36200 Filed 12-27-78; 8:45 am]

[6560-01-M]

Title 40-Protection of the
Environment

CHAPTER I-ENVIRONMENTAL

PROTECTION AGENCY

CFRL 1010-31

PART 65-DELAYED COMPLIANCE
ORDERS

Delayed Compliance Order for the
U.S. Naval Station, Mayport, Florida

AGENCY: Environmental Protection
Agency.

ACTION: Final Rule.

SUMMARY: The Administrator of
EPA hereby issues a Delayed Compli-
ance Order (DCO) to the U.S. Naval
Station (NS). The DCO requires the
NS to bring air emissions from its clas-

Yided, The veteran certifies, in sified waste incinerator into compli-
form as the Administrator may ance with certain regulations con-

cribe, that he or she has paid in tained in the federally-approved Flor-
from his or her own resources on Ida State Implementation Plan (SIP).

unt of such purchase, construc- The U.S. Naval Station's compliance
alteration, repair, or improve- with the DCO will preclude suits

t a sum equal to the difference, if under the federal enforcement and
between the purchase price or citizen suit provisions of the Clean Air

of the property and its reasonable Act for violation(s) of the SIP regula-
e. tions covered by the DCO during the

period the DCO is in effect.
* * * * DATES: This rule takes effect on De-

In § 36.4520, paragraphs (b) and cember 28, 1978.
re revised to read as follows: FOR FURTHER INFORMATION

CONTACT:.
.v u.0 LJelegaudon of auumoniLy.

(b) Designated positions:

Chief Benefits Director
Director, Loan Guaranty Service
Director, Medical and Regional Office

Center
Director, VA Center

Mr. Wayne Aronson, Air Enforce-
ment Branch, Enforcement Division,
EPA, Region IV, 345 Courtland
Street, N.E., Atlanta, Georgia 30308,
telephone number:. 404/881-4253.

ADDRESSES: The Delayed Colnpll-
ance Order, supporting material, and
any comments received in response to
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a prior FEDERAL REGSER notice pro-
posing issuance of the DCO are availa-
ble for public inspection and copying
during normal business hours at Air
Enforcement Branch (3rd Floor), EPA,
Region IV, 345 Courtland Street, N.E.,
Atlanta, Georgia 30308.
SUPPLEIMNTARY INFORMATION:
On August 10, 1978, the Regional Ad-
ministrator of EPA's Region IV Office
published in the FmaRAL REGS :R, (43
FR 35506) a notice setting out the
provisions of a proposed Delayed Com-
pliance Order for the U.S. Naval Sta-
tion. The notice asked for public com-
ments and offered the opportunity to
request a public hearing on the pro-
posed DCO. No comments or requests
for a public hearing were received
during the 30-day period provided in
the informal proposed rulemaking pro-
cedure.

Therefore, a Delayed Compliance
Order effective this date is issued to
the U.S. Naval Station by the Admin-
istrator of EPA pursuant to the au-
thority of Section 113(d)(1) of the
Clean Air Act, 42 U.S.C. 7413(d)(1).
The DCO places the NS on a schedule
to bring ltstlassifled material inciner-
ator located in Mayport, Florida, into
compliance as expeditiously as practi-
cable with Chapter 17-2.04(6)Ca)2a, Air
Pollution Rules for the State of Flor-
Ida, a part of the federally-approved
Florida State Implementation Plan-
The DCO also impoies interim re-
quirements which meet Sections
113(d)(1)(C) and 113(d)(7) of the Act,
and emission monitoring and reporting
requirements. If the conditions of the
DCO are met, it will permit the US.
Naval Station's classified waste incin-
erator to delay compliance with the
SIP regulations covered by the DCO
until July 1, 1979. The NS is unable to
immediately comply with these regula-
tions.

EPA has determined that the Order
shall be effective upon publication of
this notice because of the need to im-
mediately place the U.S. Naval Station
on a schedule for compliance with the
applicable requirement(s) of the Flor-
ida State Implementation Plan.
(42 U.S.C. 7413(d), 7601)

Dated: December 14, 1978.
DouGLAS M. CosrL,

Administrator.
In consideration of the foregoing,

Chapter 1 of Title 40 of the Code of
Federal Regulations is amended as fol-
lows:

PART 65-DELAYED COMPLIANCE
ORDERS

1. By adding an entry to the table in
§ 65.140 to read as follows:

§ 65.140 Federal Delayed Compliance
Orders issued under Section 113(d)(1),
(3), and (4) of the Act.
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[6560-01-M]

LFRL 1023-5]

PART 65-DELAYED COMPLIANCE
ORDERS

Delayed Compliance Order for Gold
Bond Building Products, Newark,
Ohio

AGENCY: Environmental Protection
Agency.

ACTION. Final rule.
SUMMARY: By this- rule, the Admin-
istrator of U.S. EPA approves a De-
layed Compliance Order to Gold Bond
Building Products. The Order requires
the company to bring air emissions
from its tectum manufacturing process
at Newark, Ohio, into compliance with
certain regulations contained in the
federally-approved Ohio State Imple-
mentation- Plan (SIP). Gold Bond
Building Products' compliance with
the Order will preclude suits under
the Federal enforcement and citizen
suit provisions of the Clean Air Act
(Act) for violation of the SIP regula-
tions covered by the Order.
DATE: This rule takes effect on De-
cember 28, 1978.
FOR FURTHER INFORMATION
CONTACT:

Anne Swofford, .Attorney, United
States Environmental Protection
Agency, Region V, Enforcement Di-
vision, 230 -South Dearborn Street,
Chicago, Illinois 60604, Telephone
(312) 353-2082.

SUPPLEMENTARY INFORMATION:
On August 18, 1078, the Acting Re-
gional Administrator of U.S: EPA's
Region V Office published in the FED-
ERAL REGISTER-(43 FR 36651) a notice

setting out the provisions of a pro-
posed State Delayed Compliance
Order for Gold Bond Building Prod-
ucts. The notice asked for public com-
ments and offered the opportunity to
request a public hearing on the pro-
posed Order. No public comments and
no request for a public hearing were
received in response to the notice.

Therefore, a Delayed Compliance
Order effective this date is approved
to Gold Bond Building Products by
the Administrator of U.S. EPA pursu-
ant to the authority of Section
113(d)(2) of the Clean Air Act, 42
U.S.C. 7413(d)(2). The Order places
Gold Bond Building Products on a
schedule to bring its tectum manufac-
turing process at Newark, Ohio, Ifito
compliance as expeditiously as practi-
cable with Regulation OAC 3745-17-07
and OAC 3745-17-11, part of the fed-
erally-approved Ohio State Implemen-
tation Plan. Gold. Bond Building Prod-
ucts is unable to immediately comply
with these regulations. The Order also
imposes interim requirements which
neet "Sections 113(d)(1)(C) and
113(d)(7) of the -Act,, and emission
monitoring and reporting require-
ments. If the conditions of the Order
are met, -it will permit Gold Bond
Building Products to delay compliance
with the SIP regulations covered by
the Order until June 30, 1978.

Compliance, with the Order by Gold
Bond Building Products will preclude
Federal enforcement action under Sec-
tion 113 of the Act for violation of the
SIP regulations covered'by the Order.
Citizen suits under Section 304 of the
Act to enforce against the source are_
similarly precluded. Enforcement may
be initiated, however, for violations of
the terms of the Order, and for viola-
tions of the regulations covered by the

Order which occurred before the
Order was issued by U.S. EPAor after
the Order Is terminated. If the Admin-
istrator determines that Gold Bond
Building Products Is in violation of a
requirement contained in the Order,
one or more of the actions required by
Section 113(d)(9) of the Act will be ini-
tiated. Publication of this notice of
final rulemaking constitutes final
Agency action for the purpose of Judi-
cial review under Section 307(b) of the
Act.

U.S. EPA has determined that the
Order shall be effective upon publica-
tion of this notice because of the need
to. Immediately place Gold Bond
Building Products on a schedule for
compliance with the Ohio State Imple-
mentation Plan.
(42 U.S.C. 7413(d), 7601)

Dated: December 18, 1978.
DOUGLAS M. CosT=Z,

Administrator.
In consideration of the foregoing,

Chapter I of Title 40 of the Code of
Federal Regulations Is amended as fol-
lows:

PART 65-DELAYED COMPLIANCE
ORDERS

1. By adding an entry to the table in
§ 65.401 to read as follows:

§ 65.401 U.S. EPA Approval of State De-
layed Compliance Oiders issued to
major stationary sources.

The State Orders Identified below
have been approved by the Adminis.
trator In accordance with Section
113(d)(2) of the Act and with this
Part. With regard to each Order, the
Administrator has made all the deter-
minations and findings which are nec-
essary for approval of the Order under
Section 113(d) of the Act.

Date of FR SIP regulation Final
Source Location proposal involved compliance

date

Gold Bond Building Products ................................ Newark. Aug. 18, 1978. OAC 8-30-78
Ohio. 3745-17-07;

OAC
3745-17-11.

" FR Doc. 78-36028 Filed 12-27-78; 8:45 am]
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Date of FR SIP regulation Final
Source Location Docket No. proposal involved compliance

date

U.S. Naval Station Mayport, Fla..... DCO-78-2 ......... Aug. 10, 1978 Chapter 7/1/79
(classified waste (43 FR 17-2.04(6)(a)2a.
incinerator). 35506).

[FR Doc. 78-36027 Filed 12-27-78; 8:45 am]
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[6560-01-M]

EFRL1023-3]

PART 65-DELAYED COMPLIANCE
ORDERS

Delayed Compliance Order for De-
fense Logistics Agency, Defense
Construction Supply Center

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: By this rule, the Admin-
istrator of U.S. EPA issues a Delayed
Compliance Order to Defense Logistics
Agency, Defense Construction Supply
Center (Defense Logistics Agency).
The Order requires the facility to
bring air emissions from three boilers
at Columbus, Ohio, into compliance
with certain regulations contained in
the federally approved Ohio State Im-
plementation Plan (SIP). The Defense
Logistics Agency's compliance with
the Order will preclude suits under
the Federal enforcement and citizen
suit provisions of the Clean Air Act for
violation of the SIP regulations cov-
ered in the Order.

DATES: This rule takes effect on De-
cember 28, 1978.

FOR FURTHER INFORMATION
CONTACT'

Louise C. Gross, Attorney, United
States Environmental Protection
Agency, Region V, Enforcement Di-
vision, 230 South Dearborn Street,
Chicago, Illinois 60604, Telephone
(312) 353-2082.

SUPPLEMENTARY INFORMATION:
On September 8, 1978, the Acting Re-
gional Administrator of U.S. EPA's
Region V Office published In the Fin-
ERAL REcisTER (42 FR 4004) a notice
setting out the provisions of a pro-
posed Federal Delayed Compliance
Order for the Defense Logistics
Agency.

The notice asked for public com-
ments and offered the opportunity to
request a public hearing on the pro-
posed Order. No public comments or
request for a public hearing were re-
ceived in response to the proposed
notice.

Therefore, a Delayed Compliance
Order effective this date is issued to
the Defense Logistics Agency by the
Administrator of U.S. EPA pursuant
to the authority of Section 113(d)(1)
of the Clean Air Act, 42 U.S.C.
7413(d)(1). The Order places the De-
fense Logistics Agency on a schedule
to bring its three boilers at Columbus,
Ohio, into compliance as, expeditiously
as practicable with Regulation AP-3-
11, a part of the federally approved
Ohio State Implementation Plan. The
Defense Logistics Agency is unable to
immediately comply with this regula-
tion. The Order also Imposes interim
requirements which meet Sections
113(d)(1)(C) and 113(d)(7) of the Act,
and emission monitoring and reporting.
requirements. If the conditions of the
Order are met, it will permit the De-
fense Logistics Agency to delay com-
pliance with the SIP regulation cov-
ered by the Order until March 31,
1979.

Compliance with the Order by the
Defense Logistics Agency will preclude
Federal enforcement action under Sec-
tion 113 of the Act for violations of

the SIP regulations covered by the
Order. Citizen suits under Section 304
of the Act to enforce against the
source are similarly precluded. En-
forcement may be initiated, however,
for violations of the terms of the
Order, and for violations of the regula-
tion covered by the Order which oc-
curred before the Order was issued by
U.S. EPA or after the Order is termi-
nated. If the Administrator deter-
mines that the Defense Logistics
Agency Is in violation of a requirement
contained In the Order, one or more of
the actions required by Section
113(d)(9) of the Act will be initiated.
Publication of this notice of final rule-
making constitutes final Agency
action for the purposes of judicial
review under Section 307(b) of the
Act. U.S. EPA has determined that the
Order shall be effective upon publica-
tion of this notice because of the need
to immediately place the Defense Lo-
gistics Agency on a schedule for com-
pliance with the Ohio State Imple-
mentation Plan.

(42 U.S.C. 7413(d) 7601)
Dated: December 19, 1978.

DouGLAs BE CosTLr,
Administrator.

In consideration of the foregoing,
Chapter I of Title 40 of the Code of
Federal Regulations is amended as fol-
lows:

PART 65-DELAYED COMPLIANCE
ORDERS

1. By adding an entry to the table in
Section 65.400 to read as follows:

§ 65.400 Federal Delayed Compliance
Orders issued under Section 113(d) (1),
(3), and (4) of the Act.

Date of FR SIP regulatlon Final
Source Location Order No. proposal Involved compliance

.date

Defense Logistics Columbus. Ohlo. EPA-,-79-A-7_ SepL 8.1978- AP-3-11. Mar. 31.1979
Agency;, Defense
Construction Supply"
Center.

[6560-O1-M] -

[FRL 1023-4]

PART 65-DELAYED COMPLIANCE
- ORDERS

Delayed Compliance Order for WSC
Corporation, Chicago, Illinois

AGENCY: Environmental Protection
Agency.

ACTION Final rule.

SUMMARY: By this rule, the Admin-
istrator of U.S. EPA issues a Delayed
Compliance Order to WSC Corpora-
tion. The Order requires the Company
to bring air emissions from its coke
ovens and basic oxygen process shop
at Chicago, Illinois, into compliance
with certain regulations contained In
the federally approved Illinois State

[FR Doc. 78-36029 Filed 12-27-78; 8:45 am]

Implementation Plan (SIP). WSC Cor-
poration's compliance with the Order
will preclude suits under the Federal
enforcement and citizen suit provi.
sions of the Clean Air Act (the Act)
for violations of the SIP regulations
covered in the Order.

DATES: This rule takes effect on De-
cember 28, 1979.
FOR FURTHER INFORMATION
CONTACT.

Peter Kelly, Attorney, United States
Environmental Protection Agency,
230 South Dearborn Street, Chicago,
Illinois 60604, Telephone (312) 353-
2082.

SUPPLEMENTARY INFORMATION:
On May 30, 1978, the Acting Regional
Administrator of U.S. EPA's Region V
Office published in the FERAL REcis-

TER (43 FR 23004) a notice setting out
the provisions of a proposed Federal
Delayed Compliance Order for WSC
Corporation. The notice asked for
public comments and offered the op-
portunity to request a public hearing
on the proposed Order. No public com-
ments and no request for a public
hearing were received in response to
the notice.

Therefore, a Delayed Compliance
Order effective this date is issued to
WSC Corporation by the Administra-
tor, of U.S. EPA pursuant to the au-
thority of Section 113(d)(2) of the
Clean Air Act, 42 U.S.C. 7413(d)(2).
The Order places WSC Corporation on
a schedule to bring its coke ovens and
basic oxygen .process. shop at Chicago,
Illinois, into compliance as expedi-
tiously as practicable with Regula-
tions 203(d)(6)(B)(i)(bb) and
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203(d)(6XB)(iv)(aa), part of the fede
ally approved Illinois State Implemei
tation Plan. WSC Corporation
unable to immediately comply wit
these regulations. The Order also ir
poses interim requirements whic
meet Sections 113(d)(1)(C) ari
113(d)(7) of the Act, and emissic
monitoring and reporting requir
ments. If the conditions of the Ordi
are met, it will permit WSC Corpor
tion to delay compliance with the SI
regulations covered by the Order unt
July 1, 1979.

Compliance with the Order by WS
Corporation will preclude Federal ei
forcement action under Section 113 (
the Act for violations of the SIP regi
lations covered by the Order. Citize
suits under Section 304 of the Act I
enforce against the source are simila
ly precluded. Enforcement may be in
tiated, however, for violations of tl
terms of the Order, and for violatior
of the regulations covered by tlh
Order which occurred before th
Order was issued by U.S. EPA or aft(
the Order is terminated. If theAdmhi
Istrator determines that WSC Corpi
ration Is in violation of a requiremer
contained in the Order, one or more c
the actions required by Sectio
113(d)(9) of the Act will be initiate
Publication of this notice of final rub
making constitutes final Agenc
action for the purposes of judicii
review under Section 307(b) of tb
Act.

U.S. EPA has determined that tb
Order shall be effective upon publici
tion of this noittceJecause of the nee
to immediately place WSC Corpora
tion on a schedule for compliance wit
the Illinois State Implementatio
Plan.

(Authority: 42 U.S.C. 7413(d), 7601)

Dated: December 19, 1978.

DoUGLAs M. CosTrL,
Administrator.

In, consideration of the foregoinj
Chapter I of Title 40 of the Code c
Federal Regulations is amended as fo
lows:

PART 65-DELAYED COMPLIANCE
ORDERS

1. By amending Section 65.180 t
read as follows:

Section 65.180 Federal Delayed Compl
ance Orders issued under Sectio
113(d)(1), (3), and (4) of the Act.

RULES AND REGULATIONS

r- [6560-01-M]
n-

is [FAL 1016-51;h
a- PART 65-DELAYED COMPLIANCE

Ld ORDERS
)n

e- Approval of a Delayed Compliance
e Order Issued by the State of Idaho
E-
p Department of Health and Welfare,
i to U & I Sugar, Inc.

C AGENCY: Environmental Protection
I- Agency.of
.I- ACTION: Final rule.
o SUMMARY: The Administrator of

EPA hereby approves a Delayed Com-
_i- piance Order issued by the State of

Le Idaho Department of Health and Wel-.
Is fare to U & I Sugar, Inc. The Order
Le requires the company to bring air
te emissions from its sugar refinery at"
er Idaho Falls, Idaho into compliance.
n- with certain regulations contained in
3- the federally-approved Idaho State
it Implementation Plan (SIP). Because
f of the Administrator's approval, U & I
n Sugar, Inc.'s compliance with the
d. Order will preclude suits under the
e federal enforcement and citizen suit
y provisions of the Clean Air Act for vio-
a lations of the SIP regulations covered
.e by the Order during the period the

Order is in effect..e

I- DATES: This rule takes effect on De-
d cember 28, 1978.

h FOR FURTHER INFORMATION
n CONTACT:

Mr. John E. Pfander, Environmental
/ Protection Agency, Idaho Oper-

ations Office, 422 West Washington
Street, -Boise, Idaho 83702, Tele-
phone: (208) 384-1450.

ADDRESSES: A copy of the Delayed
, Compliance Order, any supporting ma-
,f terial, and any comments received in
1- response to a prior FEDERAL REGISTER

notice proposing approval of the
Order are available for public inspec-
tion and copying during normal busi-
ness hours at the Environmental Pro-

0 tection Agency, Region 10, 1200 Sixth
Avenue, Seattle, Washington 98101-
11th Floor (liB).

I- SUPPLEMENTARY INFORMATION:
n On September 29, 1978 the Regional

Administrator of EPA's Region 10-

Date of FR SIP regulation Final
Source Location Order No. proposal involved compliance

date
WSC Corporation ......... ...Chicago, Illinois. EPA-5-79-A'-1.... May 30, 1978. 203(d)(6)(B)(i)(bb) 7/1/79

" 203(d)(6X)(iv)(aa).

[FR Doc. 78-36209 Piled 12-27-78; 8:45 am]

Office published in the FEDERAL REGIS-
TER, 40 CFR 44868, a notice proposing
approval of a delayed compliance
order issued by the State of Idaho De-
partment of Health and Welfare to U
& I Sugar, Inc. The notice asked for
public comments by Octoler 30, 1978
on EPA's proposed approval of the
Order. No comments were received In
response to the proposed notice.-

Therefore, the delayed compliance
order issued to U & I Sugar, Inc. Is ap-
proved by the Administrator of EPA
pursuant to the authority of Section
113(d)(2) of the Clean Air Act, 42
U.S.C. 7413(d)(2). The Order places U
& I Sugar, Inc. on a schedule to bring
its sugar refinery at Idaho Falls, Idaho
into compliance as expeditiously as
practicable with Regulations E, G, H
and I of the Rules and Regulations for
Control of Air Pollution in Idaho, a
part of the federally-approved Idaho
State Implementation Plan. The
Order also imposes interim require-
ments which meet Section 113(d)(1)(C)
and 113(d)(7) of the Act, and emission
monitoring and reporting require-
ments. If the conditions of the Order
are met, it will permit U & I Sugar,
Inc. to delay compliance with the SIP
regulations covered by the Order until
July 1, 1979. The company is unable to
immediately comply with these regula-
tions.

Because the Order has been ap-
proved by EPA, compliance with'its
terms will preclude federal enforce-
ment action under Section 113 of the
Act for violations of the SIP regula-
tions covered by the Order during the
period the Order Is in effect. Citizen
suits under Section'304 of the Act are
similarly precluded. If the administra.
tor determines that U & I Sugar, Inc.
is in violation of a requirement con-
tained in the Order, one or more of
the actions r6quired by Section
113(d)(9) of the Act will be initiated.

EPA has determined that Its approv-
al of the Order shall be effective upon
publication of this notice because of
the need to immediately place U & I
Sugar, Inc. on a schedule which is ef-
fective under the Clean Air Act for
compliance with the applicable re-
quirements of the Idaho State Imple-
mentation Plan.

(Authority: 42 U.S.C. 7413(d), 7001)
Dated: December 21, 1978.

DoUGLAs M. Cosmn,
Administrator.

In consideration of the foregoing,
Chapter 1 of Title 40 of the Code of
Federal Regulations Is amended as fol-
lows: •
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PART 65--DELAYED" COMPLIANCE
ORDERS

1. By amending § 65.171 to read as
follows:

§65.171 EPA Approval of State delayed
compliance orders issued to major sta-
tionary sources.

a 0

§ 180.154 0,0-Dlmethyl S-[4-oxo-1,2,3-
benzotrazin-3(4H)-yl methyl]
phosphorodithloate; tolerances for
residues.

. a a * a

SIP Date of R Final
Source Location Order No. regulations proposal Compllance

Involved date

U & I Sugar, Inc. Idaho Falls. 102-...................... IDHWReM Sept.29.1978 Julyl,1979
Idaho. E.CIH&L

EF Doc. 78-36208 Filed f2-27-78; 8:45 am]

[6560-1-M]
SUBCHAPTER E-PESTICIDE PROGRAMS

[FRI 1029-8; PP 8E2111/R190]

PART 180-TOLERANCES AND EX-
EMPTIONS FROM TOLERANCES
FOR PESTICIDE CHEMICALS IN OR
ON RAW AGRICULTURAL COM-
MODITIES

O,O-Dimethyl S-[(4-oxo-1,2,3-benzo-
triazin-3(4H)-yl)methyl] phosphoro-
dithioate

AGENCY: Office of Pesticide Pro-
grams, Environmental Protection
Agency (EPA).
ACTION: Final rule.
SUMMARY: This rule establishes a
tolerance for residues of the insecti-
cide 0,O-dimethyl S-[(4-oxo-l,2,3-ben-
zotriazin-3(4H)-yl)methyll phosphoro-
dithioate on kiwi fruit. The regulation
was requested by Mobay Chemical
Cor-p. This rule establishes a maxi-
mum permissible level for residues of
the subject pesticide on kiwi fruit.

EFFECTIVE DATE: Effective on De-
cember 28, 1978.

'FOR FURTHER INFORMATION
CONTACT:

Mr. Timothy A. Gardner, Product
Manager (PM) 15, Registration Divi-
sion (TS-767), Office of Pesticide
Programs, EPA, 401 M Street, SW,
Washington, D.C. (202) 426-9425).

SUPPLEMENTARY INFORMATION:
On October 24, 1978, the EPA pub-
lished a notice of proposed rlenaking
in the FEDERAL REGISTER (43 FR'49547)
in response to a pesticide petition (PP
-8E2111) submitted to the Agency by
Mobay Chemical Corp., Chemagro Ag-
ricultural Div., P.O. Box 4913, Kansas
City, Mo. 64120. This petition pro-

posed that 40 CFR 180.154 be amend-
ed by the establishment of a tolerance
for residues of the insecticide 0,O-dl-
methyl S-[(4-oxo-l,2,3-benzotriazn-
3(4H)-yl)methylj phosphorodithioate
in or on the raw agricultural commod-
ity kiwi fruit at 10 parts per million
(ppm). No comments or requests for
referral to an advisory committee were
received in response to this notice of
proposed rulemaking.

It has been concluded, therefore,
that the proposed amendment to 40
CFR 180.154 should be adopted with-
out change, and it has been deter-
mined that this regulation will protect
the public health.

Any person adversely affected by
thii regulation may. on or before Jan-
uary 29, 1979, file written objections
with the Hearing Clerk, Environmen-
tal Protection Agency, Rm. M-3708,
401 M St., SW, Washington, D.C.
20460. Such objections should be sub-
mitted and specify the
provisions of the regulation deemed to
be objectional and the grounds for the
objections. If a hearing is requested,
the objections must state the issues
for the hearing. A hearing will be
granted if the objections are support-
ed by grounds legally sufficient to Jus-
tify the relief sought

Effective on December 28. 1978, Part
180, Subpart C. § 180.154 is amended
by adding a tolerance for residues of
the subject pesticide on kiwi fruit at
10 ppm as set forth below.

Dated: December 20, 1978.

EDWIN I,. JoHNsoN,
Deputy Assistant Administrator

forPesticide Programs.
(Sec. 408(e), Federal Food. Drug, and Cos-
metic Act (21 U.S.C. 346a(e)).)

Part 180, Subpart C, § 180.154 Is
amended by alphabetically inserting
kiwi fruit at 10 ppm in the table to
read as follows:

PartwrPemsi=e7
Commodity

KIwI ult 10

EFR Doe. 78-36026 Filed 12-27-78; 8:45 an)]

[6560-01-M]
FRI 1030-1; PP 7E1953/R1891

PART 180-TOLERANCES AND EX-
EMPTIONS FROM TOLERANCES
FOR PESTICIDSE CHEMICALS IN OR
ON RAW AGRICULTURAL COM-
MODITIES

Aldicarb

AGENCY: Office of Pesticide Pro-
grams, Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes a
tolerance for residues of the pesticide
aldicarb on coffee beans. The regula-
tion was requested by Union Carbide
Corp. This rule establishes a maxi-
mum permissible level for residues of
aldlcarb on coffee beans.

EFFECTIVE DATE: Effective on De-
cember 28, 1978.
FOR FURTHER INFORMATION
CONTACI.

Mr. Frank Sanders, Product Man-
ager (PM) 12, Registration Division
(TS-767), Office of Pesticide Pro-
grams, EPA, 401 M Street SW,
Washington, D.C., 202-426-9426.

SUPPLEMENTARY INFORMATION:
On October 16, 1978, the EPA pub-
lished a notice of proposed rulemaking
in the FEinAL RE;GsTER (43 FR 47575)
in response to a pesticide petition (PP
7E1953) submitted to the Agency by
Union Carbide Corp., 1730 Pennsylva-
nia Ave. NW., Washington, D.C. 20006.
This petition proposed that 40 CFR
180.269 be amended by the establish-
ment of a tolerance for combined resi-
dues of the Insecticide and nematocide
aldlcarb (2-methyl-2-
(methylthio)propionaldehyde 0-
(methylcarbamoyl)oxime) and its cho-
linesterase-inhlbiting metabolites 2-
methyl-l-(methylsulflnyl) propional-
dehyde O-(methylcarbamoyl)oxime
and 2-methyl-i-
(methylsulfonyl)proplonaldbhyde 0-
(methylcarbamoyl) oxime in or on the
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raw agricultural commodity coffee
.beans at 0.1 part per million (ppm). No
comments or requests for referral to
an advisory committee were received
in response to this notice of proposed
rulemaking.

It has been concluded,* therefore,
that the 'proposed amendment to 40
CFR 180.269 should be adopted with-
out change, and it has been deter-
mined that this regulation wfll protect
the public health.

Any person adversely affected by
this regulation may, on or before Jan-
uary 12, 1979, file written objections

,with the Hearing Clerk, Environmen-
tal Protection Agency, Rm. M-3708,
401 M. St. SW., Washington, D.C..
20460, Such objections should be sub-
mitted and specify the provisions of
the regulation deemed to be objection-
able and the grounds for the objec-
tions. If a hearing is requested, the ob-
jections must state the issues for the
hearing. A hearing will be granted if
the objections are supported, by
grounds legally 'sufficient to justify
the relief sought.

Effective on December 28, 1978, Part
180, Subpart C, § 180.269 is amended
hg 0nAtfno . tnlaann f'-, -Moi"n. nP

aldicarb on coffee beans
set forth below..

Dated: December 20, 1

EDwiN L. J
Deputy Assistant Adr

for Pestici
(See. 408(e), Federal Food,
metie Act (21 U.S.C. 346a(e).

Part 180, Subpart C
amended by alphabetic
coffee beans at 0.1 ppm:
read as follows:

§ 180.269 Aldlcarb; toleran

Commodity.

Coffee beans ....................

EFR Doc. 78-36025 Filed 12-

[6315-01-M]
Title 4S-PublicW

CHAPTER X-COMMUN
ADMINISTRAT

PART 1061-EMERGENCY ENERGY
CONSERVATION PROGRAM

Subpart-Fiscal Year 1979 Crisis
Intervention Program

AGENCY: Community Services Ad-
ministration.

ACTION: Final rule.

SUMMARY: The Community Services
Administration is filing a final rule on
its FY79 Crisis Intervention Program.
This rule is being issued in order to al-
locate promptly the funds provided
under CSA's FY 1979 Continuing Res-
olution to deal with winter-related
energy crises. This rule details the ini-
tial allocation of these funds and sets
forth project -application and report-
ing requirements.

DATES: This rule is effective Decem-
ber 27, 1978.

FOR FURTHER' INFORMATION
CONTACT:

Mr. David Soble, Community Serv-
ices Administration, Office of Com-
munity Action, Washington, D.C.
20506, Tel. 202-254-5280 OR 632-
6503, Teletypewriter: 202-254-6218.

SUPPLEMENTARY INFORMATION:
at 0.1 ppm as Section 222(a)(5), the "Emergency

Energy Conservation Services" pro-
978. gram describes programs and activities

for which the Director may provide fl-
rOHNSON, naficial assistance to "1... lessen the
ninistrator impact of the high cost of energy on
de Progrdms. (low income individuals hnd families,
Drug, and Cos- including the elderly-and the near
Drg apoor) and to reduce individual and

family consumption." Included are ac-
, § 180.269 is tivities related to crisis intervention,
ally inserting that is, intervention to prevent or alle-
in the table to viate hardship or danger due to a

winter energy crisis. Activities initiat-
ed under this Section of the Act are
also governed by the basic purpose of

ces for residues. Title II which is to "... stimulate a
. . better focusing of all available local,

state, private, and federal resources
Parts per upon the goal of enabling low-income

milnion families, and low-income individuals of
all ages, in rural and urban areas to

• • attain the skills, knowledge, and moti-
-vations and secure the opportunities

0.1 for them to .become fully self-suffi-
, , cient." These legislative goals, were

used by CSA as the major guideline in
27-78; 8:45 am] developing the rule which will govern

its FY79 program to address poor peo-
ple's winter-related energy emergen-
cies.

CSA is not, and was not created to
Veifare be, a- Federal agency administering

income transfer'programs. Nor is the
intent of its authorizing legislation

ITY SERVICES that any of its programs be such. The
ION program outlined in this 'rule is in

keeping with the intent and spirit of
the Econoiilc Opportunity Act of
1964, as amended. This final rule is ef-
fective immediately as a thirty day

,waiting period would be Impractical
and contrary to the public interest
since winter weather now exists and
energy-related emergencies may occur
at any time. However, CSA does wel-
come comments on this rule.'

These comments will be considered
and the rule changed if warranted.

WnAmu W. Ai.UsoN,
Acting Director.

45 CFR 1061 is amended to add the
following,

Se.
1061.52-1 Applicability.
1061.52-2 Policy.
1061.52-3 What these funds can be used

for:
1061.524 Duration of Program.
1061.52-5 Availability and distribution of

funds.
1061.52-6 Organizations eligible for fund-

ing under this program.
1061.52-7 Who can be served by this pro-

gram.
1061.52-8 Reporting requirements for all

grants made under this program.
1061.52-9 Appeal from denial of assistance.
1061.52-10 Non-Federal share requirement.
1061.52-11 Clearinghouse review proce-

dures (A-95).
1061.52-12 Limitation of project expendi-

tures.
1061.52-13 Maintenance of effort
1061.52-14 Audits.
1061.52-15 Delegation of Authority.

AUTuORTY: Sec. 602, 78 Stat. 530 (42
U.S.C. 2942).

§ 106i.52-1 Applicability.
This subpart is applicable to grants

funded under section 222(a)(5) of the
Economic Opportunity Act of 1964, as
amended, if the assistance is adminis-

'tered by the Community Services Ad-
ministration.

§ 1061.52-2 Policy.
CSA's FY79 Crisis Intervention Pro-

gram is not intended to be an income
transfer program; nor does It entitle
any person or household to a certain
amount and/or form of assistance.
Rather, the primary intent of the pro-
gram is to make available to grantees
funds which will enable them to re-
spond to winter-related energy crises
which endanger the health and surviv-
al of eligible low-income households,
and result in substantially increased
energy costs.

§ 1061.52-3 -What these, funds can be used
for.

(a) Funds made available under this
program shall be used only to assist
low-income families who experience
substantially increased energy costs
and/or face life- or health-threatening
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situations caused by winter related
energy emergencies.

b) Funds shall be used to cover such
items as blankets and warm clothing,
temporary loan of space heaters,
emergency furnace repairs, emergency
,firewood and fuel deliveries, tempo-
rary shelter, food and other support-
ive services, emergency replacement of
broken window panes, and temporary/
emergency repairs to housing other-
wise unfit for habitation.

Cc) During FY 1979, payment of -out-
standing bills of regulated utilities is
allowable only in those areas where
shutoffs are not legally prohibited and
where the applicant for assistance can
produce a, notice to disconnect. Pay-
ment of other outstanding fuel bills is
allowable only where: (1) the applicant
has less than a week's supply of fuel;
(2) the fuel cost-or usage is significant-
ly higher for the applicant; the local
administering agency certifies that it
has been unable to arrange.for further
fuel delivery without payment; and (4)
the applicant establishes an inability
to pay for the fuel
(d) Fuel and utility bills shall in-

clude, but not be limited to, those for
operating cooking stoves, furnaces,
space heaters, and wood-burning
stoves. Telephone, Cable-TV and other
non-energy bills are not eligible for
payment. Grantees and local adminis-
tering agencies shall not exclude any
energy-related or fuel expense from
coverage under this program except as
provided above.

f) Money assistance will be limited
to voucher payments and payments
made directly to suppliers of fuel or
other energy.

(g) No funds made available under
this program shall be used to reim-
burse States for assistance provided to
low-income households in response to
winter-related emergencies.
(h) The restrictions of paragraph (c),

apply only to payment of outstanding
fuel and utility bills. Where'a local ad-
nministering agency determines that an
income eligible household is experi-
encing an energy-related crisis which
is endangering life or health, assist-
ance as outlined in paragraph (b)
other than the payment of outstand-
ing fuel for utility bills, shall be allow-
able in xesponse, to the household
crisis.

§ 1061.52-4 Duration of program.
(a) Grants will be effective January

1, 1979.
(b) No grant funds may be commit-

ted by grantees to provide assistance
to certified households after May 31,
1979. Administrative funds may be
committed until June 30, 1979.
(c) All grants will have a termination

date of June 30, 1979.
(d) Grant funds which remain un-

committed by the grantee after June
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30, 1979 shall be deobligated and re-
turned by check to CSA for refund to
the U.S. Treasury.

§ 1061.52-5 Availability and distribution
of funds.

(a) Since funds for this program are
available near the beginning of the
heating season It has been possible
this year for CSA to design, and the
grantees to put In place, a program
which can stress preventive activities
in addition to those which deal with
crisis and disaster situations.

(b) Under certain circumstances,
there are areas of the country whose
normal winter weather may be severe
enough to cause a severe energy-relat-
ed winter emergency which cause
hardships for poor people. In addition
there are conditions which seriously
aggravate such hardships, such as or
precipitous increases In fuel or utility
prices. Finally there are unforeseen
winter emergencies which result In
low-income people needing immediate
attention and assistance, such as a
Federally declared winter-related dis-.
aster which leaves eligible house-holds
without access to food, fuel or utilities.

Cc) To deal with all of these situa-
tions-the foreseen and the unfore-
seen-CSA will make funds available
immediately for use at the local level
and create a Director's national con-
tingency fund to be available for dem-
onstrated need in both those areas re-
ceiving initial funding and in other
areas. Following are the procedures
for applying or distributing funds and
criteria for funding.

(d) Distrlbution.-() Allocation and
-purpose. (I) CSA will allocate on a one-
time basis for crisis intervention activi-
ties $15 million by formula to States
or areas within States having popula-
tion-weighted average (normal) annual
heating degree days of 3,000 or more.
(For listing of 'population-weighted
annual heating degree days, by State,
see Appendix B). TIhese funds are in
addition from any other CSA pro-
grams providing crisis intervention as-
sistance. -

(1i) The Governor in each of these
states will be requested to assist CSA
Regional Directors in developing a
within-state allocation plan and to rec-
ommend agencies which can provide
assistance in those areas not covered
by a Community Action Agency and
where a CAA is not able to do so. Gov-*
ernors also will be requested to waive
the thirty-day review and disapproval
period set out in Section 242 of the
Economic Opportunity Act'of 1964 as
amended. *

(i) Administrative Costs. The total
one-time grant will also include the
greater of an additional $8,000 per
grantee or an amount equal to fifteen

-percent of the crisis intervention
funds for administrative costs.
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(2) Application process. (i) Based on
the results of the within-state alloca-
tion process described above, CSA Re-
gional Directors vill review and ap-
prove Forms 314.

(i) Special Conditions will be at-
tached to all grants requiring submis-
sion, within 30 days of the obligation
date of the grant, of a CSA Form 419,
Summary of Work Programs and
Midget.

(e) Winter-related disaster relief.-()
Purpose. Funds will be available to
deal with situations which arise from
winter-related disasters creating
energy emergencies to assure that the
additional energy costs incurred by
low-income families due to the disaster
are met pending receipt of other disas-
ter resources. This is seen as short-
term, gaP-filling assistance, designed
to meet the immediate disaster-related
energy needs of the poor and the el-
derly. These funds may be used for all
activities outlined in Section 1061.52-3
including payment of utility and fuel
bills during the disaster period Vf there
is no other way of meeting the needs of
eligible households.

(2) Application process. (i) When a
Governor requests the declaration of a
winter-related disaster by the Federal
government, the appropriate CSA Re-
gional Director, on the basis of the in-
formation in that request and other
available information may request the
Director of CSA to provide funds to
assure that low-income people facing
life- and health-threatening conditions
will receive assistance for substantially
increased, energy costs. The request
shall indicate the extent of the need
the agencies which are to receive the
funds, and the views of the State.

(ii) If after consultation with the
Federal Disaster Assistance Adminis-
tration (or Its successor), the Director
determines that a winter-related disas-
ter has created conditions which will
endanger the health and/or cause
severe hardship to eligible low-income
individuals and households, CSA will
immediately inform by telegram the
Governor and the appropriate CSA
Regional Office of the amount of
funds available for the affected disas-
ter area. CSA Regional Directors will
be requested to supplement grants of
existing CSA Crisis Intervention Gran-
tees in the disaster affected area. In
states or areas of states which have
fiot previously received funds under
this program, CSA Regional Offices
will make new grants to Community
Action Agencies in the disaster affect-
ed area or, (in the case of an area not
served by a CAA, to other eligible
grantees recommended by the Gover-
nor of the State). CSA Regional Direc-
tors may authorize existing CSA gran-
tees to transfer needed funds from
other program accounts, pending re-
ceipt of grant funds. Such authority
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will be limited by CSA Regional Direc-
tors to transfer of an amount no great-
er than the amount of the anticipated
grant. If the grant is finally approved,
funds thus transferred will be reim-
bursable with grant funds.

(111) Grantees may expend up to ten
percent (10%) of their Disaster Relief
Grant funds for administrative and

.program support costs.
(f) Other winter-related energy

needs.-(l) Purpose. Realizing that
some areas or states will have needs
greater than those which can be met
with the resources available through
the crisis intervention grantS, CSA will
make available on a one-time basis ad-
ditional crisis intervention funds to
States and localities which can demofi-
strate the presence of a Winter-Relat-
ed Energy Need affecting the fuel of
dwellings of low-income families. Such
a winter-Related Energy Need will be
deemed to exist when the Governor of
a State;

(1) Has declared that a winter-relat-
ed energy emergency exists and as a
result of such declaration substantial
state funds are made available to pro-
vide energy emergency assistance to
low-income families above or on at
least an equal basis with other house-
holds; or

(2) Determines that the emergency
exists because:

(I) There is within the State a short-
age or unavailability of normal fuels
on a temporary or permanent basis to
low-income households, causing ex-
traordinary expense-because of the ne-
cessity for purchase and delivery of
fuel on an emergency basis, or substi-
tution of alternative fuels, or -

(ii) There has been within the State
or an area within the State an increase
of twenty (20%) percent or more in
the price of a major fuel or utility
service since May 1, 1978, or '

(ilI) The State or an area within the
State is experiencing excessively cold
weather that represents, any time
after January 1, 1979, a cumulative
total of 'population weighted heating
degree days for the year beginning
July 1, 1978, which is three hundred
(300) heating degree days or more
higher than the normal cumulative
total for that date and at least 600
heating degree days for the month for
which assistance is given.

(2) Limitation ongrants. CSA in-
tends that there will be no more thaii
one grant to any geographical area
under this paragraph. Once the *exist-
ence of a'Winter-Related-Energy Need
has been determined by the Director
of CSA, one-time grants will be made
in amounts calculated by CSA to best
meet that need in an equitabler
manner, taking into consideration the
existing or potential needs in other
areas. Grantees must recognize that
no additional funds for Winter-Relat-
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ed Energy 'Needs will be available to
them for the balance of the winter
season, and that theyshould plan'the
use of these resources accordingly.,
The only anticipated exception would
be in the case of funds for Winter-Re-
lated Disaster Relief under paragraph
(e), funds for-which are severely limit-
ed, and would only be made available
after a finding that a disaster has in
fact occurred.
(3) Application, process. (I) Eligible

grantees' will ask the Governor of
their State-to make a determination
that a.Winter-R--lated Energy Need
exists in their area, and to request the
Director of CSA to provide funds 'to
meet the needs. (Governors will irflti-
ate requests for areas not served by a
CAA.) The request will include a de-
scription of' the extent of the need a
description of the basis for determina-
tion that the need exists, a finding
that there is a lack of readily available
resources to meet that need, the
amount -and type of funding commit-
ted by the State for energy emergency
assistance, and identification: of areas
within *the State in which -the need
exists. The SEOO will advise the-Gov-
ernor of the accuracy of the data on
which the request is based.

(I!) The Governor of any State may,
without a request from any eligible
grantee within the State initiate a re-
quest to the Director of CSA for as-
sistance-to the entire State or any area
within the State on the. basis of a de-
termination of need as set forth in
paragraph (1), above. Such requests
shall include the elements described In
sub-paragraph (i).

(il) Upon the approval of a Gover-
nor's request by the Director of CSA,
CSA Regional Directors will be imme-
diately requested to supplement the
grants of existing CSA Crisis Interven-
tion grantees in the area covered by
the request. In the case of requests
from Governors of States which have
not previously. received funds under
this program, CSA regional offices
may make new grants to Community
Action Agencies in the affected area
(or in the case of an area not served by
a CAA, to other eligible grantees rec-
ommended by the Governor of the
State). CSA Regional Directors may
authorize existing CSA grantees to
transfer needed funds from other pro-
gram accounts, pending receipt of
grant funds. Such authority will be
limited by CSA Regional Directors to
transfer of an amount no greater than
the amourit-of the anticipated grant.
If the grant is finally approved, funds
thus transferred will be reimbursable

-with grant funds.
(iv) Grantees may expend up to ten

percent (1(%) of grant funds for ad-
ministrative and program support,
costs.Z

(g) Role of the SEO0. There may be
a number of States and territories
which will not receive funds under the
initial distribution of crisis interven-
tion funds but which may be eligible
to apply for funds under paragraphs
(e) and (f), above. Therefore, to assist
the Governor with Information and
data which will make It possible to re-
spond quickly, to emergencies or needs
which may arise, CSA is requesting
that SEOOs assist CSA Regional Di-
rectors to develop within-State alloca-
tion percentages, Identify agencies
which would serve areas not served by
a CAA; and develop base line data that
will assist in the analysis of winter-re-
lated energy needs.

§ 1061.52-6 Organizations eligible for
funding under this program.

CSA intends .these funds to be used
by Community Action Agencies to
carry out activities under this pro-
gram. The only anticipated exceptions
will be agencies Identified by CSA Re-
gions to serve non-CAA covered areas,
Migrant and Seasonal Farmworkers or
Native Americans. Grantees may enter
into delegate agency agreements with
other agencies to carry out part or all
of the work program.

§ 1061.52-7 Who can be served by this pro.
gram.

(a) Applicants for assistance who
have access to direct assistance
through other supportive service net-
works such as welfare may only re-
ceive assistance under this program
where the grantee or local administer-
ing agency has determined that such
other service networks cannot respond
in a timely and effective manner.

(b) All households assisted by this
program must meet both income and
program eligibility requirements.

(1) Income eligibility. (I) Individuals
and households whose income Is no
higher than 125% of the CSA poverty
guidelines. (See Appendix A for
income chart);

(ii) Individuals of age 60 and above,
whose income does not exceed 125% of
the CSA poverty guidelines and/or el-
derly individuals and couples (Age 60
and over) who receive Supplementary
Security Income (SSI). (See Appendix
A for income chart).

(2) Determination of Income Eligi-
bility Required of Grantees. Proof of
income eligibility is required. The
period for determining eligibility will
be not more than 12 months nor less
than the 90 day period preceding the
request for assistance. If proof of
income eligibility is unobtainable by
the local administering agency, appli-
cant may qualify for other than money
assistance in the paying of outstand-
ing bills by signing a certification of
income eligibility; but, no payment of
outstanding 'bills shall be allowable
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without proof of income. In cakes
where income eligibility is based on a
certification, grantees must make a
reasonable number of recorded spot
checks to verify income eligibility and
so advise applicants in advance by
printing such a. notice together with
reference to 18 USC 1001 on the appli-
cation.

(3) Program eligibility. If a house-
hold meets income eligibility guide-
lines, program eligibility must be es-
tablished before the household is eligi-
ble to receive assistance under this
program. That is, the household must
be experiencing an energy-related
crisis which is endangering life or
health and results in substantially in-
creased energy costs.

(i) As noted in paragraph (a), appli-
cants for a:sistance who have access to
direct assistance through other sup-
portive service networks such as wel-
fare may only receive assistance under
this program where the grantee of
local administering agency has deter-
mined that such other service net-
works cannot respond in a timely and
effective manner. As part of this de-
termination, local administering agen-
cies have an affirmative responsibility
to assure that applicants have received
the full measure of support that is due
them from the supportive networks
noted in paragraph (a) before provid-
ing assistance under this program.

(ii) There are, in effect, two levels of
program eligibility under this pro-
gram, depending on the type of assist-
ance provided. As noted in Section
1061.52-3, to be eligible for assistance
in payment of an outstanding utility
or fuel bill, the applicant must have
received a notice of shut-off, or, in the
case of non-regulated fuel have less
than a week's supply of fuel on hand.
In the latter case the local administer-
ing agency must certify that It has
been unable to arrange for further
fuel delivery without at least partial
payment of the outstanding bill. In ad-
dition, local administering agencies
must either verify the applicant's ex-
isting supplk of fuel through on-site
inspection or contact with the appli-
cant's fuel dealer, or obtain a state-
ment from the applicant as to the

.supply. In the latter case the agency
must spot-check through on-site in-'
spection a reasonable number of such
statements.

(iII) The above restrictions are not-
applicable with regard to the provision
of assistance other than the payment
of outstanding fuel and utility bills. At
the same time, if income eligible fami-
lies have ample supplies of fuel, and
are not faced with another type of
crisis such as an inoperative furnace or
broken water pipes, they are not eligi-
ble for assistance under this program
just because they have large energy
bills -outstanding. If on the other
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hand, a family has paid at great sacri-
fice a large energy bill and as a result
has insufficient money to buy needed
food or other necessities then they
would be eligible for assistance.

(4) Priorities. Priority shall be given
to persons facing life threatening situ-
ations and to elderly persons (age 60
and over) who meet all eligibility re-
quirements.

(5) Income Disregard. No payment
made under this program shall be con-
sidered income for the purpose of de-
termining eligibility for benefits or
level of benefits under an other pro-
gram of assistance, including, but not
limited to, public assistance, veterans
benefits, food stamps Supplemental
Security Income, Medicald-only, Indo-
China Relief, or The WIC Program.

§ 1061.52-8 Reporting requirements for all
grants made under this program.

(a) Financial reporting. Activities
carried out under this program shall
be reported as part of grantee's regu-
lar SF-269. Grantees shall follow
normal procedures for submission of
the SF-269, Le., one copy to the appro-
priate CSA Regional Office and one
copy to Grants Accounting Branch, Fi-
nance and Grants Management Divi-
sion, CSA Headquarters, 1200 19th
Street N.W., Washington. D.C. 20506.

(b) Project progress review reports.'
Grantees will be required to submit
Project Progress Review reports cover-
ing grant activities under this program
(CSA Form 440) to the appropriate
CSA Regional Office with a copy for-
warded to CSA Headquarters. Atten-
tion: Energy Programs. Reports will
cover activities undertaken during the
entire grant period, and will contain a
separate narrative account of any as-
sistance provided pursuant to a disas-
ter declared under Section 1061.52-5,
above. These reports will be due July
1, 1979. The following activities com-
pleted during the reporting period
shall be addressed in sectlon .A of the
submission.

(1) Total number of households
which were assisted under all of the
eligible activities of this program. This

"should be a nonduplicative count, and
of this number.

(I) Number of elderly individuals as-
sisted whose income is 125% or less;

(ii) Total number of households
whose outstanding utility/fuel bills
were paid in whole or in part, and
total dollar amount obligated for this
purpose; and of that number of house-
holds, total number whose outstand-
ing utility/fuel bills exceeded $250;

(Ili) Total number of households
which received other forms of emer-
gency energy assistance under this
program and total amount obligated
for this purpose; .
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(2) Total number of individuals re-
siding in households served as ac-
counted for In (1) above.

(3) Number of reviews of denial of
assistance requested and the results
thereoL

§ 1061.52-9 Appeal from denial of assist-
ance.

(a) Each local program operator
shall establish and make known to all
applicants procedures for review of
the denial of assistance under this pro-
gram to any household or person,
which shall include at a minimnum:

(1) Written application forms;,
(2) Notification in writing of the rea-

sons for denial of assistance, and of
the opportunity to submit additional
written information which the appli-
cant believes would warrant favorable
determination of eligibility;,

(3) Provision for review of a denial
of an application for assistance by the
program operator's executive officer,
or his/her designee, and an opportuni-
ty for provision of any additional in-
formation by the applicant; and

(4) Notice in writing of the program
operator's final decision on review.

(b) A written description of these
review procedures shall be maintained
on file by the program operator and
available for public inspection.

§ 1061.52-10 Non-Federal share require-
ment.

The non-Federal share requirements
are waived for all Crisis Intervention
activities under Program Account 80
(See CSA Instruction 6802-3a for
waiver criteria.)

§ 1061.52-11 Clearinghouse review proce-
dures (A-95),

CSA has requested and received
from the Office of Management and
Budget (OMB) a waiver of the
clearinghouse review procedures re-
quired under OMB Circular A-95.
However, grantees are requested to
submit an information copy of their
application(s) required under
§ 1061.52-to the appropriate clearing-
houses.

§ 1061.52-12 Limitation of project expend-
itures.

(a) Limitation on payments to any
eligible household. The sum of all
forms of assistance made to and/or on
behalf of any eligible household
during this program may not exceed
$250 in any fiscal year.

(b) Recovery of unobligated funds.
CSA retains the authority to recover
grant funds at any time sums remain
uncommitted to eligible households.

(c) Prohibition against transfer to
another granL Funds remaining unob-
ligated may not be transferred by the
grantee to another grant.

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978



60470

(d) Overexpenditures. If the grantee
incurs expenditures in excess of the
total amount of the approved grant,.
the amount of the overexpenditure
must be absorbed by the grantee.

(e) Procurement In accordance with
OMB Circulars A-110 and-A-102 all
proposed sole source contracts where
only one bid or proposal is received in
which the aggregate expenditure is ex-
pected to exceed $5,000 must receive
prior approval by the appropriate CSA
Regional Office.

§ 1061.52-13 Maintenance of effort.

Services provided with-funds made
available under this programshall be
in addition to and not in substitution
for services previously provided'with-
out Economic Opportunity Act assist-"
ance.

§ 1061.52-15 Delegations of authority to
Regional Directors.

This 'section provides for the imme-
diate delegation to CSA Regional DI-
rectors of authority for final approval
of grants under this program When
Section 601(c) was added to the Eco-
nomic Opportunity Act, its last sen-
tence prohibited the delegation of
final approval of, grants and contracts
to any regional official after June 15,
1975. In the Economic Opportunity
Amendments of 1978, this provision,
which had* proved to be administra-
tively burdensome, was repealed and a
requirement to promulgate rules- and
regulations for final approval of
grants and contracts was substituted.
The Community Services Administra-
tion fully intends to issue comprehen-
sive regulations on this subject in the
near future. However, in view of the
fact that activities under this program
will be undertaken to deal with winter-
related energy emergencies, maximum
efficiency In the processing of grants
is Immediately required. To achieve
this administrative efficiency, it is nec-
essary to return final grant-making
power to Regional Directors for this
program effective immediately.

APPENDnc A

COMMUNITY SERVICES ADMINISTRATION

CSA POVEarY INco.GuiDELxMs FOR ALL
STATES EXCEPT ALASKA AND HAWAII

Six of family unit Nonfarm Farm family'
family'

1 ................................... $3,925 $3,363
2 ................................... 5,200 4.438
3 .................................... . 6,475 5,513
4 .................................... 7,750 6,588
5 .................................... 9,025 -7,663
6 ................................... 10.300 8,738

1125%=For family units with more than 6 mem-
bers, adO $1,275 for each additional member in a
nonfarm family and $1,075 for each additional
member in a farm family.
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CSA POVERTY GUIDELINES FOR ALASKA

Size of famnly unit Nonfarm l'arm family'
famuy'

1 ........ $4,925 $4,225
2 ....... .... 6,513 5,563,
3 ......... 8,100 6,900
-.. .. .......... 9,687 8,238
5 ......... ...... 11,275 9,575
6 ............... .... 12,863 10,913

'125%=For family units with more than 6 mem-
bers, add $1.588 for each additional member In a
nonfarm family and $1,338 for each additional
member in a farm family.

CSA PovERTY GuiDELnEs FOR HAWAII

Size of family unit Nonfarm Farm family '
family'

1 ...................... $4,525 $3,913
2 ............................ 5,987 5,138

.7,450 6,363
4 ............... . 8,913 7,588
5 .................. 10,375 8,813
6 .............................. 11,838 10,038

,125%=For family units with more than 6 mem-.
bers; add $1,463 for each additional member in a
nonfarm family and $1,225 for each additional
member in a farm family.

APPENDIX B-Populaion-Weighted Normal
Annual Heating Degree-Days by State

Region 1 (Boston):
Connecticut ......... . ......... .. .... ...... 6,130
Maine ....................... ......... 8.002
Massachusetts .............................. 6,232
New Hampshre............................... 7,535
Rhode Island ................... .......... 5,924
Vermont ............................... 7,873

Total .... .............. ... 41,696
Region II (New York):

New Jerse. ...... ........... ......... 5.470
New York-_............................ 5:899
Puerto Rico....... ... ... .............................
Virgin Islands0.............................. 0

Total .... ; ......... . ... .................. 11,369
Region III (Philadelphia):

Delaware ........................................... 4,680
'District of Columbia .................... 4,211
Maryland . ... ............... ...... 4,818
,Pennsylvania.--......... .......... ...... 5,755
Virgina ........................ 4,286
West Virginia. ............................ 5,108

Total .......................................... 28,858
Region IV (Atlanta):

.Alabama. ....................................... 2,695
Florida. ... ..................................... 704
Georgia.. .......... ............. ..... 2,684
Kentucky.............. .................. 4,414
Mississippi ................................... 2,411
North Carolina ................................... 3,392
South Carolina ............... ............ 2,697
Tennessee-..................... ........... 3,801

Total ................................. 22.798

Region V (Chicago):
Illinois ............................................. 6,058'Indiana ........ ......... ................... , I..... 5,713

ichgan. ........... ... 6.739
Minnesota. .......................................... 8,730
Ohlo.... .......... 5,779
Wisconsin ...... ......... 7,531

Total ..................................................... 40,550
Region VI (Dallas-Fort Worth):

Arkansas ................................................ 3,214
Louisiana................................................... 1.702
Ifew.Mexco ............................................... .4,766
Oklahoma ................................. 3................. 3,508

Arpp, sLx B--Population-Weighted Normal
Annual Heating Degree-Days by State-

Continued

Texas .................................... I ...................... 2.015

Total .................................................... 15.205
Region VII (Kansas City): -

Iowa ... ............................. .................. 0,834
Kansas ............. ; .................................... 4,900
Missouri . ......... 5,024
Nebraska ......................................... 0.347

Total ...... .................. . ....................... 23.105
Region VIII (Denver):

Colorado ................................................... 7.004
M ontana ................................... 8 ................. 0,202
North Dakota ............................. 9484
South Dakota ...................... 7.681
Utah ....................... 8... 0.80
Wyoming .... ............ .............. 7,895

Total .................................................... , 46,930
Region IX (San Francisco):

Arizona ..................................................... 2,298
California ......................................... 2,729
Hawaii .. .. ......................... ,,. 1
Nevada .............. 4,370
Trusts .... .... .......... ... ... .. ,... ..

Total .... . ...... 9..................... 9398
Region X (Seattle):

Alaska ................................................... . 11,492
Idaho ......................................................... 011
Oregon ......................... 1 . 5,254
W ashington ............................................. 5,752

Total ..................................................... 29,415

Source: U.S. Department of Energy. Heating
Degree Days is the total by which the average tern,
perature for each day is less than 60 degrees Fahr-
enheit. Annual Heating Days is the sum of all Heat-
Ing Degree Days during a calendar year. Normal
Annual Heating Degree Days is the average AnnUal
Heating Degree Day sum for the period 1941. as
computed by the National Oceanic and Atmospher.
lc Administration, U.S. Department of Commerc0.

[FR Doc. 78-36215 Filed 12-27-78; 8:45 am)

[6730-01-M]
Title 46-Shipping

CHAPTER IV-FEDERAL MARITIME
COMMISSION

SUBCHAPTER B-REGULATIONS AFFECTING
MARITIME CARRIERS AND RELATED ACTIVITIES

[General Order 7]

PART 528-SELF-POLICING SYSTEMS

Approval of Reporting Requirements
AGENCY: Federal Maritime Comnls-
sion.
ACTION: Final rule.
SUMMARY: Rules for filing sel-polic-
ing reports which are submitted by
conferences and carriers subject to
these rules are amended to reflect an
extension of GAO clearance for re-
vised General Order 7 and the report-
ing requirements contained therein.
The amendment is necessary to
comply with GAO regulations.
EFFECTIVE DATE: December 28,
1978.
FOR FURTHER INFORMATION
CONTACT:
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Francis C. Hurney, Secretary, Feder-
al Maritime Commission, 1100 L
Street, N.W., Washington, D.C.
20573, (202) 523-5725.

SUPPLEIENTARY INFORMATION:
44 USC 3512 requires the General Ac-

-counting Office to review certain col-
lections of information from 10 or
more persons undertaken by Independ-
ent Federal regulatory agencies.

This Commission has received clear-
ance from the U. S. General Account-
I ng Office for the reporting require-
ments contained in 46 CFR 528. Title 4
CFR § 10.12, Notification of General
Accounting Office Action, requires
that notice of such clearance appear in
the agency's regulations. Therefore,
the following clearance statement will
be placed at the end of the authority
citation at the beginning of 46 CFR
528:

The reporting requirements contained in
sections 528.1, 528.2 (a)-(f), 528.3(b)(3),
528.3(f), and 528.5 (b)-(e) of this Order have
been approved by the U.S. General Account.
ing Office under number B-180233 (R0145).

Effective Date. Notice, public proce-
dure and delayed effective date are
not necessary for the promulgation of
this amendment because of its nonsub-
stantive nature. Accordingly, this
amendment shall be effective on De-
cember 28, 1978.

By the Commission.

FRCIS C. HuRsE,
Secretary.

[FR Doc. 78-36138 Filed 12-27-78; 8:45 am]

[6730-01-M]
PART 530-INTERPRETATIONS AND

STATEMENTS OF POLICY

Adoption of Statement of Policy

AGENCY: Federal Maritime'Commls-
sion.
ACTION: Adoption of statement of
policy.

SUMMARY. This statement of policy
announces that the application by a
conference of ocean carriers or other
rate-fixing body for an exemption
from the self-policing requirements of
46 CFR 528.3(b) does not relieve the
applicant of the obligations of those
requirements pending action by the
Commission on the application for ex-
emption. The purpose and effect of
this statement is to 'give notice that
the self-policing requirements cannot
be avoided by the mere -filing of such
an application for exemption.
EFFECTIVE DATE: December 28.
1978.
FOR FURTHER INFORMATION
CONTACT'

Francis C. Hurney, Secretary, 1100 L

Street, N.W., Washington, D.C.
20573, (202) 523-5725.

SUPPLEMENTARY INFORMATION:
Pursuant to section 43 of the Shipping
Act, 1916 (46 U.S.C. 841a) and the pro-
visions of Title 5 U.S.C. 553, the Com-
mission hereby adopts the following
statement of pollcy by adding a new
§ 530.9, Exemption From Self-Policing
Reqiuirements, to Title 46 CFR read-
ing as follows:

§ 530.9 Exemption From Self-Policing Re-
quirements.

(a) The Commission's General Order
7, as amended September 14, 1978 (46
CFR 528), requires that as of January
1, 1979 every conference or other rate-
fixing agreement between common
carriers by water in the foreign or do-
mestic offshore commerce of the
United States shall contain provisions
establishing and describing a system
for self-policing Its members, including
designation of a policing authority.

(b) Section 528.3(b) of General
Order 7 requires that policing authori-
ties be headed by, and composed of,
persons not otherwise employed by,
having any financial interest in, or af-
filiated with the conference or rate-
fixing body or any member or asso-
ciate thereof. Provision is made In
528.3(b)(3); however, for petition to
the Commission for an exemption
from this "Independent neutral body"
requirement to allow officers or em-
ployees of the conference or rate-
fixing body to act as the head of, or be
assigned to duties under, the policing
authority if such person or persons are
not otherwise affiliated with any con-
ference member and the conference
establishes that the specific factual
conditions of 46 CFR 528.3(b)(3) are
present.

(c) Several conferences have filed
such exemption petitions. The ques-
tion has arisen whether a conference
or rate-fixing body that has filed a pe-
tition for exemption is'releved of the
obligation to comply with the Inde-
pendent neutral body requirements of
section 528.3(b) pending Commission
action on the petition. It is not. Unless
and until the Commission grants an
exemption, every conference or rate-
fixing agreement must provide for the
services of a policing authority that
fully meets the requirements of sec-
tion 528.3.

Bythe Commission.

FRANcIs C. Hufms,
Secretary.

FR Doc. 78-36140 Filed 12-27-78: 8:45 am]

[6730-01-M]

[General Order 20]

PART 540-SECURITY FOR THE
PROTECTION OF THE PUBLIC

Approval of Reporting Requirements

AGENCY: Federal Maritime Commis-
sion.
ACTION: Final rule.
SUMMARY: Rules providing for the
establishment of prPof of financial re-
sponsibility of owners, operators, or
charterers of passenger vessels are
amendedto reflect an extension of ex-
isting General Accounting Office
clearance for the reporting require-
ments contained therein. The amend-
ment is necessary to comply with GAO
regulations.
EFFECTIVE DATE: December 28,
1978.
FOR FURTHER INFORMATION
CONTACT.

Francis C. Hurney, Secretary, Feder-
al Maritime Commission, 1100 L
Street, NW., Washington, D.C.
20573, (202) 523-5725.
UARY INFORMATION:

44 U.S.C. 3512 requires the General
Accounting Office to review certain
collections of information from 10 or
more persons undertaken by independ-
ent Federal regulatory agencies.

This Commission has received clear-
ance from the U.S. General Account-
ing Office for the reporting require-
ments contained In 46 CFR 540 (Gen-
eral Order 20). Title 4 CFR. § 10.12,
Notification of General Accounting
Office Action, requires that notice of
such clearance appear in the agency's
regulations.

The clearance information is pres-
ently Included In General Order 20,
however, it must be amended to reflect
the more specific wording of GAO's
latest clearance approval Accordingly,
the clearance information language
presently appearing in the note at the
end of § 540.36 is hereby deleted and
replaced with the following language:

The reporting requirements contained in
46 CPR 540.4(c); 540.5(aX1) and (d);
540.9(e), (hi), and (k); 540.23(c); 540.24(a](I)
and (c); and 540.27(e), (1), and (h) have been
approved by the U.S. General Accounting
Office under number B-180233 (R0316).

Effective Date. Notice, public proce-
dure and delayed effective date are
not necessary for the promulgation of
this amendment because of its nonsub-
stantive nature. Accordingly, this
amendment shall be effective on De-
cember 28, 1978.

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978

60471



60472

By the Commissior.
FRacis C. HuRNLY,

Secretary.
EFR Doe. 78-36139 Filed 12-27-78; 8:45 am]

[1505-01-MI
Title 49-Transportation

CHAPTER I-RESEARCH AND SPECIAL
PROGRAMS ADMINISTRATION, DE-
PARTMENT OF TRANSPORTATION

[Docket No. HM-139; Amdt. Nos. 172-49,
173-125]

PART 172-HAZARDOUS MATERIALS
TABLE AND HAZARDOUS MATERI-,
ALS COMMUNICATIONS REGULA-
TIONS

PART 173-SHIPPERS-GENERAL RE-
QUIREMENTS FOR SHIPMENTS AND
PACKAGINGS

Conversion of Individual Exemptions
to Regulations of General Applica-
bility_

Correction

In FR Doc. 34368, appearing at page
57891 in the Issue of Monday, Decem-
ber 11, 1978, on page 57893, amendato-
ry paragraph 8, third line, "erence
Note '7" should be corrected to read
"erence to Note 7"

[1505-0r-M]

(Docket No. HM-143,NAmdt. Nos. 172-48,
173-124, 174-34, 175-8, 176-7, 177-45]

BLASTING AGENTS

Final Rules

Correction'

In PR Doc. 78-34370 appearing at
page 57897 In the issue of Monday, De-
cember 11, 1978, make the following
changes:

1. On page 57902, in the third
column, in 173.114a (b)(1)(vii), second
line, "time" should be corrected to
read "times".
.2. On page 57902, in the third

column, in 173.114a (b)(4)(v), second
line, "trail" 9hould' be corrected to
read "trial".' -

3. On page 57901, in the Hazardous
Materials Table, in column 2 the thrid
entry should read, "Ammonium -ni-
trate-fuel oil mixtures see High explo-
sive".

RULES AND REGULATIONS

[4910-59-M]

Title 49-Transportation

CHAPTER V-NATIONAL HIGHWAY
TRAFFIC SAFETY ADMINISTRA-
TION, DEPARTMENT OF TRANS-.
PORTATION

[Docket No. 77-1; Notice 3]

PART 571-FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

Lamps, Reflective Devices, and
Associated Equipment

AGENCY: National Highway Traffic
Safety Administration (NRTSA), De-
partment of Transportation.

ACTION: Correction.

SUMMARY: This notice corrects a ty-
pographical error in the notice of the
final" rule published on August 31,
1978, amending Federal Motor Vehicle
Safety Standard No. 108, Lamps, Re-
flective Devices, and Associated Equip-
ment to specify that rear side marker
lamps on large trailers cannot be locat-
ed higher than 60 inches above the
road surface (43 FR 38832). The error
appears in the heading of the final
column in Table II which stated that
the mounting height of rear side
marker lamps 'above the road surface
is meastired, with the trailer at "unit
weight". The correct reference is to
"curb weight".

FOR FURT -INFORMATION
CONTACT:

W. Marx Eliiott, -Office of Rulemak-
ing, National Highway Traffic
Safety Administration, Washington,
D.C. 202-426-2720.

Accordingly, Title 49, Code of Feder-
al Regulations, § 571.108 is amended to
read:

TABLE II.-Location of Required Motor
Vehicle Lighting Equipment

Height above road surface
Item measurecLfrom center of Item

on vehicles at curb weight

The lawyer and program official

.principally responsible for this rule
are Z. Taylor Vinson and Marx Elliott,
respectively.

(Secs. 103, 112, 114. 119, Pub. L. 89-563, 80
Stat. 718 (15 U.S.C. 1392, 1401, 1403, 1407);
delegations of authority at 49 CFR 1.50.).

Issued on December 20, 1978. \
MICHAEL M. FINKELSTEIN,

Associate Administrator
forRulemaking.

[FR Doc. 78-36179 Filed 12-27-78; 8:45 am]

[4910-58-M]

CHAPTER VII-NATIONAL
TRANSPORTATION SAFETY BOARD

PART 821-RULES OF PRACTICE INAIR SAFETY PROCEEDINGS

Procedure for Requesting a Stay of a
Petition for Review

AGENCY: National Transportation
Safety Board.
ACTION: Final rule.
SUMMARY: This amendment revises
the Board's existing procedural rules
applicable to air safety proceedings to
permit an individual who has peti-
tioned the Board for review of a denial
of airman medical certification to re-
quest a stay of any action on that peti-
tion when a concurrent petition for
exemption'from the applicable Feder-
al Aviation Regulations (FAR) has
been filed with the Federal Aviation
Administration (FAA). 1

EFFECTIVE DATE: December 28,
1978.
FOR FURTHER INFORMATION
CONTACT:

Fritz L. Puls, General Counsel, Na-
tional Transportation Safety Board,
800 Independence Avenue, SW.,
Washington, D.C. 20594, 202-472-
6034.

SUPPLEMENTARY INFORMATION:
This amendment is based on a notice
of proposed rulemaking published In
the FEDERAL REGIsTER August 24, 1978
(43 FR 37732). In that proposal, the
Board clarified the fact that any re-
quest for a stay of proceeding is clear-
ly at the option of the individual Who
has petitioned for review of a final
denial of an unlimited airman medical
certificate Issued by the FAA. The
Board also. clarified the fact that the
individual petitioner could, at any
time during a 180-day period from the
date of issuance of the Administrator's
final denial of an unlimited certificate,
petition the Board for review, thereby
requiring the Office of Administrative
Law Judges to set In motion its proce-
dures for the scheduling of a hearing
before an administrative law judge, Fl-
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nally, the Board clarified the fact
that, in the event that no request is
made during the 180-day period, the
petitioner will be returned to the
status of an applicant for airman
medical certification.

Four comments were received in re-
sponse to the Board's proposal. The
National Pilot's Association approved
the , proposed rule. The Aircraft
Owners and Pilots Association was op-
posed, stating that it does not believe
that stays should be routinely granted
but that the decision should be discre-
tionary with the adminitrative law
judge. It is the Board's view that the
request for a stay or the termination
of a stay at any time during the 180-
day period during which petitions can,
be held in abeyance is properly within
the discretion of the individual peti-
tioner who, together with his physi-
cian, is in the best position to evaluate
his own medical circumstances in the
light of the relief available.

The Air Line Pilots Association
(ALPA) supports-the proposal, believ-
ing that it will provide greater flexibil-
ity to the individual airman who is
denied an unlimited medical certifi-
cate to deal directly with the Federal
Air Surgeon in an effort to obtain his
certificate administratively, and will
be of benefit to the airman, the Board,
and the FAA. Moreover, ALPA be-
lieves that the Board's procedural
rules can be used to request the admis-
sion of any document for good cause
shown, thereby alleviating the prob-
lem of staleness of the available medi-
cal record at the time of hearing
before an administrative law judge.

The FAA expressed a number of
concerns with the proposal. First, the
Administrator believes that he should
not .be required to file an answer to
the petition for review in the event
that a petitioner requests a stay. Since
§ 821.8(b) of the Board's rules of prac-
tice requires service'of process on all
parties to the proceeding of all docu-
ments filed with the Board, the Ad-
minstrator would be required to be
served with a petition for stay of pro-
ceeding. He need not prepare an
answer to the petition for review. until
the petitioner requests that the Board
proceed with the scheduling of a hear-
ing, a copy. of which will be served on
him.

Second, the FAA expresses concern
that a petitioner who does not request
that the Office of Administrative Law
Judges proceed with the scheduling of
a hearing during the 180-day period is
returned to the status of an applicant
and must submit a new application
based on a recent physical examina-
ti6n. We do not share that concern but
believe that Board review should be
based on a reasonably recent evalua-
tion of a petitioner's medical circum-
stances.

RULES AND REGULATIONS

The regulation is adopted as pro-
posed; however, the clarifying lan-
guage included in the preamble to the
proposed rule has been incorporated
into the fial rule in order that the
rule itself, when published in the Code
of Federal Regulations, will contain all
relevant data with respect to Its appli-
cability.

Accordingly, Part 821 of Title 49 of
the Code of Federal Regulations is
amended by adding a new § 821.24(d),
to read as follows:

§ 821.24 Initiation of proceedings.

(d) Stay of proceeding pending peti-
tion for ezemption. Where the peti-
tioner has filed with the Administra-
tor a petition for exemption under the
provisions of the Federal Aviation
Regulations, he may request that the
Board hold his petition in abey4nce
pending final action on his petition for
exemption, or for 180 days from the
date of issuance of the Administrator's
denial, whichever occurs first. In the
event that a petitioner fails to request
a hearing during the 180.dhy period
extending from the date of issuance of
the Administrator's denial, he is re-
turned to the status of an applicant
for airman medical certification and
must follow the procedures set forth
in 14 CFR Part 67. Pending a stay of
proceedings, further pleadings are
stayed.
(Title VI, Federal Aviation Act of 1958, as
amended, 49 U.S.C. 1421 et seq., and Inde-
pendent Safety Board Act of 1974, Pub. L.
93-633, 88 Stat. 2166 (49 U.S.C. 1901 et. seq.)

Signed at Washington, D.C., on De-
cember 21, 1978.

JAmEs B. KmrG,
Chairman.

[FR Doc. 78-36117 Filed 12-27-78; 8:45 am]

[7035-01-M]
CHAPTER X-INTERSTATE
COMMERCE COMMISSION

SUBCHAPTER C-ACCOUNTS, RECORDS, AID
REPORTS

PART 1241-ANNUAL, SPECIAL, OR
-PERIODIC REPORTS

[No. 36730 (Sub-No. 1)]

Adoption of Annual Report Form R-3
for Class Ill Railroads

AGENCY: Interstate Commerce Com
mission.
ACTION: Final rule.
SUMMARY: The Interstate Com-
merce Commission is adopting a new
reporting form for Class I railroads.
This form, Annual Report Form R-3,

60473

will substantially reduce the reporting
burden on Class III railroads.

DATES: Effective for the reporting
year beginning January 1, 1978.

ADDRESSES: Send comments to:
Office of the Secretary, Interstate
Commerce Commission, Washington,
D.C. 20423.
FOR FURTHER INFORMATION
CONTACT.

Bryan Brown, Jr., Chief, Section of
Accounting, TeL (202) 275-7448.

SUPPLEMENTARY INFORMATION:
In a decision issued June 9, 1978, the
Commisson established a new class of
rail carrier (Docket No. 36730, Desig-
nation of a Class MTT Railroad). Rail-
roads with annual operating revenue
(AOR) of $10 million or less were clas-
sified Class I railroads and were re-
lieved from maintaining the Commis-
slon's uniform system of accounts;,
however, these railroads were not re-
lieved from the burden of filing
Annual Report Form R-2 with the
Commisslon. A review of the Informa-
tion needs of users of Class III rail-
roads' financial and operating data in-
dicates that many of the schedules in
prior form R-2 can be deleted.

The Commission has decided to
adopt a simplified report for Class fI
railroads, Annual Report Form R-3.
Adoption of this form represents an-
other step in the Commission's con-
tinuing effort to minimize the report-
ing burden of all carriers. Form R-3
contains eight schedules. All but two
of the extensive property and depreci-
ation schedules included in Form R-2
have been deleted from Form R-3.
These two schedules have been includ-
ed to enable the Commission to review
changes in the property accounts .of
Class I railroads.

The Commission does not prescribe
a uniform system of accounts for Class
M railroads. We realize the complex-
ity of accounting systems maintained
by these railroads will vary according
to available resources and manage-
ment sophistication. We have designed
Form R-3 In a manner consistent with
basic financial reporting. The termi-
nology, schedule formats, and instruc-
tions should ease the burden of carri-
ers preparing and filing this report.
Reducing the reporting burden of
these carriers should serve the public
interest and result in cost savings that
should eventually be passed on to
shippers and the public. The Commis-
sion recognizes that some Class III
railroads may find even the prepara-
tion and filing of Form R-3 to be an-
extreme hardship or burden, and
these railroads may seek relief from
the Commission on an individual basis.

Since the requirement that Class I
railroads file Form R-3 is effective
January 1, 1978, these railroads are re-
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lieved from the present requiremeni
that they file Form R-2 for the yeai
ending December 31, 1978.

The Commission does not believe
that this revision requires a rulemak.
Ing proceeding pursuant to section 553
of the Administrative Procedure Act (5
U.S.C. § 553). The rules involved are
procedural in nature, and revisions ac-
tually lessen the reporting require.
ments for all Class III railroads. How-
ever, In keeping with our belief that
any rule can benefit from public scru-
tiny, we are requesting that the public
study the rule and report, at the earli-
est possible time, any change which
needs to be made. In addition, persons
who desire to study the new form may
obtain a copy from the Office of the
Secretary, Interstate Commerce Com-
mission, Washington, D.C. 20423.

If the Commission .concludes after
reviewing the comments that it Is nec-
essary to make changes in the final
rule, a further notice will be published
in the FEDERAL REGISTER on the effec-
tive date of the rule, identifying the
changes made. Otherwise the new rule
will take effect on that date.

This decision does not significantly
affect the quality of the hman envi-
ronment.

Accordingly, § 1241.12, Part 1241 of
Title 49 of the Code of Federal Regu-
lations is amended as follows:

(1) The title of § 1241.12 is amended
to read: Annual Reports of Class II
and Class III railroad companies.

(2) Present § 1241.12 is redesignated
§ 1241.12(a):

(3)'New § 1241.12(b) is added to read
as follows:

Beginning with reports for the year
ending December 31, 1978, all Class I
railroads shall file Annual Report
Form R-3. Two copies of the report
shall be filed with the Bureau of Ac-
counts, Interstate Commerce Commis-
sion, Washington, D.C. 20423, within
90 days, of the close of the reporting
period.

This reporting revision is instituted
under the authority of 49 U.S.C. 12
and 20.

Decided December 11, 1978.
By the Commission. Chairman

- O'Neal, Vice Chairman Christian,
Commissioners Brown, Stafford,
Gresham and Clapp.

H. G. Homsz, Jr.,
Secretary.

[FR Doc.-78-36198 Filed 12-27-78; 8:45 am]

[3510-22-M]

Title 50-Wildlife and Fisheries

CHAPTER VI-FiSHERY CONSERVA-
TION -AND -MANAGEMENT, NA-
TIONAL OCEANIC AND ATMOS-
PHERIC ADMINISTRATION, DE-
PARTMENT OF COMMERCE

PART 653-ATLANTIC HERRING

Approval of Fishery Management
Plan, Emergency Regulations, and
Request for Comment

AGENCY: National Oceanic and At-
mospheric Administration, Commerce.

* ACTION: Approval of Fishery Man-
agement Plan for Atlantic Herring;

. emergency regulations and request for
comment.

SSUMMARY: The Assistant Adminis-
trator for Fisheries has approved a
Fishery Management Plan (FMP) for
the Atlantic herring fishery, which
was prepared by the New England
Fishery Management Council. Regula
tions implementing the FMP are pro-
mulgated on an emergency basis, be-
cause current, unrestrained harvest
levels may jeopardize the Gulf of
Maine herring stocks. Comments on
these regulations, which are also pub-
lished as proposed rulemaking, are in-
vited.
DATES: These regulations are effec-
tive December 20, 1978 as emergency
regulations, except for § 653.4, Vessel
Permits, which will become effective
on January 22,'1979. Public-comment
on the regulations may be filed until
February 5, 1979.
ADDRESS: Send comments to the As-
sistant Administrator for Fisheries,
National .Oceanic and Atmospheric
Administration, , Washington, D.C.
20235. Mark "Herring Comments" on
the outside of the envelope.
FOR FURTHER INFORMATION
CONTACT:

Mr. William G. Gordon, Regional Di-
rector, Northeast Region, National
Marine Fisheries Service, Federal
Building, 14 Elm Street, Gloucester,
Massachusetts 01930; Telephone:
(617) 281-3600.

SUPPLEMENTARY INFORMATION:
The Assistant Administrator 'approved
the FMP for Atlantic herring on De-
cember 11, 1978. The New England
Fishery Management Council (Coun-
cil) recommended proposed regula-
tions on October 4, 1978. These were
considered and used as a basis for the
regulations-published here.

A- The fishery management unit
The herring fishery of the Northwest
Atlantic Ocean is generally considered

to be dependent on three distinct-
stocks of fish: one associated with the
Gulf of Maine, one with Georges
Bank, and the other with waters off
Southern Nova Scotia. All three stocks
intermingle and are harvested togeth-
er within the fishery conservation
zone (FCZ). The FMP addresses the
Gulf of Maine and Georges Bank
stocks, although Its regulatory meas-
ures are also applicable to herring
from Nova Scotia when they are in the
FCZ.

The FMP manages all herring three
years of age and older which are found
in the FCZ of- the North Atlantic.
There is a fishery for juvenile herring
in the territorial waters of the State of
Maine, which also takes significant
numbers of adults (age three and
older). However, this fishery is not in-
cluded in the fishery management
unit. The FMP does consider the adult
harvest from the fishery, and recom-
mends that the State of Maine's man-
agement program be consistent with
that of the FMP. Harvests of Juivenlles
and adults in this fishery are taken
into account in establishing the opti-
mum yield (OY) for the fishery in the
FCZ.
- Preliminary data from the 1978
summer/fall fishery, however, indicate
that harvests within Maine waters
may have been significantly greater
than anticipated. The harvest levels
may prove to have a substantial and
adverse effect on implementation of
the Council's management program,
This situation needs further analysis
in order to evaluate Its impact on the
FUP. The Assistant Administrator has
asked the Council to assess the signifi-
cance of the Maine harvest to deter.
mine if other management measures
should be taken.

These regulations will not limit har-
vests in any State waters. Harvests
from State waters other than Maine,
however, will be counted toward allow-
able catches for the FCZ fishery, and
will directly affect the need for fishery
closures in the FCZ.

B. The optimum yield modeL Both
stocks directly addressed by the FMP
are in need of rebuilding. The Gulf of

-Maine stock is in the more tenuous
condition. Measures to rebuild It are
central to the Council's management
scheme. Those measures will indirect-
ly have beneficial impact on the
Georges Bank stock due to the inter-
mingling of these fish. .

For the fishing year covered by this
FMAP, the Council has determined, as
its basic management approach, that
the size of the Gulf of Maine spawning
stock should be maintained at Its pres-
ent level. In order to minimize adverse
impacts on the fishery as a whole, re-
building will not start before 1980.

The Council has developed a model
which considers the intermingling be-
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tween the stocks and predicts the
yields from each area which will meet
the basic objective of maintaining the
size of the Gulf of Maine spawning
stock. The model itself, coupled with
this basic objective, is the core of the
OY analysis.

Based upon certain assumptions, the
FMP estimates the OY's for this fish-
ery in 1978-1979 as 8,000 metric tons
for the Gulf- of Maine, -and 10,000
metric tons from Georges Bank and
South. (Because of intermingling, the
allowable harvest from the Gulf of
Maine is larger than the desired re-
movals, 7,000 metric tons, from the
Gulf of Maine spawning stock.) How-
everif it appears during the fishing
season that harvests should be adjust-
ed from area to area, based upon the
model's analysis, the FMP provides
that the Assistant Adminitrator
should do so without an amendment
of the OY estimates- specified in the
FMP. Such adjustments may be based
upon an updated stock assessment, or
upon an overharvest or underharvest
in one or both of the areas. The ad-
justments may -increase or decrease-
the allowable catch for a given area or
season, but are not expected to change
the quotas by more than 15 percent. *

The model indicates that, given cur-
rent stock assessments, maintenance
of the Gulf of Maine spawning stock
requires that harvest from the State
of Maine waters be similar to those of
recent years, and that harvests from
that stock in the FCZ be limited to
7,000 metric tons. This harvest repre-
sents a cutback in the domestic fish-
ery. A lesser harvest is judged by the
Council to have unacceptable socioeco-
nomic effects. A greater harvest will
have unacceptable biological impacts.

C. Conservation , and management
measures. The FMP establishes a fish-
ing year, from July 1 to June 30. The
summer/fall fishery runs from July 1
to November 30 (five months), and the

"winter/spring fishery runs from De-
cember 1 to June 30 (seven months).

One of the conservation and man-
agement measures set forth in the
FM? is the establishment of two man-
agement areas; one for the Gulf of
Maine and one for Georges Bank and
South. These are described in the defi-
nition section. of the regulations. Fish-
ing in these areas is interrelated. For
example, the small winter/spring
quota in the Georges Bank and South
area is the result of large numbers of
fish from the Gulf of Maine spawning
stock intermixing with fish from the
Georges Bank spawning stock in that
area at that time.

The principal conservation and man-
agement measures established by the
FM? are quotas by area and season as
follows:
Gulf of Maine:

July to November 1978-4,000 mt

December 1978 to June 1979-4.000 mt
Georges Bank and Souti

July to November 1978-7.500 mt
December 1978 to June 1979--2,500 mt

As discussed above, the FlP pro-
vides an adjustment procedure so that,
in specified circumstances, allowable
catches may be adjusted upward or
downward in-season without requiring
a change in the Fl"P. The "stock as-
sessments" which would Justify such
action are semi-formal conclusions
reached by scientific research person-
nel of NOAA in consultation with
other scientific personnel, including
the staffs of the affected Regional
Fishery Management Councils. In the
past, these assessments have been
structured, critical reviews of recent
data and other scientific information.

The EMP determines that the great-
est overall benefit from the fishery
may be achieved if the pattern of do-
mestic fishing is changed. Traditional-
ly, there have been two domestic fish-
eries for herring: one in the summer
and fall, which is dominated by purse
seine vessels, and one In the winter
and spring, which is dominated by pair
trawl vessels. Catches in these two
fisheries over the past two years have
been approximately equal. The FMP
would shift effort In the Gulf of
Maine away from the fall purse seine
fishery so that the relationship be-
tween the winter/spring and summer/
fall fisheries would shift from 50:50 to
70:30. However, requiring this shift Im-
mediately would impose undue hard-
ships, so the relationship is continued
at 50:50 for 1978-79. This analysis will
be reevaluated by the Council In up-
dating the FMP next year.

The FN also requires statistical re-
porting and vessel permits. Every
vessel which either catches or is likely
to catch any Atlantic herring Is re-
quired to have a permit.

Domestic fishermen are not permit-
ted to discard any Atlantic herring.
Foreign vessels are permitted to dis-
card herring In order to allow them to
catch their allocation of other species;
herring continueg to be a "prohibited
species" for foreign vessels. Spawning
closures and size restrictions were con-
sidered by the Council, but deter-
mined not to be necessary at this time.

The quota management system of
the FA is implemented in these reg-
ulations by providing for closures once
the specified quota levels for each
management area have been harvest-
ed. During a closure, a small incidental
take of 5 percent is allowed In most
fisheries. It is believed that herring
are not taken In very large amounts in
other fisheries. The exception is the
mackerel fishery, where significant
amounts of herring may be taken Inci-
dentally. Therefore, a special inciden-
tal allowance of 20 percent is provided
for the mackerel fishery.
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All closures will be accomplished by
means of field orders. The regulations
provide that the Regional Director
must notify all permit holders by mail
before a field order may take effect

The Executive Directors of the New
England and Mid-Atlantic Fishery
Management Councils will be notified
before Issuance of a field order. This
will insure that Interested Council
members receive timely notification of
pending actions.

Under these regulations, most of the
administrative decisions are to be
made by the Assistant Administrator
forFisheries, NOAA. The Regional Di-
rector, National Marine Fisheries
Service, will ultimately have this au-
thority. However, an appropriate dele-
gation of authority must be secured
first When these regulations are pro-
mulgated as final, it is expected that
the field orders will be Issued by the
Regional Director.

When adjustments are made to
quotas, an opportunity for notice and
public comment is provided consistent
with the requirements of the Adminis-
trative Procedures Act, 5 US.C. sec-
tion 553. In circumstances where this
opportunity must be waived, these reg-
ulations provide for an alternate
public comment period of 15 days
after the effective date of the field
order. The Assistant Administrator
must then reconsider the need for the
action in light of any comments which
might have been received during that
period.

Because of the dynamics of fisheries
management, it is often necessary to
make these decisions quickly and with-
out normal opportunity for notice and
comment, since untimely decisions
would not be effective in managing
the fishery. NOAA has recognized
both the need to make these decisions
on a timely basis and the need to pro-
vide opportunity for notice and com-
ment. We believe that this approach
provides the best method for baanc-
ing these considerations and serving
the public interest as a whole.

The FMP Is specified by the Council
to be effective through the current
fishing year ending June 30, 1979. At
that time the FNP must be amended
to be effective for subsequent fishing
years.

These regulations are effective mi-
mediately as emergency regulations.
The Assistant Administrator has
found, under section 305(e) of the
Fishery Conservation and Manage-
ment Act of 1976, that "an emergency
Involving.., fishery resources exists."
Harvests of adult herring In the Gulf
of Maine summer/fall fishery have
significantly exceeded the levels deter-
mined in the FM? to be optimal. The
FCZ harvest is expected to exceed the
4,000 mt level by about 15 percent.
The harvest in Maine territorial
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waters may be double the expected
amount. Because the capacity of ves-
sels in the winter/spring fishery could
result in harvest of the 4,000' mt quota
in two or three weeks, and because the
winter/spring harvest is usually con-
centrated in December and January,
immediate implementation of the
FMP is essential to prevent the Gulf
of Maine quota from being' exceeded
and the spawning stock from dropping
below the critical minimum level.

NoTE.-The emergency in the herring fish-
ery makes it unnecessary, impractical, and
contrary to the public interest to withhold
action to obtain further public comment.
Public comment is invited, however, on
these emergency regulations as proposed
rulemaking.

NoTE.-The final environmental impact
statement covering' the FMP was filed Sep-
tember 18, 1978, with the Envifonmental
Protection Agency.
(16 U.S.C. 1801 et seq.)

Signed in Washington, D.C., this
19th day of December 1978.

JACK W. GEMNGER,
Deputy Assistant

Administrator for Fisheries.

PART 653-ADULT ATLANTIC-
HERRING FISHERY

Subpart A-General Provisions

Sec.
653.1 Purpose and scope.
653.2 Definitions.
653.3 Relation to other laws [Reserved].
653.4 Vessel permits and fees.
653.5 Recordkeeping and reporting re-

quirements.
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653.7 Prohibitions.
653.8 Enforcement.
653.9 Penalties.

Subpart B-Management Measures
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653.21 Seasonal catch quotas.
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653.25 Discard prohibitions.
653.26 Spawning closures [Reserved].
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AuTHorr: 16 U.S.C. 1801 et seq.

Subpart 'A-General Provisions

§ 653.1 Purpose and scope.
The regulations in this Part g6vern

the Atlantic herring fishery conducted
by fishing vessels of the United States
within that portion of the Gulf of
Maine and Georges Bank and South
areas over which the United States ex-
ercises exclusive fishery management
authority. These regulations imple-
ment the Atlantic Herring Fishery
Management Plan, which was pre-
pared and developed by the New Eng-
land Fishery Management Council and
approved by the Assistant Administra-
tor.

RULES AND REGULATIONS

§ 653.2 Definitions.
In addition to the definitions in the

Act, the terms used in this Part shall
have the following meanings:

Act means the Fishery Conservation
and Management .Act of 1976, as
.amended, 16,U.S.C. § 1801-1882.

Assistant Administrator means the
Assistant Administrator -for Fisheries
of the National Oceanic and Atmos-

* pheric Administration, Department of
Commerce, or-an individual to whom
appropriate authority has been dele-
gated.

Atlantic herring, or herring, means
Clupea harengus harengus, three years
of age and older.

Authorized Officer means:
.(1) any commissioned, warrant, or
petty officer of the U.S. Coast Guard;

(2) any certified enforcement officer
or special agent of the National
Marine Fisheries Service;

(3) any officer designated by the
-head of any Federal or State agency

which has entered into an. agreement
with the Secretary of Commerce and
the Commandant of the Coast Guard
to enforce the provisions of the Act; or

(4) any Coast Guard personnel ac-
companying and acting under the di-
rection of any person described in
paragraph (1) of this definition.

Discard means to throw away, cast
back, or return to the sea any fish
that has been caught. The removal

"and release of a live fish before that
fish is brought on board a vessel is not
a discard. Failure to retain any live
'fish once it is on board a vessel, or fail-
ure to retain any dead fish, is a dis-
card.

Fishery Conservation Zone (FCZ)
means that area adjacent to the
United States which, except where
modified to accommodate internation-
al boundaries, encompasses all waters
from the seaward boundary of each of
the coastal States to a line on which
each point is 200 nautical miles from
the baseline from which the territorial
sea of the United States is measured.

Fishery Management Plan (FMP)
means the Fishery Management Plan
for the Atlantic Herring Fishery of

'the Northwestern* Atlantic, and any
amendments thereto.

Fishing includes any activity, other
than scientific research activity con-
ducted by a scientific research vessel,
.which inyolves:

(1) The catching, taking or harvest-
in'g of fish;

(2) The attempted catching, taking,
or harvesting of fish;

(3) Any other activity which can rea-
sonably be expected to. result in the
catching, taking, or harvesting of fish;
or,

(4) Any operations at sea in support
of, or in preparation for, any activity
described in paragraphs (1), (2) or (3)
of this definition.

Fishing Vessel means any vessel,
boat, ship, or other craft which is used
for, equipped to be used for, or of a
type which is normally used for: (1)
fishing for Atlantic herring, or (2)
aiding or assisting one or more vessels.
at sea in the performance of any activ-
ity relating to fishing for Atlantic her-
ring, including, but not limited to,
preparation, supply, storage, refrigera-
tion, transportation, or processing.

Fishing week means the weekly
period beginning 0001 hours Sunday
and ending 2400 hours Saturday.

Georges Bank and South means that
management area consisting of the
territorial and offshore waters of the
coastal states of the United States,
south of 42*20' N. latitude, excluding
Cape Cod Bay.

Gulf of Maine means that manage-
ment area consisting of a portion of
the Northwestern Atlantic Ocean
north of 42'20' N. latitude, exclusive of
the territorial waters of the State of
Maine, plus that area south of 42°20'
N. latitude which is west of 70*00' W.
longitude and which Is bounded on the
.south by the northern shore of Cape
Cod, including the waters of Cape Cod
Bay.

Operator, with respect to any vessel,
means the master or other individual
on board and in charge of that vessel,

Owner, with respect to any vessel,
means:

(1) Any person who owns that vessel
in whole or in part;
•(2) Any charterer of the vessel,
whether bareboat, time or voyage,

(3) Any person who acts in the ca-
pacity of a charterer, including but
not limited to parties to a manage-
ment agreement, operating agreement,
or any similar agreement that bestows
control over the destination, function,
or operation of the vessel; or

(4) Any agent designated as such by
a person described in paragraphs (1),
(2), or (3) of this definition.

Person means any individual (wheth-
er or not a citizen or national of the
United States), corporation, partner-
ship, association, or other entity
(whether or not organized or existing
under the laws of any State), and any
Federal, State, local, or foreign gov-
ernment or any entity of any such
government.

Regional Director means the Re-
gional Director, Northeast Region, Na-
tional Marine Fisheries Service, Feder-
al Building, 14 Elm Street, Gloucester,
Massachusetts 01930, Telephone (617)
281-3600, or a designee.

Vessel Fishing for Mackerel means
any fishing vessel whose catch on
board at any time is 75% mackerel
(Scomber scombrus).
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§ 653.3- Relation to other laws. [Reserved]

§ 653.4 Vessel permits and fes.
(a) General Every fishi;g vessel

must have a permit issued under this
Part.

(b) -ligibility. [Reserved]
(c) Application. (1) An application

for a permit under this Part must be
submitted and signed by the owner of
the vessel on an appropriate form
which may be obtained from the Re-
gional Director. The application must
be submitted to the Regional Director
at least 30 days prior to the date on
which the applicant desires to have
the permit made effective.

(2) Applicants shall provide all of
the following information:

i) The name, mailing address, and
telephone number of -the applicant;

(ii) The name of the vessel;
(iii) The vessel's United States Coast

Guard documentation number or
State registration number

(iv) The home port and gross ton-
nage of the vessel;

(v) The engine horesepower of the
vessel; '"

(vi) The approximate fish hold ca-
pacity of the vessel;

(vii) The type and quantity of fish-
ing gear used by the vessel; and *

(viii) The average size of the crew,
which may be stated in terms of a
normal range.

(3) Any change in the information
specified in paragraph (c)(2) of this
section shall be submitted in writing
to the Regional Director by the appli-
cant within 15 days of any such
change.

(d) Issuance The Regional Director
shall issue a permit to the applicant
within 30 days of the receipt of a com-
pleted application.

(e) Expiration. A permit shall expire
when ownership, name of the vessel,
or gross tonnage changes.

f) Duration. A permit shall contin-
ue in full force and effect until it ex-
pires or is revoked, superseded, or
modified pursuant to Part 621 of this
Chapter.

(g) Alteration. No person shall alter,
erase, or mutilate any permit. Any
permit -which has been intentionally
altered, erased, or mutilated is invalid.

(h) Replacement Replacement per-
mits may be issued by the Regional
Director. An application for a replace-
ment permit shall not be considered a
new application.

(i) Transfer. Permits issued under
this Part are not transferable or as-
signable. A permit shall be valid only
for the fishing vessel for which it is
issued.

(j) Inspection. Any permit issued
under this Part must be carried on
board the fishing'vessel at all times.
The permit shall be presented for in-

spection upon request of any Author-
ized Officer.

(k) Revocation. Subpart D of Part
621 of this Chapter (Civil Procedures)
shall govern the imposition of sanc-
tions against a permit Issued under
this Part. As specified in that subpart
D, a permit may be revoked, modified,
or suspended if the permit vessel is
used in the commission of an offense
prohibited by the Act or these regula-
tions, or if a civil penalty or criminal
fine imposed under the Act and per-
talning to a pemit is not paid.

1) Fees. No fee shall be required for
any permit issued under this Part.

§ 653.5 Recordkeeplng and reporting re-
quirements

(a) Fishing vessel records. (1) The
owner or operator of a fishing vessel
shall

(i) Maintain an accurate and com-
plete fishing logbook on forms sup-
plied by the Regional Director, record-
ing all fishing,

(ii) Make the fishing logbook availa-
ble for inspection at any time during
or after a trip by an Authorized Offi-
cer,, or any employee of the National
Marine Fisheries Service designated

-by the Regional Director to make such
inspections;

(ill) Keep the fishing logbook for
one year after the date of the last
entry in the iogbook; and

(iv) Submit fishing logbook reports
as specified in paragraph (a)(2) of this
section.

(2) The owner or operator of a fish-
ing vessel shall submit a complete fish-
ing logbook report to the Regional DI-
rector, within 48 hours of the end of
the fishing week or trip, whichever is
the longer time period.

(3) The Assistant Administrator may
revoke, modify, or suspend the permit
of any vessel whose owner or operator
falsifies or fails to submit the records
and reports described in this section,
in accordance with the provisions of
Part 621 of this Chapter (Civil Proce-
dures).

-(b) Transfers and purchases. Any
person who receives herring for a com-
mercial purpose from a fishing vessel
shall:

1) File a report with the Regional
Director on forms supplied by him,
within 48 hours of the end of the fish-
Ing week in' which such receipt took
place. Such report shall include infor-
mation on all transfers and purchases
of herring made by him during that
fishing week; and

(2) Permit any Authorized Officer.
or any employee of the National
Marine Fisheries Service designated
by the Regional Director to make such
inspections, to inspect any records or
books relating to any such purchase or
transfer.

§ 653.6 Vessel identification.
(a) OfficiaZ number. Each fishing

vessel over 25 feet (7.62 m) in length
shall display Its Official Number on
the port and starboard sides of the
deckhouse or hull and on an appropri-
ate weather deck so as to be visible
from enforcement vessels and aircraft.
The Official Number is the documen-
tation number issued by the Coast
Guard or the registration of number
Issued by a State or the Coast Guard
for undocumented vessels.

(b) Numerals. The Official Number
shall be at least 18 inches (45.72 cm) in
height for fishing vessels of 65 feet
(19.8 m) in length and at least 10
inches in height (25.4 cm) for all other
vessels over 25 feet (7.62 m) in length,
and shall be painted legibly in block
Arabic numerals in contrasting color.

c) Vessel length. The length of a
vessel, for purposes of this section,
shall be that length set forth in Coast
Guard or State records.

(d) Duties of operator. The operator
of each fishing vessel shalh

(1) Keep the Official Number clearly
legible and in good repair; and

(2) Ensure that no part of the fish-
ing vessel, Its rigging, or its fishing
gear obstructs the view of the Official
Number from an enforcement vessel
or aircraft.

§ 653.7 Prohibitions..
It is unlawful for any person to:
Ca) Fish for, take, catch, harvest, or

land any Atlantic herring in an area
closed pursuant to section 653.24 of
this Part;

(b) Discard Atlantic herring at sea;
(c) Use any vessel for the taking,

catching, harvesting, or landing of any
Atlantic herring unless said vessel has
a-valid permit issued pursuant to this
Part, and such permit is on board such
vessel;

(d) Fall to report to the Regional Di-
rector within 15 days any change in
the information contained in the
permit application for a vessel;

(e) Falsify or fail to make, keep,
maintain, or submit any logbook, or
other record or report required by this
Part;

CW Make any false statement, oral or
written, to an Authorized Officer, con-
cerning the taking, catching, landing,
purchase, sale or transfer of any her-
ring;,

(g) Refuse to permit an Authorized
Officer, or any employee of the Na-
tional Marine Fisheries Service desig-
nated by the Regional Director to
make such inspections, to inspect any
logbooks or records relating to the
taking, catching, harvesting, landing,
purchase or sale of any herring;,

(h) Possess, have custody or control
of, ship, transport, offer for sale, sell,
purchase, import, export or land any
Atlantic herring taken in violation of
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the Act, this Part, or any regulation
promulgated under the Act;

(i) Refuse to permit an Authorized
Officer to board a fishing vessel sub-
ject to such person's control for pur-
poses of conducting any search or in-

.spection in connection with the en-
forcement of this Act, this Part, or
any regulation. promulgated under the
Act;

(j) Fail to affix and maintain perma-
nent markings as required by section
653.6 of this Part;

(k) Forcibly assault, resist, oppose,
impede, intimidate, threaten or inter-
fere with any Authorized Officer in
the conduct of any search or inspec-
tion under the Act;

(1) Resist a lawful arrest for any act
prohibited by this Part;.
(m) Interfere with, delay, or prevent,

by any means, -the apprehension or
arrest of another person knowing that
such other person has committed any
act prohibited by this Part;

(n) Interfere with, obstruct, delay, or
prevent by any means the lawful in-
vestigation or search in the process of
pnforcing this Part;

(o) Fail to comply immediately with
enforcement and boarding procedures
specified in section 653.8 of this Part;

(p) Violate any other provision of
this Part, the Act, or any regulation
promulgated pursuant thereto.

§ 653.8 Enforcement.
(a) General. The "operator of any

fishing vessel shall immediately
comply with instructions issued by an
Authorized Officer to facilitate safe
boarding and inspection of the vessel,
its gear equipment, logbook, and
catch for purposes of enforcing the
Act and this Part.

(b) Signals. Upon being approached
by a Coast Guard cutter or aircraft, or
other vessel or aircraft authorized to
enforce the Act, the operator of the
fishing vessel shall be alert for signals
or other communications conveying.
enforcement instructions. [The follow-
ing signals extracted from the Interna-
tional Code of Signals are among
those which may be used:

(1) "L" meaning "You shoduld stop
your vessel instantly,"

(2) "SQ" meaning "You should stop
or heave to; I am going to board you,"
and

(3) "AA AA AA etc.," which is the
call to an unknown station, to which
the signaled vessel must respond by il-
luminating the vessel identification re-
quired by section 653.6]

(c) Boarding. A vessel 'signaled to
stop or heave to for boarding shall:-

(1) Stop immediately and lay to or
maneuver in such a way so as to
permit the Authorized Officer and
his/her party to come aboard;

(2) Provide a ladder for the Author-
ized Officer and his/her party;

RULES AND REGULATIONS

(3) When necessary to facilitate the
boarding, provide a man rope, safety
line and illumination for the ladder,
and

(4) Take such other actions as are
necessary to insure the safety of the
Authorized Officer and his/her party
to facilitate the boarding.

- § 653.9 Penalties.
Any person or fishing vessel found

to be in violation of this Part will be
subject to the civil and criminal penal-
ty provisions and forfeiture provisions
prescribed -in the Act, and Parts 620

. (Citations) and 621 (Civil Procedures)
of this Chapter.

Subpart B-Management Measures

§ 653.20 Fishing year.
The fishing year for Atlantic herring

begins on July 1 and ends on June 30
of the following year.

§ 653.21 Seasonal catch quotas.
(a) Gulf of Maine. Quotas limiting

the amount of Atlantic herring which
may be caught in the Gulf of Maine
management area during the following
two periods of the fishing year are:

(1) For the period from July 1, 1978,
through November 30, 1978, 4,000
metric tons; and

(2) For the period from December 1,
1978, through June 30, 1979, 4,000
metric tons.

(b) Georges Bank and South. Quotas
limiting the amount of Atlantic her-
ring which may be caught in the
Georges Bank and South management
area during the following two periods
of the fishing year are:

(1) For the period from July 1, 1978,
through November, 30, 1978,- 7,500
metric tons; and

(2) For the period from December 1,
1978, through June 30, 1979, '2,500
metric tons.

§ 653.22 Closures.
(a) Closures. The Assistant Adminis-

trator shall project, at least once a
month, a date when the quota of her-
ring for each management area, less
an anticipated amount to be taken in-
cidentally pursuant to paragraph (c)
of this section, will be caught. If the
projected date is earlier than the end
of 'the period, the Assistant Adminis-
trator shall issue a field order 15rohb-
iting fishing for herring in the applica-
ble management area after the pro-
jected date.

(b) Prohibitions. Fishing for Atlantic
herring in the applicable management
area is prohibited from the effective
date of 'a field order issued pursuant to
section 653.24, except as provided in
paragraph (c) of this section.

(c) Incidental catch. (1) Fishing ves-
sels may fish in an area closed pursu-
ant to this section for fish other thail

herring and be allowed an incidental
catch of herring of not more than 5
percent of the total catch on board.

(2) Vessels fishing for mackerel in an
area closed pursuant to this section
shall be allowed an incidental catch of
Atlantic herring of not more than 20
percent of the total catch on board.

§ 653.23 Adjustments to seasonal quotas.
(a) Adjustments. The Assistant Ad-

ministrator shall monitor fishing
levels for and stock sizes of herring. If
he finds that the Gulf of Maine
spawning stock is not being main-
tained at approximately 67,600 metric
tons, the Assistant Administrator may
adjust the quotas in section 653.21.

(b) Considerations. In making any
adjustment under paragraph (a) of
this gection, the Assistant Administra-
tor shall consider:

(1) The effect of fishing levels
within the management areas;

(2) The catch per unit of effort and
rate of harvest of herring within the
management areas;

(3) Relative abundance and distribu-
tion of herring stocks within the man-
agement areas;

(4) The condition of the herring
stocks within the management areas;

(5) Fishing levels and abundance of
herring stocks in waters' outside the
management areas; and

(6) Any other relevant information.
(c) Procedure. (1) The Assistant Ad-

ministrator shall publish proposed ad-
justments to the quotas in the FMmE-
AL REGISTMa for public comment
before they are made final, unless the
Assistant Administrator finds for good
cause that such notice and public pro-
cedure are impracticable, unnecessary,
or contrary to the public interest.

(2) If the Assistant Administrator
decides, for good cause, that an adjust-
ment is to be made without affording
a prior opportunity for public com-
ment, comments on the necessity for,
and the extent of, the adjustment
shall be received by the Regional Di-
rector for a period of 15 days after the
effective date of the field order,
During any 15-day comment period,
the Regional Director shall make
available for public inspection, during
business hours, the aggregate data
upon which the adjustment was based.

(3) If comments are received during
any comment period, the Assistant Ad-
ministrator shall reconsider the neces-
sity for and the.extent of the adjust-
ment. As soon as practicable after that
reconsideration, he shall either '(i)
publish in the FwEDAL REoiSTER a
notice of continued effectiveness of
the adjustment, with a response to
comments received; or (ii) modify or
rescind the adjustment.

(4) Consultation and notice. The As-
sistant Administrator shall give notice
of adjustments to the quotas by issu-
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ance of a field order in accordance
with section 653.24 of this Part.

§ 653.24- Field orders.

(a) ontents. Field Orders issued by
the Assistant Administrator under this
Part shall include the following infor-
mation

(1) A description of the management
area which is the subject of the clo-
sure or quota adjustment;

(2) The effective date and any termi-
nation date of the closure or quota ad-
justment; and

(3) The reason for the closure or
quota adjustment.

(b) Consultation. Prior to issuance
of any field order, the Regional Direc-
tor shall notify the Executive Direc-
tors of the New England and Mid-At-
lantic Fishery Management Councils.

(c) Effective date. No field order
issued under this section shall be ef-
fective until:

(1) It is filed for publication with the
MPDAx Rnsisvt; and

(2) It has been posted for at least 48
hours prior to its effective date, and
sent by mall to all persons holding
permits issued under section 653.4.

(d) Termination. Orders issued pur-
suant to this section shall remain in
effect until the earlier of the following
dates:

(1) Any expiration date stated in the
field order;, or ...

(2) The effective date -of any order
which modifies, rescinds, or super-
cedes-the initial order.

§ 653.25 Discrd prhibitions.

There shall be no discarding of At-
lantic herring at sea by fising vessels.

§ 653.26 Spawning closures [Reserved]

§ 653.27 Size restrictions [Reserved]
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1.Statement ofOwProblem
1.1. The Management Unit and Its Insti-

tutional Framework
1.1.1. Preface
The United States has declared manage-

ment authority over the stocks of herring
that are endemic to an area designated as a
Fisheries Conservation Zone (FCZ). The
zone has as Its inner boundary the seaward
limit of the territorial waters of the coastal
states and as its outer boundary a line paral-
lel to, and 200 nautical miles from, the base-
line from which the territorial seas are
measured. This authority was established
on March 1, 1977 by Pub. L. 94-265, the
Fishery Conservation and Management Act
(FCMA). Under the FCMA. the United
States assumes sole responsibility for the
pursuit of scientific research, the establish-
ment of management plans and policies, and
the enforcement of the provisions of such
plans and policies. These activities must be
conducted, for the fishery resources within
the FCZ= In a manner that will provide the
greatest overall benefit to the nation from
the resources.

Pursuant to the FCMA. stocks of herring
beyond the territorial seas will be managed
by the US. Department of Commerce ac-
cording to objectives, policies and proposed
regulations established by the New England
Regional Fishery Management Council.
These policies and regulations are developed
In an Atlantic Herring Fishery Management
Plan (FMP) and are used to provide an "op-
timum yleld"from the fishery. The "opti-
mum yield" is based on the best available
scientific data; It is sensitive to the potential
for overfishing and It incorporates consider-
ations of biological, social, economic, and
environmental factors In determining the
greatest overall benefit from the herring
fishery. The FMP also establishes the ex-
pected domestic catch of herring, and in
doing so it defines the surplus production
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available for the foreign nationals to har-
vest. Once in place, the FVIP becomes the
vehicle by which the Department of Com-
merce regulates the Atlantic herring fishery
within the FCZ.

1.1.2. The Managemet Unit
The fishery resources addressed by this

FMP are the herring stocks which spawn in
and are generally restricted to the waters
off- the U.S. northeast and mid-Atlantic
coasts out to the limit of the U.S. Fishery
Conservation Zone. The two resources com-
ponents Identified are the Gulf of Maine
and the Georges Bank herring stocks. A
third resource component, the Southwest
Nova Scotia adult herring stock demon-
strates some seasonal migrktions into the
U.S. Fishery Conservation Zone. As such, it
enters into the analysis required to Identify
U.S. management strategies. It is, however,
not made subject to the provisions of this

In delineating the management units.
within the total resource, it is necessary to
acknowledge two provisions of the FCMA.
The national standards for fishery conserva-
tion and management specify that:

"To the extent practicable, an individual
stock of fish shall be managed as a unit
throughout its range, and interrelated
stocks of fish shall be managed as a unit or
in close coordination." (Sec. 301(a)(3)).

The FCMA asserts also that:
"Except as provided hi subsection (b)

nothing in this Act shall be construed as ex- /
tending or diminishing the jurisdiction or
authority of any state within its bound-"
aries." (Section 306(a)).

The juvenile herring of the Gulf of Maine
(fish aged one to three) are largely confined
to, areas within 3. miles off the.State of
Maine coastline. Three year old herring,
however, migrate to a degree and become
available to the adult fisheries both inside
and outside the thee mile zone. During any
given year fish aged 3 and older belonging
to Gulf of Maine stock' may become subject
to fishing in waters over which the States of
Maine, New Hampshire, Massachusetts and
Rhode Island, have manaigement authority
as well as in the U.S. Fishery Conservation
Zone outside state boundaries. A similar sit-
uation exists with respect to the Georges
Bank herring stock whereby herring during'
certain seasonal migration phases appear in,
the territorial waters off the States of.
Rhode Island, Connecticut and Neiw York. -,

In order to meet the need for coordinated
management of the herring resources while
at the same time recognizing the manage-
ment authorities of the states, It is recom-
mended that:

1. the provisions of this FMP through ap-
propriate institutional arrangements be
made applicable to all berring fisheries
from the shore lines of the New England
and Mid-Atlantic States out to the limit of
the U.S. Fishery Conservation Zone with
the exception of the fisheries for juvenile
herring in the t~rrltoral waters of the State
of Maine; and that -

2. the management provisions be specified
based on the presumption that the State of
Maine in the management of the fisheries
for juvenile herring carefully considers the,
bio-economic interaction between the juve-
nile and adult components of the Gulf of
Maine herring stock and through appropri-
ate measures (1) seeks to contribute towards
the achievement of management objective
and (2) conducts the herring fishery within
3 miles in a manner that does not impede
the achievement of the Council's objective-1.

It is rec6gnized that management authori-
ty over-the Georges Bank herring resources
is an issue currently being contested be-
tween' the U.S. and Canada. It is niot- within
the purview of this FMP to establish man-
agement authority. Rather this FMP is gen-
erated under a scenario which assumes that
the Georges Bank herring stock will be re-
tained under U.S. management Jurisdiction.

1.2. A Descriptive Summary of Resources
and Industry

1.2.1. Descriptive Summary of the Re-
source

The sea herring of the western Noith At-
lantic ii'a pelagic, schooling species which is
confined to the 'continental shelf waters
from Labrador to Cape Hatteras. Herring
populations coming under the Jurisdiction
of the FCMA. if only briefly during the
course of their seasonal migrations, include
the Georges Bank; Gulf, of Maine and
southwest Nova Scotia stocks.

Very high catches of herring (ages 3 and
older) were taken during the late 1990's and
early 1970's by the distant water fleets,
principally northern European trawlers, in
the continental shelf waters from Georges
Bank to Cape Hatteras. Allocations'to those
foreign fleets were sharply curtailed in 1976
and 1977 and since then .the pattern of the

remaining fishing effort, that of the U.S.
and Canada, has been centered in the Gulf
of Maine/southern New England and the
southwestern Nova Scotia/Bay of Fundy re-
gions, with the largest catches made by the
Canadians in the latter region.

In addition, a sardine fishery, that pre.
dates the adult fishery, has harvested Juve-
nile herring (ages 1 to 3) in coastal waters of
Maine and the Bay of Fundy, and has tradi.
tionally employed fixed gear (stop seines
and weirs) to-take a major portion of the
catch.

It is generally understood that the
Georges Bank, Gulf of Maine and South-
west Nova Scotia stocks are separate repro-
ductive entities associated with well defined,
specific spawning areas but are not isolated

• genetically from one another. Therefore,
management must use stock specific criteria
when considering objectives and strategies.
The migratory movement of adult herring,
however, has complicated attempts to
manage on a stock specific basis. A realiza-
tion has only recently emerged that at var-
ious times of the year fish from all three
stocks may be expected to geographically,
overlap in varying proportions and become
seasonally subject to capture in the various
commercial fisheries.

Details regarding the current knowledge
of herring migration behavior are provided
to the reader in Appendix 1. In addition,
specific information relating to the biology
of sea herring in the region off the north-
east United States is presented in Appendix
1, detailing life history, ecological relation.
ships, population dynamics and habitat re-
quirements.

1.2.2. Industry Structure and Performance
The structure of the domestic Industry

that depends partly on the herring re-
sources available off the U.S. northeast
coast and partly on imports at various
market levels is shown schematically In
Figure 1.2.2.A. This product flow diagram II.
lustrates the major linkages between var-
ious sectors in the industry,

Any attempt to manage the herring fish.
eries in the region (Blocks 1A-iC, 1E in 1ig,
1.2.2.) through catch limitations or other-
wise will to some extent affect the landings
supply of herring (Blocks 2A and 2D). As
such, it will impact on the welfare of and
the distribution of welfare between the pri-
mary user groups (i.e. the fishermen and
owners of fishing vessels).
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Changes in landings supply brought about
by resources management measures will,
however, also impact on the supply of raw
material available to various secondary pro-
ducers (Le. processing groups, Blocks 3A-D).
In consequence the net economic results de-
rived by these user groupsfrom the herring
resources will be affected.

Through adjustments in the production of
herring products (Blocks 4A-E) induced by

'the changes in the availability of raw mate-
rial, the impacts of management regulations
reach 'the domestic consumer level (Block
5B) and foreign user groups (Block 5D).

As quantities change at the various mar-
kets levels, prices will adjust. As a result net
economic benefits to various industry user
groups at successive' market levels become
affected by management measures. Proper
prediction of such changes requires knowl-
edge of the structure and performance of
the markets on which the domestic and for-
eign user groups interact. It also is depend-
ent on knowledge of the behavior of various
user groups in response to prices observed
on these markets.

A detailed study of the industry structure
and its performance was undertaken. The
detailed results of this study are document-
ed in Appendix 2: "Harvesting and Re-
sources Utilization". A statistical summary
of major activity or performance indicators
are shown below (Table 1.2.2A.).

1.3. Perceived Management Problems
The problems of management of the her-

ring resources to be subjected to the proyi-
sions of this FMP fall in the following three
general categories:

(a) The current conditions of the herring
stocks, the market induced pressures for ex-
panded harvests and the economic need of
the New England fishing community.

(b) The complexity of the institutional
framework within which the resources have
to be managed.

(c) Uncertainty relative to the future
values of biological and economic param-
eters required for an appropriate analysis of
impacts of alternative strategies.

Various aspects of these problems are
dealt with in detail throughout this FMP.
They are briefly summarized below:

(a) The current low biomass of herring in
the Gulf of Maine and on Georges Bank call
for management aimed at rebuilding of
stocks. This need requires reconciliation
with current pressure for increased harvests
of the Gulf of Maine herring stock which is
induced by the current and expected mar-
keting prospects in Europe for frozen her-
ring.
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[3510-22-C]

Table 1.2.2.A.

Historical Activity and Performance Indicators in the-New England
Herring Industry and the U.S. Herring Market

Artivitv/Pprfnrmance Indicator Annual
Average 1972-76 1976

1. Harvesting Sector

-1.1. Catch Volume (1000 tons)

5Y, 1 & 22 ear olds; area 1 
-  11.9

5Y, 3 y+- area 1 1/ 8.3
5Y, 3 y+, area 2 - 14.0
5Y, 3 y+ total 22.3
5Z & SA6, 3 y+ 3.2
5Y, 5Z & SA6, 3 y+ 25.5

1.2. Catch Value (mill. S)

. IY, 1 & 2 year olds, area 1 1.0
SY, 3 y+, area 1 .7
5Y, 3 y+, area 2 .9
5Y, 3 y , total 1.7
5Z, 3 y+ .2
5Y & 5Z, 3yy 1.9

1.3 Effort No. of Gear

5Y, area 1 weirs 29
stop seines 49
purse seines n.a.

5Y, area 2 purse seines n.a.
& 5Z pair trawlers n.a.

otter trawlers - n.a.

1.4. Effort, Days Absent

5Y area 1 & 5z purse seines total h.a.
per vessel n.a.

pair trawlers total n.a.
per vessel n.a.

otter trawls total n.a.
per vessel n.a.

1.5. Gross Earnings From Herring Fishing
Per Gear/Vessel (1000 5)

weirs (5Y, area 1) 5.8
stop seines (5Y, area 1) 16.0
purse seines (5Y, area 2 & 5Z) n.a.
otter trawls (5Y, area 2 & 5Z)4 n.a.

1.6. Net Income to Vessel/Gear (1000 S,
Gross stock less variable costs)

purse seines, total n.a.
per vessel n.a.

pair trawls, total n.a.
per vessel n.a.

otter trawls, total n.a.
per vessel n.a.

1.7. Employment (no. of persons per vessel)

weir-stop seine fisher, (5Y, area 1) 273
purse seine (5Y, area ) n.a.
pajr&tgjjls & purse seines (SY, area

mn.a.
man days absent while herring fishing n.a.
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1.8 Labor income from herring fishing ($)

purse sein fishery (SY area 2 & 5Z),
total n.a. 72,000

pair trawl fishery (5Y area 2 & 5Z),
total . n.a. 51,000

2. Processing Sector

2.1. Output, QUantity (1000 Mt product wt.)

Total 28.4 - 30.6

2.1.1. For: Human Consumption 23.9 26.3
Sardines 12.3 11.3
Steaks & Tidbits 1.8 3.0
Fillets (incl. H & G) 5.3 7.9
Other 4.5 4.1

2.1.2. For: Industrial Purposes 4.5 4.3
Meal 3.4 3.4
Oil 1.0 .9
Pearl Essence .05 .039

2.2.'Output, 
Value (mill .$)

Total 41.4 - 53.4

.2.2.l. For: Human Consumption 37.1 48.2
Sardines 22.1 24.5
Steaks & Tidbits 2.8 6.5
Fillets (incl. H & G) 2.6 4.3
Other 9.7 13.0

2.2.2. For: Industrial. Purposes 4.3 5.2
Meal 1.3 1.4
Oil .3 .3
Pearl Essence 2.7 3.4

2.3. Number of Plants

Total .34.23/ 333/

2.3.1. For: Human Consumption 29.2 28
Sardines , 16.2 16
Stakes & Tibdits7 10.2 12
Fillets (incl. H &-G) 3.2 5
Other 12.4 10 -

2.3.2. For: Industrial Purposes 5-/

Meal 2.0 2
Oil 2.Q 3
Pearl Essence 3 :4 3

2.4. Employment - Total Man Months
(per plant in parentheses) '-/ 1975 1976

Total 23,460 (733/ 23,941 (725)1/

2.4.1. For: Human Consumption 21,142' (783) -/  21,550 (770)1/

Sardine's 14,516 (968) 15,256 (954)
Steaks & Tidbits 12,497 (1041) 12,807 (1067)
Fillets (incl. H & G) 2,650 (663) 3,311 (662)
Other 5,352 (535) 5,267 (527)

2.4.2. For: Industrial Use 2,318 464)1/ 2,391 (478)2
Meal 1,850 295) 1,891 (946)
Oil 909 (455) 2,232 (744)
Pearl Essence 701 (234) 744 (248)
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Annual

3. Consumption Average 1972-76 1976

3.1 Apparent Consumption of
Canned Sardines (1000 MT) 34.2 29.0

3.2 Retail Prices for Canned
Sardines (cents per 3 3/4 oz.
can) 37.54 52.9

4. Imports & Exports

4.1 Imports, total 51.3 63.3

from Canada V 15.2 20.6
from other countries V 36.1 42.8

4.1.1. Fresh-Frozen Q 35.2 26.1I(from Canada) V 2.7 2.5

4.1.2. Canned Sardines Q 25.2 24.4
V 33.1 40.5

4.1.3. Other Q 17.0 20.6
(smoked & Cured) V 15.4 20.3

4.2. Exports

4.2.1 Frozen herring to
West Germany Q 5.8 10.6

V 2.6 4.9

4.2.2. Canned Sardines Q 0.9 0.8
V 1.4 1.6

1/ Area 1 refers to inside 3 miles off State of Maine, Area 2 is defined as

the entire 5Y less Area 1.

2/ Includes herring of age 3 years and above.

N_ Totals are exclusive of duplication.

4/ Some plants, especially those in the meal and oil, and other food sectors,
have a small percent of total value of production due to herring; thus a
small percent of their employment is due to herring.

5/ Q = 1,000 MT product weight

V = 1,000,000 S

6/ Includes weight of containers.

Sources: (1) United States Department of Cozerce, Current Fishery Statistics
Series.

(2) NMFS, Unpublished data.
(3) NERFMC, Unpublished data - vessel performance.
(4) Maine Department of Marine Resources, U~published data.
(5) BRD Statistisches Bundsamt Aussenhandel, Reihe 2, Spezlialhandel

nach waren und Landen, 1954-74.
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(b) Ideally, management of fishery re-
sources that cross the geographical bound-
aries separating the management jurisdic-
tions of U.S. Government, the Canadian
government, and the individual States
would be most effective under a single over-
all management plan endorsed by all par-
ties. Realistically, one overall management
plan is not feasible at this time, therefore, a
minimum requirement for effective manage-
ment s that the separate management
plans promulgated by the various entities be
closely coordinated.

(c) The management regulations to be im-
plemented from this F7P will impact on
future resource abundance and availability,
as well as on the stream of future benefits
that user-groups at various levels will derive
from these resources. In developing this
FMP, these impacts need to be considered.
The reliability of our assessments of-such
future impacts depends -on the accuracy
with which we can predict the biological
and economic parameters that characterize
our decision ervironment. Our current, pre-
dictive ability is howeyer limited. In particu-
lar, it is important to provide -for an im-
proved understanding of both the function-
al relationship between parental stocks and
subsequent recruitment, and the relation-
ship between year class strength and key
environmental variables.

1.4. Management Objectives
In recognition of the above the Council

has established that the management of the
Atlantic herring shall have the following
two objectives:

(1) To manage the Gulf of Maine and
Georges Bank/S.N.E. adult sea herring
stocks so as to achieve bhdividual biomass
levels at which continued and relatively
stable annual recruitment is probable allow-
ing for annual rates of stock increases that
are consistent with:

a. the provision that spawning stocks in
all areas are maintained ator above current
levels of abundance; and with

b. reasonable social and economic impacts
on the various industry and consumer user
groups including those user groups depend-
ent upon the Gulf of Maine juvenile herring
fishery.

(2) To manage the Gulf of Maine juvenile
herring stock so as to stabilize and subse-
quently rebuild the sardini industry.

Consistent with the discussion in Section
1.1.2. this FM!' does not attempt to design
strategies directly aimed'at objective 2.

1.5. Approach to Determination of "Opti-
mum Yield" and Associated Management
Measures

The FCMA requires each FMP to specify
an overall annual catch limitation (TAC)
and a total foreign allowable catch. These
two management instruments coupled with
one or more additional regulatory measures,
the use of which are left by the Act to the
discretion of the Councils, constitute a man-
agement strategy. The "optimum yield"
(OY) in this general context is identical to
the particular TAC included in the selected
strategy.

The selection of a particular management
strategy should be based on the evaluation
of intertemporal, as well as intratemporal
consequences of strategies. These dimen-
sions are discussed below.

1.5.1. The Intertemporal Dimension of
Determining a Management Strategy

The biological, social and economic conse-
quences of determining overall catch limita-
tions for the 1978 herring fisheries in the

two management areas extend into the
future. A decision to abstain from or restrict
harvesting a resource today is an invest-
ment decision. Like other investment deci-
sions, it requires, determination of an ex-
pected return within some defined planning
period. In the herring fishery, biological pa-
rameters as well as current and future
prices and costs determine return on Invest-
ment. Direct and indirect effects on employ-
ment are likely to be additional consider-
ations relevant to an assessment of a social
return on rebuilding of herring stocks. In
order to evaluate the economic and social
impacts of strategies designed to achieve
various annual rates of stock recovery, it be-
comes necessary to predict future streams
of net benefits and costs associated with in-
dividual strategies. These future streams of
net benefits and costs in turn are impacted
by the particular sets of management regu-
lations enforced in future years. Manage-
ment strategies, therefore, have to be
viewed as encompassing a time span longer
than one year. It follows that annual "opti-
mum yields" have to be determined for mul-
tiple years, rather than a single year, recog-
nizing that future "optimum yields" will
have to be revised as our perception of the
biological and economic decision environ-
ment improves, and as our objectives for
management change.

The selection of ,a management strategy
in the Atlantic herring fishery is therefore
equivalent to finding the optimum intertem-
poral distribution of benefits to the nation.
Part 2 of this FMP offers an analytical base
for making a choice.

1.5.2. The Intratemporal Dimension of
Determining a Management Strategy

A continuous theme throughout the de-
velopment of this FMP is the significance of
the spatial and seasonal distribution of
annual allowable harvests. The significance
of these distributions has two interrelated
aspects. First, the annual allowable harvests
that provide for specific annual rates of
stock recovery are themselves functions of
'the spatial and seasonal catch distributions.
Second, these distributions impact on the
allocation of benefits to individual user
groups. In determining both "optimum
yield" for a given year, as well as in deter-
mining the allocations of this OY by area
and season, the intratemporal distribution
of benefits to various user groups need to be
assessed. Section 2.6. of the analytical part
of this FMP provides a base for identifying
options and making a choice.

FINAL

ATLANTIc HERRING FISHERY MIANAGEMENT-
PLAN

PART 2

IDENTIFIcATION OF STRATEGIEs AND IMPAcT
ANALYsIs

2. Identification of Strategies and Impact
Analysis -

2.1. Introduction
The FCMA specifies the management in-

struments available to the Council for
design of strategies to achieve the adopted
management objectives. These are:

(1) An overall annual catch limitation in
the fishery (TAC), Sec. 303(a)(3).

(2) Total foreign allowable catch, Sec.
303(a)(4)(B).

(3) Designation of fishing zones and fish-
ing periods, Sec. 303(b)(2).

(4) Catch limitations by area, species,
season, size, etc., Sec. 303(b)(3). ,

(5) Gear/vessel specifications, See.
303(b)(4).

(6) Permits/fees, Sec. 303(b)(1).
(7) Access limitation, Sec. 303(b)(6).
(8) Other regulatory measures, Sec,

303(b)(7).
The VCMA requires that each FMP in

cludes specification of the first two instru.
ments. The use of the remaining six Instru
ments Is left to the discretion of the Coun
cil. This Plan shall therefore, as a minimum,
include an overall catch limitation (TAC)
and a total foreign allowable catch in the
Atlantic herring fishery.

A maiagement strategy is a particular
combination of two or more management in-
struments where certain values/conditions
have been assigned to the instruments.

Given the nature of the herring resource,
the management problems as-perceived and
the management objectives as adopted, the
formulation and evaluation of alternative
management strategies need to address two
major Issues/decision areas. They are (a)
the timing and annual rate of progress in
the stock rebuilding program, and (b) the
spatial and seasonal distribution of a given
annual allowable harvest:

(a) The Timing and Annual Rate of Prog-
ress in the Stock Rebuilding Programs

A decision to rebuild a depressed fish
stock is fundamentally an investment deci-
sion. Real investment and the restoration of
fish resources are related efforts, require
similar sacrifices or costs and play similar
roles in the general economic process. Both
look to the provision of future satisfactions
that would not be obtainable without some
present sacrifice. Both involve a transfer of
consumption from present to future; there-
fore both, to be rational decisions, require a
comparison of present sacrifice with expect-
ed future satisfaction. Either investment or
rebuilding of fish stocks increases net satis-
factions if the transfer of some consumption
from present to future necessitates a pres-
ent sacrifice which is smaller than the value
that presently is attached to the expected
increase in future satisfactions.

Having established that the objectives for
management of the Atlantic herring re-
sources include stock restoration, the Coun
cil's decision is one of choosing between al-
ternative investment projections, i.e. stock
restoration strategies.

Each may be characterized, among other
things, through its time horizon and time
path of resource utilization. In the case at
hand, restoration strategies may differ with
respect to the particular future time periods
in which the desired stock levels of the two
herring resources will be reached. The time
paths of harvesting leading up to such
future time periods may vary between strat-
egies. There is therefore an infinite number
of rebuilding strategies that theoretically
could be considered by the Council.

The process of identifying a large number
of individual management strategies and as-
sessing their economic impacts in order to
find the "best" strategy can be lengthy and
difficult. The usefulness of pursuing this
avenue is limited by our ability to effective-
ly discriminate between individual strategies
based on their predicted impacts (on stock
size) in future time periods. Recognition of
this limitation is the primary reason for re-
stricting' the number of alternative stock re-
building programs considered.

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978

60486



RULES AND REGULATIONS

(b)-Tze Spatial and Seasonal Distribution
ofAnnual Allowable Harvests -

Herring aggregations available to U.S.
fishermen in the Fishery Conservation Zone
are composed of more than one spawning
stock. Seasonal migrations of the different
stocks in the U.S. and Canadian waters
result in variations throughout the year in
stock intermingling ratios in any given area.
As a result the allowable levels of harvest
by area are partially functions of the sea-
sonal distribution of catches.

Simultaneously, seasonal allocations/
quotas by area impact on the allocation of
benefits to various user groups primarily
through the accessability'of the resources
to various gear types during spawning and
overwintering pexiods. The nature of these
relationships need to be explored so as to
arrive at feasible options for area/perlod
TACs and assessments of their impacts on
total benefit from the fishery and Its distri-
bution between user groups.

2.2. Summary of Analysis
The biological and economic analysis in

support of the herring FM? development is
summarized below:.

(a) With respect to the timing and annual
rate of progress in the stock rebuilding pro-
gram:

(1) Based on initial assessments of the bio-
logical consequences of leaving the 5Y adult
herring fishery unregulated, the option of
the Council taking no action to restrict 5Y
adult herring catch below the levels of
recent years was ruled out as a management
strategy to be consistent with the adopted
management objectives.

(2) Four alternative stock restoration
strategies were identified (S,, S,, St, S,,).
Stock rebuilding is initiated in 1978 under
S,, in 1979, under S, etc. Each of these

.strategies specified annual TACs for the
adult herring-fishery in 5Y over a ten year
period. For each strategy, expected domes-
tic catches (EDCs) in the 5Z/SA6 area were
indicated. These EDCs and the annual goals
6f rate of rebuilding of the Georges Bank
stock together determine the total annual

-foregn allowable herring catches in the 5Z/
SA6 area.

(3) The returns to the harvesting sector,
value of processing, labor income and aggre-
-gate regional income were used as benefit
criteria. The present value method was ap-
plied to discriminate between strategies.
Under- the assumptions made, results
showed S. to be preferable to S, which in
turn was preferable to S,, etc. One Implica-
tion is that delays in initiation of stock re-
building imply foregone benefits.

(4) Because of the expected domestic
catch of adult herring in 5Y during the first
six months of unregulated fishing in 1978,
the option of implementing S, has already
passed. Therefore. S,. Le. initiation of 5Y
stock restoration in 1979, Is the recommend-
ed strategy. This strategy limits the annual
TAC of adult herring in 5Y outside-State of
Maine waters to 1,000 tons during the
period 1979-1983.

(b) Wi11m respect to the spatial and season-
al distribution of annual allowableharvests"

(1) The analytical model for generating
area TACs, consistent with given spawning
stock recovery goals, was applied to examine
the impacts of a series of alternative season-
al distributions of the annual catch of adult
herring in 5Y (outside State of Maine
waters) on the magnitude of the annual
harvest that would provide for zero percent

growth in the Gulf of Maine spawning
stock.

(2) Although the total removals from the
Gulf of Maine spawning stock remain the
same, various seasonal distributions of har-
vest in 5Y will effect the total allowable
catch: a seasonal harvest that favors
winter/spring will result in an increase in
the total allowable catch because fishing
mortality is concentrated on mixed stocks,
but a seasonal harvest that favors the fall
will minimize the total allowable catch be-
cause the fishing mortality Is concentrated
on the indigenous stock. It must be pointed
out. however, that the historical participa-
tion of various gear types-in the 5Y adult
herring fishery may be altered by the appli-
cation of various seasonal catch distribu-
tions and resulting TAC's.

(3) If herring are not available to the
adult fishery in certain areas and periods
because of unanticipated behavioral pat-
terns, accommodation may be made within
the analytical mode to adjust area/period
TAC's without changing the level of total
removals from the Gulf of Maine spawning
stock. In general, if herring are more or less
available in 5Y relative to 5ZW during the
winter/spring period, allowable catch may
be shifted between the two areas according
to specific assumptions of the distribution
model. The various options considered for
the 5Y area/period TAC's are based on lLm-
ited removals that allow for the mainte-
nance of the Gulf of Maine spawning stock
biomass, but not its increase. If some stock
rebuilding were desired in the Gulf of
Maine for the fishing year 1978/79, It would
be necessary to reduce the suggested quotas
for both the fall and winter/spring periods.

(4) The annual catch of herring within
the Juvenile fishery of the State of Maine
has traditionally included some age 3 and
older herring. It Is consistant with effective
management of the herring resources that
the State of Maine take appropriate meas-
ures to manage the age 3- herring resource
within Its State waters In a manner which
will not impede the achievement of the
Council's management objectives.

(5) The quota for the 5Z fall fishery Is
quite flexible. It has been assumed that the
5Z/SA6 spawning stock can sustain a har-
-vest of 20,000 MT and still increase Its abun-
dance up to the minimum desirable spawn.
ing stock size. So long as the 5Z harvest is
taken during the fall period, the SY spawn-
ing stock is not expected to be negatively
impacted, and considerable accommodation
can be made in 5Z for the traditional SY fall
fishery interests.

(6) Art evaluation of the gross revenue Im-
plications to the harvesting sector and Its
subgroups was made. The sensitivity of the
distribution of gross revenues by major gear
groups, purse seines and pair trawls to alter-
native seasonal 5Y TACs was tested.

(7) Changes in gross revenues from her-
ring fishing to major gear groups for 1978/
79 were predicted under alternative area/
period TAC options and an assumed require-
ment of zero annual growth in the SY
spawning stock. Substantial reductions in
gross revenues compared to recent years are
predicted unless compensatory income from
the summer-fall herring fishing on Georges
Bank is forthoming.

(8) The conditional gross revenue forecast
suggest that a policy of maximizing gross
benefits to the harvesting sector within
some stock growth constraint can only be
pursued at the expense of reduced gross

earnings to purse seiners. A numerical eval-
uation of this trade off was shown.

2.3. Biological Analysis of t1 Resource
2.3.1. Stock Abundance and Present Condi-

lion
2.3.1.1. Gulf ofMaine Adult Herring Stock
In coming year classes to the adult fishery

In the Gulf of Maine do not fully recruit
until the age of 7. As a result, the impact of
year class strength may be felt for many
years as the particular age group passes
through the fishery. Since 1973, the 1970
year class has been dominant in catches
from the adult herring fishery (age 3+).
The size of this year class at age 3 has been
estimated to be 64,200 metric tons (NOAA/
NMFS June 1977 assessment) and as such
reflects the largest recruiting year class
abundance in the history of the fishery.
The previous dominant year class occurred
in 1966 and was calculated (1974 ICNAF
Redbook, p. 42) to be 32,300 MT at age 3.

Year classes prior to 1970 can be expected
to contribute only slightly to catches from
the SY adult fishery in 1978. As a result, rel-
ative year clm strengths since 1970 can be
expected to Influence projections of stock
growth and acceptable levels of catch. Previ-
ous assessments of the 1971 year class as-
sumed that the abundance at age 3 (1974
ICNAF Redbook) was equivalent in size to
the relatively poor 1969 year class at age 3
(73 million fish, 8.800 M'. Current assess-
ments indicate that the abundance of the
1971 year class was 5% larger (9,400 MTL age
3) then the 1969 year class. The 1972 year
class has been assumed equal to the 1971
year class since 1975 (1975 ICHAF Redboo4
p. 46) based upon catches In the Maine juve-
nile fishery and the poor catches n the
Gulf of Maine adult fishery.

While 1975 catch data from the Maine ju-
venile fishery indicated that the 1973 year
cla was no more abundant then the 1972
year class, 111.4 million herring were taken
from the Maine juvenile fishery in 1976, the
largest age 3 catch since 1969. This year
class has, therefore, been assumed to vary In
size at age 3 from 64 millon (equal to the
1969 year class) to 150 million fish (by con-
vention equivalent to one half the 1966 year
class age 3 level of abundance, 1975 ICNAF
Redbook, p. 46). For 1977 and 1978 it is as-
sumed that this 1973 year class Is equal to
one half the 1966 year class size.

The abundant catch of the 1974 year class
as 2 year olds in the Maine Juvenile fishery
(310 million fish) suggested a year class
strength equivalent to the 1966 year cl
(32,300 MT). The previous assessements,
that the 1974 year class was equal to the
poor 1969 year class (9,000 MT), were as-
sumptlons based on very limited data and
no longer appear to be valid. Information on
the size of the 1975 year class Is available
from larval surveys and age 1 (1976) and 2
(1977) catches in the Maine juvenile fishery.
For the purposes of the current assessment,
this year class is assumed equal to the 1969
year class at age 3.

Assessment of the Gulf of Maine spawn-
Ing stock (age 4 and older) for the beginning
of 1976 indicated an abudance of 60,600 MT
(ICNAF Redbook, 1976, p. 35-50). The latter
assessment predicted that the 1976 catch of
20.000 MT in the Gulf of Maine would
result In a stock decrease to 43,000 MT at
the beginning of 1977. Due to changes in
the recruitment assumptions for year
classes 1973 and 1974 noted above, it now
appears that the stock size only decreased
to 52,800 MT at the beginning of 1977.
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Stock Size
'(age 4+) Recruitment

beginning of year at age 3 Year Class
Year (MT) (MT) Represented

1969 140,900 32,000- 1966

1970 130,800 18,300 1967

1971 100,900 14,000 1968

1972 66,200 8,800', 1969

1973 31,100 64,200' 19Z0

1974 . 40,100 ., 9,400- 1971

1975 80,700 9,300-* 1972

1976 60,600 , 16,00 1973

1977 52,800 32,300 1974
-"2/ 3/

1978 67,600 8,800 1975

1/ Based upon-revised estimatesof -1973, 1974 year classes (see text).

2/ Assumes 20,000 MT catch for 1977 in 5Y.

3/ Pending further data,'the 1975 year class is assumed to be equal

to 'the relatively poor 1969 year class at age 3.

2.3.1.2. George$ Bank .dult Herring Stock In size to the, 1969 year clasL Based upon
the strength of these year classes in the

Recruitment into the Georges Bank-fish- Maine Juvenile fishery, however, stock esti-
ery is more rapid then into -the Gulf of mates were revised upward to 109,000 and
Maine, fishery, such that an incoming year 219,000" MT respectively. With low catches
class is fully recruited by age 5. As a result, in 1976, the projected stock size (age 4+) at
the impact of vailations in year class the beginning of 1977 has been given at
strength can be expected to be manifested 270,000 MT. If. as has been assumed In pre-
earlier on qeorges Bank then in the Gulf of. vious assessments, the catch.from 5Z/SA6
Maine. Because the analytical technique had. been 28,000 MT, the stock (age 4+)
used to assess your, class strength and fish- would have been expected to increase to
Ing mortality rate (cohort analysis) 1 most -456,000 MT at the beginning of 1978. It
accurate under conditions of increasing ex- should be noted that catches of herring
ploltation, the diminishing catches resulting from 5Z/SA6 in 1977 were less than 500 MT
from restrictive ICNAP quotas have, in for domestic vessels and about the same for
recent years provided a less accurate basis
for determination of the'. 1971-1974 year foreign vessels. As a result, It is not possible

class strengths on Georges Bank. In recent o adequately monitor the age distribution

years there has been a high level of correla- of the exploitable stock, and, thusthe, re-

tion for year class strengths as determined craitment of 1973 and 1974 year class fish

from corresponding analyses of the Georges cannot be assessed. In the current assess-

Bank and Gulf of Maine adult fisheries. ment the estimated 1973 and 1974 year
Therefore, the same assumptions asto year, classes make up 73 percent by weight of the

class strength have been applied -to both ' stock size in the 5Z/SA6-fishery. Given that
csrenh hthe above revisions of the 1973 and 1974

fsrsyear classes are incorrect and -those year

Previous assessments indicated that the classes are in fact equivalent to the 1969
1973 and 1974 'ybar classes were equivalent year class, then the stock size at the begin-

ning of 1978 will be 319,000 MT, assuming a
1977 catch of 1,000 MT. The assessment Is
thus critically dependent upon the assump-
tions concerning the 1973 and 1974 year
classes: The unexpectedly low levels of
catch taken by'foreign vessels'in the desig-
nated 1977 fishing window may Indicate an
overestimation of the 1973, 1974 year class
abundance recruiting to the Georges Bank
fishery. The absence of these year classes,
however, may as well be related to these
herring =not attaining 'sexual maturity.
Oceanographic conditions may also have ef-
fected a change in behavioral patterns re-
sultihg in diminishing stock abundances In
traditional prespawning fishing areas. Ilow-
ever, survey cruises conducted by NOAA/
NMFS indicate a general diminished abun-
dance over all of Georges Bank and, thus, It
seems prudent to assume an overall low'
stock abundance. As a result, analysis pre-
sented here assumes a conservative 1978
,stock level of 199,000 MT in 5Z/SA. A stock
size of this level suggests in addition that
the already poor 1971 and 1972 year classes
may. In fact be less abundant than anticipat-
ed."
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Catches" reported to date for the 5Y adult the stock at the beginning of 1978 Is project-
herring fishery indicate that the expected -ed to be 67,600 MT (a 28% increase over the
catch for 1977 will approiimate 20,000 MT. year). Table 2.3.1. summarizes the assump-
Assuming this level of catch for 1977 and, tions of spawning stock size and recruitment
the revised 1973, 1974 year class strengths, used in the current assessment.

Table 2.3.1.

Gulf of Maine (5Y) Adult Herring Fishery:

Summary of Stock and. Recruitment Assumptions
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[3510-22-C]

Table 2.3.2.

Year

-1963

1964

1965

1966

1967

1968

1969

1970

1971

1972

1973

1974

1975

1976

1977

1978.

1/ Revised estimate of 1973 year
(in parentheses).

2/ Revised estimate of 1974 year
value (in parentheses).

class strength up from preliminary value

class strength up from preliminary

3/ Estimate value of stock (age 4+) abundance given two assumptions
of 1973 year class abundance.

4/ Estimate value of stock (age 4+) abundance given revised estimates
of 1973 and 1974 year classes. Value in parentheses is the

estimate appropriate to the conservative (85,009 .M) 1973, 1974
year class estimates. A catch of 1,000 MT is assumed for this
stock in 1977.
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Georges Bank (5Z/SA6) Adult Herring Fishery
Summary of Stock and Recruitment Assumptions

Stock Size.
(age 4+) Recruitment

beginning of year at age 3 Yei
(HT) (MT) Rej

270,000 525,000

705,000 430,000

980,000 210,000

1,105,000 240,000

1,140,000 180,000

1,025,000 200,000

760,000 219,000

600,000 135,000

450,000 95,000

245,000 85,000

140,000 437,000

340,000 . 85,000

279,000 85,000
I/

209,000 109,000 (85,000)
3/ 2/

270,000 (245,000) 219,000 (85,000)
4/

484,700 (319,700)- 85,000

ar Class
presented

1960

1961

1962

1963

1964

1965

1966

1967

1968

1969

1970

1971

1972

1973

1974

1975
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2.3.1.3. Other Fisheries Impacting Upon
Management Unit
. Historically the assessments which liave
been generated for the Gulf of Maine
spawning stock have not explicitly ad-
dressed the jfivenle fishery along the coast
of Maine. Rather, in establishing allowable
catches for the 5Y adult fishery (principally
through ICNAF) the analysis has deter-
mined year class strengths recruiting to
that fishery at age 3. As a result, fishing
mortality induced in the juvenile fishery
has already been Implicitly discounted.

In the past the Juvenile fishery has princi-
pally been conducted using fixed gear,
which tends to provide yield in relation to
abundance (environmentally induced vari-
ations In availability assumed average), thus
producing a constant rate of fishing mortal-
ity. Where the fishery is exploited using
movable gear (i.e.: purse seine), the possibil-
ity exists for fishing mortality to increase
substantially on a given year class, particu-
larly when the juvenile herring are relative-
ly less available to the fixed gear. In the
latter case, the juvenile fishery is able to
take increased advantage of a given year
class, thus impeding the achievement of ob-
jective 1, to rebuild and sustain at optimum
levels the size of the Gulf of Maine spawn-
ing stock. Where it is no longer possible to
assume 'constant fishing mortality on a
given year class in the juvenile fishery, the
validity of the adult fishery analysis may be
Impaired wthout explicitly considering the
activity in the juvenile fishery. Moreover, in
order that the entire resource may be man-
aged equitably, controls on fishing mortal-
ity by juvenile fishery purse seiners may be
indicated.

The sea herring resource off the northeas-
tern United States is migratory; subpopula-
tions range from Chedabucto Bay to Cape
Hatteras. As such, management measures
specified for the area under U.S. jurisdic-
tion will impact ubon stocks located outside
the jurisdictional area which may migrate
seasonally into U.S. waters. Of principal in-
terest is the southwest Nova Scotia stock
which is believed to intermix with Gulf of
Maine and Georges Bank stocks on a limited
seasonal basis such that it is subject to
catch by domestic- vessels. Similarly fish
stocks under U.S. jurisdiction are believed
to be seasonally subjct to Canadian exploi-
tation. Data made available through joint
discussions between U.S. and Canadian as-
sessment scientists (October 1977) indicate
that the southwest Nova Scotia stock (age
4+) is presently assessed to be 363,000
metric tons. Recent assessments of recruit-
Ing year class size for this stock (1973-1974
year classes) are not currently available.

2.3.2. Stock Assessment and Optimality
2.3.2.1. Overview of Analytical Concepts
Two measures of fishing mortality (P)

have been Identified as reference points for
the purpose of establishing a biological basis
for fisheries management. F,., refers to the
exploitation rate at which the maximum
yield may be derived (pounds landed) for
each individual (recruit) while it is in the
fishery (I.e.: subject to being caught by the
gear in use). It Is a function of the growth
and natural mortality processes- within the
fish stock, as well as the age (or size) at
which a fish becomes subject to the gear.

,. is formulated independent of recruit-
ment, and as such, does not provide an abso-
lute estimate of expected yield. An under-
standing of F_ relating to a maximum ex-
pected yield per recruit, can lead to an estir
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mation of allowable catch, given a knowl-
-edge of the magnitude of year to year re-
cruitment. -The value in maximizing yield
per recruit # that the fishery extracts the
maximum yield from whatever overall abun-
dance may be available at the time. Natural-
ly, the' higher the abundance the greater
the absolute catch.

F,, refers to the fishing mortality' rate at
which the average long-term catch from a
stock is at a maximum level, and is a func-
tion of the total production process within
the stock, including recruitment. F and
F,, may be found to correspond in those
situations where the average level of re-
cruitment does not change directly in re-
sponse to changes In stock abundance. The
concept of MSY Is difficult to define and its
value cannot be precisely estimated for
many reasons. Moreover, the usefulness of
the concept for non-equilibrium fish popula-
tions and in situations requiring relatively
short-term management decisions is un-
clear. As a result, F, may have only limited
applicability.

The form of the relationship between
yield per recruit and fishing mortality dif-
fers for various fish stocks according to
their growth and natural mortality charac-
teristics. For herring, the levelof fishing
mortality which corresponds to the maxi-
mum yield per recruit (F) occurs at a rela-
tively high level and may not be precisely
Identified. Because F, does not consider
the magnitude of annual recruitment, man-
agement measure based upon this refer-
ence point alone do not guarantee the main-
tenance of the spawning stock at a level
that would insure either an optimum level
of total yield or optimum average recruit-
ment. Moreover, where the relationship be-
tween yield per recruit and fishing mortal-
ity has no clearly defined maximum or, if
present, occurs at a relatively high fishing
mortality level, the setting of TACs for
catch regulation at the F. level may lead
to reductions in both stock size and the
number of age groups in the exploited
stock, large short-term changes in allowable
catch and possible recruitment failure due
to critically low spawnipg stock levels.

The principal element governing the ade-
quacy of F, as a reference point in man-
agement is- the recruitment process, both
with respect to environmentally induced
variability and the nature of the stock/re-
cruitment relationship. Since little is known
about the latter with respect to sea herring,
some evaluation has to be made on a quali-
tative basis using all available information
on the size and composition of the stock,
historic variations in recruitment to the
stock.- and the stock's relationship to other
components of the exploited ecosystem..
Where adverse consequences of setting a
fishing mortality rate too high are possible,
given the inadequacy of F_,,,, a more restric-
tive management system would be justified.
For example, the biological management
tools might include 1) fixing the fishing
mortality rate in the exploited phase at a
level somewhat lower than F,,, and 2) set-
ting a minimum spawning stock size.

For fish stocks such as herring, a fishing
mortality rate lower than F, can be set
which would result in only a small loss in
average yield, but would achieve a substan-
tially higher average stock biomass, greater
stock stability due to the presence of a
larger number of age groups in the exploit-
able stock, and higher average catch per
unit effort. The F,., level (defined as the

level at which the change In yield per re-
cruit with respect to mortality rate Is one-
tenth of that corresponding to the fishery
beginning on the virgin stock) has been
specified as a possible reference point below
F_ ... Fo Is suggested as having the merits
described above, although it will not neces.
sarily serve to achieve desired stability In
stock size and recruitment.

The establishment of a minimum spawn-
ing stock size constraint coupled with an op-
timum stock size goal, serves to minimize
the risks of stock depletion and recruitment
failure, and thus should be part of the sci.
entific evaluation leading to advice on spe-
cific management strategies. While our lack
of knowledge on stock/recruitment relation-
ships limits us in pin.pointing minimum
stock constraints, historical data permits
the establishment of stock levels below
which the danger of recruitment failure Is
indicated.

2.3.2.2. Gulf of Maine Adult Fisheri-Bc-
verion-Holt Yield Per Recruit

Anthony (1972) developed growth equa-
tions for eastern and western Maine herring
which are consistent with a gradient of pro-
gressively faster growing fish characteristic
of areas from Nova Scotia to Georges Bank.
Conversely, the maximum size attained by
the oldest fish is greatest in the Nova Scotia
stock. Consistent with Anthony's observa-
tion that the Western Maine * herring
growth equation is intermediate between
that for Nova Scotia and Georges Bank her-
ring and because major catches of area 5Y
adult herring have .historically occurred In
western Gulf of Maine waters, It has been
taken to be descriptive of growth of adult
herring In the 5Y fishery.

Figure 2.3.1. reflects the yield per recruit
curve for 5Y herring which is based on the
growth equation:

]L.-=34.64 1-e " 14 (t-&3811

and an estimate of the largest weight of a
fish in the stock, Wo=335.65 gin. In the
above expression, IL, is the length of a fish
in centimeters at age t. Characteristic of
fish having a slow rate of post-recruit
growth and fairly high natural mortality,
the curve has no apparent maximum.
Therefore, F, probably cannot be defined.
The Fo., level, the point where the net addi-
tion to the total catch achieved by one unit
of effort is one tenth of that in the virgin
fishery, is at Fo.,=0.34. It is clear that exert-
ing additional fishing effort beyohd the F..,
level does not result in substantial increase
in long-term catches but would result In a
rapid decline in catch per unit of effort.

Gulf of Maine Adult Fishery-Maximum
Equilibrium Yield

Herring stocks in the lnorthwest Atlantic
exhibit extreme fluctuations in the level of
annual recruitment. A review of Table 2.3.1.
demonstrates that in terms of blomass at
age 3, year class strengths have varied in
recent years by as much as a factor of 7.
This variation is perhaps most obvious for
the strengths (at age 3) of the 1969 through
1971 year classes, estimated to be 8,800;
64.200 and 9,400 metric tons respectively.
Given that the Bevertor-Holt yield per re-
cruit curve shown in Figure 2.3.1. does not
apparently reach a maximum value, and
that recruitment to the stock fluctuates
widely in magnitude, It s clear that maxi.
mum sustainable yield may not be readily
defined.
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Figure 2.3.1. Beverton-Holt yield per recruit curve for
Gulf of Maine herring.

FEDERAL REGISTER, VOL 43, NO. 250--THURSDAY, DECEMBER 28,1978

[3510-22-C] 60491



60'492

Understanding the severe limitation
which is imposed on long-term management
decision making by the inability to estimate
or define sustainable yield for herring, it is,
nevertheless possible to derive an estimate
of the maximum equilibrium yield based
upon historical recruitment data,1 making
the assumption that future recruitment will
follow a similar pattern.

In the absence of a clearly defined value,
of FI, for herring, F.., may reflect the level
of fishing mortality that reasonably corre-
sponds to the maximum equilibrium yield
from the fishery, 'given the assumption of
long-term average recruitment. By using the
estimates of recruitment over the last ten
years (Table 2.3.1.) and, assuming that these
estimates are representative of the long-
term average strength of a recruiting year
class, a long-term average yield of 16,000,
MT will result from applying a yield per re-
cruit value associated with fishing at F.,
Admittedly, this estimate may be biased by
Ignoring a possible stock recruitment rela-
tionship, in which case the average recruit-
ment might be expected to increase as
spawning stock size increased to optimum

'Recruitment here is considered to be at
age 4 based upon the assumption of the Be-
verton-Holt yield per recruit model where
tp' - 4.275.

RULES AND REGULATIONS

levels. It is understood that 16,000 MT does
not represent the 'acceptable biological
catch that may be established either at the
present stock level (67,600 MT) or on a year-
to-year basis.'

As part of the scientific advice on the
management of the 5Y spawning stock,
ICNAF has recommended a minimum size
constraint of 60,000 MT (ICgAF Redbook
1975, p. 46) and an optimum size of 80,000 to
120,000 metric tons has been suggested in
recent NMFS/NEFC assessments. These
constraints are designed to provide guide-
lines for the maintenance of a stock which
will support continued and relatively stable
recruitment. In this regard, levels of allow-
able catch from the 5Y spawning stock have
been edtablished for various rates of stock
recovery. Tables 2.3.3. shows that in order
to achieve a 10 percent rate of 5Y spawning
stock increase, a stock TAC of 1,000 MT is
appropriate. A catch. of 7,000 metric tons
may be taken from the stock if no increase
is desired. The relationship between 1978
catch and resultant 1979 stock size is
graphically represented in Figure 2.3.2. At
the current stock level of 67,600 MT, fishing
at F., (F=.34) will result in stock decrease
instead of stock maintenance and-maximum
equilibrium yield. Clearly fishing at F.., may
only be considered after the stock has
reached its optimum abundance.

2.3.2.3. Georges Bank/Southern New Eng-
land Adult Fishery

In general It is assumed that growth in
the Georges Bank spawning stock varies
only slightly (weight at age).from that char-
acteristic of western Gulf of Maine adult
herring:

Lt--33.3 1-e "0610--030

Because the Beverton-Holt yield per recruit
relationship based upon the above growth
model demonstrates no apparent maximum
as fishing mortality is increased (Fig. 2.3.3,),
F(max) again cannot be defined. The level
of fishing mortality rate taken to corre-
spond to optimum yield at optimum stock
levels which may provide a buffer against
over-fishing (F..,) has been determined to be
F.=0.33 for the Georges Bank spawning
stock.

Maximum equilibrium yields based upon
fishing at F., have been assessed at 100,000
to 150,000 MT corresponding to an optimum
spawning stock size of 500,000 metric tons
(See Herring PMP, FEDERAL REGISTER, Fob-
ruary, 1977). As part of the scientific advice
on the management of the 5Z/SA6 spawn.
ing stock, ICNAF has recommended a mini.
mum spawning stock constraint of 225,000
metric tons to assure continued recruitment.
If current spawning stock estimates (200,000
MT) are correct, It is clear that efforts to
promote stock restoration are desirable,

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978
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In Table 2.3.3. are shown levels of 1978
catch corresponding to various rates of
spawning stock recovery under three as-
sumptions of spawning stock abundance.
Given that the Georges Bank stock is at the
critically low 200,000 MT level, recovery
rates of no less than 15% are indicated in

RULES AND REGULATIONS

order to reach the minimum recommended
stock size at the beginning of 1979. Under
this assumption, as much as 46,000 MT may
be taken from the spawning stock In 1978.
However, at the 200,000 MT level a 15% In-
crease in stock size Is probably not ade-

quate. Under the assumption that recruit-
ment of the 1973 and 1974 year classes to
the fishery has been poor (stock equal to
319,700 MT), 67,400 MT may be taken from
,the stock4in 1978 to maintain the present
level, and a catch of 35,000 MT will provide
for a 10% 1978 rate of Increase.

Table 2.3.3.

Acceptable Biological Catches (1978) Consistent With Various
Rates of Stock Increase, With Resultant (1979) Stock Sizes

1978 Catch 1979 Stock
Percent (age 3+) (age 4+)

Spawning Stock Recovery Metric Tons Metric Tons

_/ 0 7,000 67.,600
Gulf of Maine 5 4,000 71,000

67,600 MT- i0 1,000 74,000

15 - 77,700

2/ 0 .63,300 484,700
Georges Bank 40,990 507,900
(good recruitment) 10 40,900 534,600
484,700 MT . 12 15,300 550,500

a2/ . 0 67,400 319,700
Georges Bank 5 52,000 335,200
(poor recruitment) 10 35,400 352,000
319,700MT 15 20,000 367,700

2/ - -0. 76,100 199,000
Georges Bank-- 5 66,200 209,100
(very poor recruitment) 10 56,300 219,300
199,000 MT 15 46,600 229,400

1/ Estimated as part of NMFS/NEFC June 1977 assessment.

2/ Estimated as part of NMFS/NEFC December 1977 assessment update 1977
catch of 1,000 MT assumed for the Georges Bank stock.

J
/-

4f

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978



RULES AND REGULATIONS

2.4. The Expected Domestic Catch Assess-
ment

2.4.1. Conceptual Basis
The FCMA requires that any FMP pro-

posed by any Council shall "assess and
specify the capacity and extent to which
fishing vessels of the United States on an
annual basis will harvest the optimum
yield" (Sec. 303(a)(4)(A) of the FCMA). The
most important of these two specifications
is the latter one, Le. the "extent to which,
etc." since it directly influences-the total al-
lowable level of foreign fishing (Sec. 201(d)
of the FCMA).

For purposes of this Plan the U.S. capac-
ity for fishing Atlantic herring in 1978 is
considered equal to the annual harvest of
the optimum yield. This is referred to in the
Plan as the expected annual domestic .catch
(EDC) of Atlantic herring.

The EDC in any fishery is the volume of
fish landed as a result of the interaction
and equating of supply and demand for a
particular species. The harvesting supply of
a species is influenced and constrained by.
among other things, the particular manage-
ment regulations in force. It follows that
the EDCs, and thereby the foreign allow-
able catches, cannot be determined indepen-
dently of management strategies.

The determination of the EDCs in this
Plan associated with alternative manage-
m'ent strategies is based on the notion that
in a given management area and in a given
year the EDC is equal to the area TAC eval-
uated as consistent with certain stock recov-
ery rates or the expected catch under a "no
plan" situation, whichever is less. It follows
that if the EDC under a "no plan" situation

is greater than the TAC that Is consistent
with a particular rate of stock recovery, the
total allowable level of foreign fishing
(TALFF) Is zero. It is assumed that domes-
tic herring fishing effort preferentially dir-
ects Itself to the Gulf of Maine (Y) area.
This assumption is corroborated by industry
representatives as realistic in view of rela-
tive catch rates and anticipated operating
costs per day at sea in various areas.

Furthermore, the assessments of the
EDCs and the derivation of the TALFFs
summarized in Table 2..1. are subject to
the assumptions of the biological model pre-
sented in Section 2.6. In particular the
annual Canadian catch in ICNAP Subarea
4XW is assumed to be 98,000 tons, the size
of Georges Bank herring stock as of 1 Janu-
ary 1978 is assumed to be 199,000 tons and
the seasonal distribution of catches follows
their historical patterns. All EDCs and
TAI. Fs for 5Y exclude catches of herring
the territorial waters of the State of Maine.

2.4.2. AtlUantic Herring EDC and Total
Foreign Allowable Catch in 5Yfor 1978

In the absence of any plan. the 1978 EDC
of herring in 5Y s predicted to be equal to
or greater than the 1977 commercial catch
of herring in the area, Le. 19,000 tons. This
is based on a projected catch of 7,700 tons
(1976/77 average) in the summer/fall fish-
ery for adult herring (Table 2.4.2). Further-
more, this prediction Is based on the expec-
tations that the following forces will con-
tribute toward continued high levels of
effort and landings In the domestic herring
fishery in 5Y.

(1) The expected continued ban on her-
ring fishing In the North Sea will keep the

West German Import price (CJ.P. Bremer-
haven) at or above $1000 per ton (frozen
butterfly filet). New England ex-vessel
prices for adult herring which in reponse to
Increased import prices were rising in 197T
will continue to adjust upwards In 1978.

(2) The competition among New England
processors for landings supply of herring
will increase as new firms are entering in re-
sponse to the favorable export market out-
look. The present (July. 1977) New England
herring flleting/freezing capacity of 500-750
tons of round herring per day is expected to
increase substantially. As a result there is
likely to be an upward pressure on ex-vessel
prices as processors bid for supplies.

(3) The exploitation of the groundflsh re-
sources in 1978 are likely to continue to be
restrictive. Vessels may seasonally transfer
effort from these species to herring fishing.

The EDC for 5Y under a management
strategy aiming at a zero percent stock re-
covery in 1978 is equal to the area TAC con-
sistent with this stock recovery, Le. 9-11,000
tons (Table 24.1.). Given a 5 percent stock
recovery strategy, the EDC drops to 1,000
tons. In both cases the derived TALFP is
zero.

2.4.3. Atlantic Herring EDC and TALFF
in Area 5Z and SA6 for 1978

Herring fishing in the 5Z and SA6 area av-
eraged 3200 tons annually in the period
1972-1976. This compares to 14,000 tons in
5Y (Table 2.4.3.). The fishery has primarily
been a winter fishery off Rhode Island,
Connecticut and New York. An area east
and south of Cape Cod (including Nantuck-
et Shoals) has been of some importance. A
domestic fishery for herring on Georges
Bank has-historcally not existed.

FEDERAL REGISTER, VOL 43, NO. 250--THURSDAY, DECEMBER 23, 1978 -
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Table 2.4.1.

Assessment of Expected Domestic Catches (ED6) and Total Allowable Levels of
Foreign Fishing (TALFF) for Herring in 1978 Unlr Certain Assumptions

of Stock Recovery Rates -
(thousand metric tons)

Area 5Y
Feasible EDC

Strategy Area TAC 5Y Derived TALFF

0 (no plan for 5Y). 19

1 (0% stock recovery) 9-11 9-11 0

2 (5% stock recovety) 1 1 0

Area 5Z & SA6 - conditional upon a 1000 ton TAC in 5Y
EDC

5Z, 6 Derived TALFF
Feasible Trad. Georges

Strategy Area TAC Grounds Bank Total

0 (no plan for 5Z -.

&SA6) - .6 8 14

2/ 3/
1 (10% stoak recovery) 35-56- 6 8 14 21-4r

2 (15% stock recovery) 20-46 6 8 14 6-32

Area 5Z & SA6 - conditional upon a 10,000 ton TAC in 5Y
EDC

5Z, 6 Derived TALFF
Feasible Trad. Georges

Strategy Area TAC Grounds Bank Total

0 (no plan for 5Z
& SA6) .3 4 7

2/ 3/
1 (10% stock recovery) 35-56 3 4 7 28-49

2 (15% stock recovery) 20-46 3 4 7 13-39

1/ The assumed-stock recovery rates represent arbitrary choices, not
necessarily constraining Council decisions.

2/ Range of values depends upon assumption of Georges Bank
spawning stock abundance (See Table 2.3.3.).

3/* Foreign allowable catch assumed to be taken entirely
during the fall period.*

FEDERAL REGISTER, VOL 4,NO. 250-THURSDAY, DECEMBER 28, 1978
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Table 2.4.2.

Recorded and Projected Monthly Catches of Adult Herring in 5Y,

(Statistical Areas 513 and 514) 1976-78 (metric tons)I/

Month 1978 1977 1976

January 3097 2638 1016

February 4056 3473 895

March 3422 2923

April 4300 2779 3675

May 1159 261

June 170 25

July 157 1287

August 2160 1843

September 7700 -1 1380 2784

October 668 2174

November 179 1829

December 863 113

Total 19,153 -.1 19,048 18,825

Sources: NEFC, Unpublished data
Maine Department of Marine Resources, Unpublished data

1/ Data have been adjusted to exclude catches of herring by purse

seines tA the territorial waters of the State of Haine.

2/ Predicted total for 1978 under a !'no plan" situation.
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Table 2.4.3.

U.S. Annual Herring Landings (Jdienile and Adult)

by Major Fishing Area

1 9 7 6
Annual Average Of Which Caught

AREA 1972-1976 Total in Adult Fishery

Stat.
Code Description Tons % Tons % Tons

511 Eastern Maine 3446 10 6500 13

512 Central Maine 14758 4 20427 41 7652 39

513 Western Maine 7055 20 10013 22

514 Northern Mass. 7910 22 11558 23 ll558.I! 58

520's East Cape Cod 171 0 507 1 507! /  3

530's - Southern N.E. and 2755 8 152 0 15211 1

600's Mid-Atlantic

TOTAL 36096 100 50056 100 19869 101

Source: NEFC, Woods Hole

1/ Derived by;subt-radting-from the total'50056-tons the total'reported

catch of weirs, stop-seines and inshore purse seines
herring catch in statistical areas 514 to 613. ,

and the total

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978
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A major determinant of the EDC in the
area 5Z & SA6 is the overall catch limita-
tion enforced in the 5Y area. Consequently,
assessments of EDCs in the former area
have to be made conditional upon TACs in
the latter area. The alternative EDCs for
the 5Z & SA6 areas shown in Table 2.4.1.
are made conditional upon 5Y TAC levels of
1,000 tons and 10,000 tons respectively. The
two 5Y TAC levels correspond to a 5 and
zero percent 5Y spawning stock recovery
goals respectively.

A quantitative prediction of the impact on
the quantity of herring supplied from area
5Z & 6 from a reduction in the level of 5Y
catch through restrictive TACs requires an
understanding of:

(1) The fishing effort displaced in 5Y by
restrictive TAC's (total and by vessel size
and type);

(2) The extent to which various compo-
nents of this displaced effort-will be em-
ployed in herring fishing in various areas in
the southern New England/Mid-Atlantic
area and on Georges Bank; and

(3) The anticipated productivity of effort
applied by various vessel categories in each
of these areas.

There are no formal empirically tested
and verified models to guide us with respect
to predictions of (1) and (2). Furthermore,
lacking historical records on vessel perform-
ance, there is considerable uncertainty asso-
ciated with predicting catch per unit effort,
particularly with respect to the fishery on
Georges Bank. Consequently, It is possible
to proceed only on the basis of assumptions.
The specific assumptions on which the
EDCs in area 5Z & SA6 under the "no plan"
situation have been determined are as fol-
lows:

(a) The herring catch in the traditional
fishing areas, Le. off southern New Eng-
land/Mid-Atlantic and east of Cape Cod in-
cluding Nantucket Shoals out toward the
Cultivator Shoals will increase from Its
recent low levels to its 1972-76 annual aver-
age of 3,000 tons, under conditions of a 5Y
TAC of 10,000 tons. This reflects an expec-
tation that under this 5Y TAC regime ves-
sels (primarily trawlers) which In recent

years have been concentrating their winter/
spring herring fishing effort to Massachu-
setts and Cape Cod Bays will seek compen-
sation for lost catches in SY by Increasing
effort in the 5Z & SA6 areas.

(b) With a further -reduction of the 5Y
TAC to 1,000 tons. additional fishing effort
will be displaced. Attempts by vessels in the
class 70-90 it. to develop a herring fishery
east of Cape Cod out toward Cultivator
Shoals will be intensified. In response, the
catch from the area Is expected to Increase
to 6.000 tons.

c) The catch on Georges Bank (east of
Cultivator Shoals) will be generated by the
efforts of a handful of vessels-. that have the
necessary refrigeration systems and the ca-
pability of withstanding adverse weather
and sea conditions. To sustain fishing In
this area during the fall, vessels In this cate-
gory seek a minimum catch per trip of 80
tons. With the 5Y TAC set at 10.000 tons
these vessels are in a. position to derive a
larger portion of the gross stock from the
5Y herring fishery then what would be the
case under a 1,000 ton 5Y TAC. In the
former situation. 4.000 tons are expected to
be harvested in the Georges Bank fishery as
a result of 50 vessel trips yielding on the
average 80 tons per trip. In the latter case,
the effect on Georges Bank Is expected to
double which with an unchanged trip catch
averaging 80 tons results in a total catch of
8,000 tons.

In summary, in the hypothetical situation
of a 1,000 ton TAC in 5Y. the Induced EDC
in 5Z/SA6 Is assessed as 14.000 tons and the
combined EDC for 5Y/SA6 Is 15,000 tons. If
the catch limitation in 5Y alternatively was
set at 10.000 tons, the induced 5Z/SA6 EDC
would fall to 7,000 tons and the combined
EDC would be 17,000 tons. Furthermore, a
catch limitation in 5Y within the range of
1,000-10,000 tons s expected to induce an
EDC in the 5Z/SA6 areas of between 7,000
and 14.000 tons.

The above EDC assessments reflect the
expectation that losses of herring catches in
5Y through restrictive TACs to prevent fur-
ther stock decline will not be fully made up
in 1978 through increases in herring catches

In other areas. The 5Z & SA6 TALPF varies
between 6,000 and 49,000 tons depending on
the particular stock recovery goal sought
and the 5Y TAC scenario.

2.5. Bfo-economic Analysis Alternatire of
Stock Rebuilding Strategies

2.5.1. Management Strategies Cons&dered
The economic impact analysis focuses on

four alternative strategies (S,. S,, %. and S,
for the rebuilding of stocks through restric-
tive annual catch quotas. The expected con-
sequences,.of failing to implement a stock re-
building strategy, Le. of a "no plan" alterna-
tive were examined.

In the absence of a plan to restrict bar-
vesting in 5Y, the annual domestic catch of
adult herring in the Gulf of Maine outside
the State of Maine territorial waters, as dis-
cussed In Sec. 2.4.2., is expected to equal or
exceed the 1977 catch level, Le. 19,000 tons
(Ref. Sec. 2.4.). If the catches of adult her-
ring in Maine's territorial waters remain at
levels experienced in recent years (16,500
tons in 1976). and if the assumption of the
strengths of the 1973, 1974 and 1975 year
classes are made as in Section 2.3. the total
fishing mortality of herring in the Gulf of
Maine Is expected to continue at a level
which will result In a reduction in 1978 of
the adult herring stock size. In view of the
above assessments, the "no action" alterna-
tive Is found Inconsistent with the objec-
tives established for this FMP. Consequent-
ly, no further consideration is given to this
alternative.

2.5.1.?. Four Alternative Stock Rebuilding
Strategies

Each stock rebuilding strategy Is charac-
terized by Its projected time paths of har-
vesting (annual EDCs) of herring (3-) in
four different geographical area over a ten
year period. The four areas as shown in
Figure 2.5.1. are identified as follows:

Area 1: State of Maine territorial waters.
Area 2: ICNAP Div. 5Y less State of Maine

territorial waters.
Area 3: ICNAF Div. 5Z and SA6 less

Georges Bank east of Cultivator Shoals.
Area 4: Georges Bank east of Cultivator

Shoals.
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The ten year plan horizon was chosen to
allow rebuilding of the SY herring stock
under all four alternative strategies.

The four stock rebuilding strategies are
defined primarily with reference to the ex-
ploitation of the adult herring stock In the
Gulf of Maine. Rebuilding of this stock re-
quires sacrifices in the current and near
time periods. The stock rebuilding process
thus involves an intertemporal "trade-off"
of satisfactions. The stock restoration deci-
sion for the 5Z/SA6 herring stock is not as
important as that for SY stock because the
area TAC's in 5Z/SA6 that will ensure rela-
tively high stock recovery rates are unlikely
to restrict domestic herring catches. The ex-
pected domestic catch Is less than the area
TACs consistent with stock restoration
goals of 10-15% (Table 2.4.1).

As discussed in the assessment of EDCs in
Section 2.4., the domestic catches In 5Z and
SA6 are predicted to be substantially in-
creased by catch limitations enforced in the
5Y area. The catch scenarios projected for
Areas 3 and 4 are therefore induced catch
developments (implied EDCs) that are con-
ditional upon certain catch restrictions in
the 5Y area.

Area 1 catch levels, shown In Table 2.5.1.
under the four stock rebuilding strategies.
are recommended harvest limitations for
the domestic fishery within Maine's territo-
rial waters. In Area 2, catch levels are syn-
dnymous with TACs consistent with annual
goals for rate of stock rebuilding. During
the years of stock recovery, the Area 2 (SY)
TALFI is zero since the EDC n the absence
of a plan exceeds the area TAC (Ref. Sec-
tion 2.4.1.).

In Areas 3 and 4, the domestic catch levels
are expected to be induced by restrictions in
Area 2. Together with the annual goals of
rebuilding of the Georges Bank herring
stock, they determine the TALFF for the
5Z/SA6 area.

The distinguishing feature between the
four stock rebuilding strategies is the timing
of the initiation of the 5Y stock rebuilding
program. Under S, stock restoration begins
in 1978. Under S.. S. and S. the start of the
recovery process is delayed one. two and
three years respectively. The assumptions
and considerations behind the projected
catch scenarios under the four alternatives
(Table 2.5.1.) are spelled out below.
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Table 2.5.1.

TAC/Catch Scenarios Under Four Alternative Stock Rebuilding
Strategies (tons x 1000 of Herring 3 years +)

5Y 5Z.SA6-2/

Year Area 1 Area 2 Area 3 'Area 4 Total

SI

1978 7 - 1 6 8 22
1979 9.5 1 -6 8 24.5
1980 9.5 1 6 8 24.5
1981 9.5 1 6 8 24.6
1982 9.5 11 6 8 24.5
1983 _9.5 17 3 4 33.5
1984 9.5 17 3 4 33.5
1985 9.5 17 3' 4 33.5
1986, 9.5 17 3 4 33.5

'1987 "9.5 17 3 4 33.5

S2

1978 7 10 3 4 24
1979 9.5 1 6 8 24.5
1980 9.5 1 6 8 24.5
1981 9.5 1 6 8 24.5
1982 9.5 1 6 8 24.5

-1983 9.5 1 6 8 24.5
1984 9.5 17 3 4 33.5
1985 9.5 17 3 4 - 33.5
1986 9.5 17 3 4 33.5
1987 9.5, 17 3 4 33.5

S3

1978. 7 10 3 4 24
1979" 9.5 10 3 4 26.5
1980 9.5 1 6 8 24.5
1981 , 9.5 1 6 8 24.5
1982 9.5 1 6 8 24.5
1983 9.5 1 6 8 24.5
1984 9.5 1 *6 "-8 24.5
1985 9.5 17 3 4 33.5
1986 .9.5 17 3 4 33.5
1987 9.5 17 3 4 33.5

S4

1978 7 10 3 4 24
1979 9.5 10 3 4 26.5
1980 9.5 10 3 4 26.5
1981 9.5 1 6 8 24.5
1982 9.5 1 6 8 24.5
1983 9.5 1 6 8 24.5
1984 9.5 1 6 8 24.5
1985 9.5 1 6 8 24.5
1986 9.5 17 3 4 33.5
1987 9.5 17 3 4 33.5

1/ Area 1 refers to inside 3 miles off the coast of the State of Maine,
Area 2 refers to 5Y less Area 1.

2/ Area 4 refers to'Georges Bank east-of Cultivator Shoals. Area 3
refers to 5Z, SA6 less Area 4

FEDERAL REGISTER,VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978
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Strategy S,
Starting in 1978, an annual area TAC of

1,000 tons is enforced in Area 2 until the
size of the Gulf of Maine stock has In-
creased to the desired level of 100,000 tons.
This TAC is consistent with a strategy de-
signed to achieve a 10 percent stock recov-
ery in 1978. If is foreseen that with the an-
ticipated strengths of the incoming year
classes and the envisaged annual rates of
stock recovery the stock level of 100.000
tons will be attained in approximately five-
years, Le. by the end of 1982. The annual
area TAC consistent with the harvesting of
the sustained surplus production of the
Gulf of Maine stock at the 100.000 tons
level has been determined to be approxi-
mately 17,000 tons, under the assumption of
a closed season during spawning.

The catch in Area1 has been assumed to
be 7,000 tons in 1978 and 9,500 tons annual-
ly during the remainder of the time span
considered. The value of 7,000 tons (fish 3+
years old) is considered appropriate to the
expected magnitude of the 1975 year class
(at age 3) in that the rate of fishing mortal-
ity on this-age group is held approximately
constant with 1977. The value of 9,500 MT
of 3+ age fish is appropriate to the average
year class strength in the fishery, holding
the fishing mortality rate donstant. These
assumptions are discussed further in Sec-
tion 2.6.2.4.

The restrictive Area 2 annual TAC in the
period 1978-1982 is expected to induce a
considerable expansion of the 5Z & SA6
herring fishery relative to a "no plan" situa--
tion. The annual catches assumed for the
Georges Bank fishery for the period 1978-82
reflect the activities from an estimated 100
vessel trips during a two month period (Sep-
tember-October) averaging 80 tons per trip.
A total annual herring catch in 5Z & SA6 of
14,000 tons is assumed to be coupled with a
TALFF which by virtue of Its magnitude
allows for the desired rate of recovery of
the Georges Bank herring stock.

As the Gulf of Maine stock is restored to
its desired level, it is assumed that fisher-
men with larger vessels fishing in Area 4
will direct a shbstantial portion of their her-
ring fishing effort back to the Gulf of
Maine (Area 2).

S.,, Si and S,
It is assumed under all three strategies

that prior to initiation of stock rebuilding
an annual TAC of 10,000 tons in Area 2
coupled with catch restrictions in Area 1 as
outlined under S insures that the present
5Y adult herring stock size remains un-
changed. Once stock rebuilding is initiatgd,

annual Area 2 TACs of 1.000 tons are Im-
posed for five years. The assumptions of
year class strengths and annual, stock n-
creases during the stock rebuilding period
made under S, are expected to hold for S.
St and S. as well. Upon completion of stock
rebuilding in 1984. 1985 and 1986 for S,. S.
and S. respectively, annual Area 2 TACs of
17,000 tons are assumed to keep the 5Y
adult stock at around 100.000 tons.

Annual catches of herring (3 years +) in
Area 1 are assumed to remain the same
under S.S and S, as under St.

Catches in Areas 3 and 4 (Le. In Southern
New England and on Georges Bank) prior to
stock rebuilding are held at annual levels
3.000 and 4.000 tons respectively (see discus-
sion of expected domestic catches in Section
2.4.). These levels are assumed to double in
periods of stock rebuilding In 5Y, and upon
completion of stock restoration fall back to
their original levels.

2.5.2. Evaluation Criteria Used in the
Economic Impact Analysis

The economic welfare Implications of
both management strategies extend to nu-
merous industry user categories. In general,
these categories may be grouped Into the
harvesting, processing and consumer sec-
tors, of which the latter extends beyond the
regional level. Lack of data and empirically
verified demand and supply models prevent
us from asessing the Impact of the manage-
ment strategies and their induced effects on
the net benefits or economic surpluses de-
rived by these various groups. In complying,
as closely as possible, with the use of con-
ventional benefit criteria, the following four
income criteria have been applied to the
impact analysis:

(1) Returns from herring fishing to har-
vesting sector.

(2) Value of processing in various industry
sectors.

(3) Income to labor In various industry
sectors.

(4) Aggregate regional income.
In addition, the criterion of employment

in the processing sector has been used.
The above criteria, to which no individual

weights have been assigned, are assumed to
reflect the same dimensions of social and
economic Impacts that are subsumed In the
statement of the management objectives.

With respect to (1). returns from herring
fishing In Area 2 are measured as net of
variable costs (labor and operational costs).
The derivation of these costs are shown In
,Table A.5.2. In Appendix 5 and discussed in
Section B of Appendix 4. The Impacts of
stock levels on costs per ton of herring
caught in 5Y has been incorporated
through an assumed relationship between

catch per day absent and the beginning of
the year stock size.

In Areas 1, 3 and 4. neither catch per unit
effort nor cost per day absent are known
with any precision. As a result, gross returns
are used. Area 4 gross returns have been
crudely adjusted to account for anticipated
higher cost of harvesting.

A detailed tatement of the assumptions
and the e onomc relations used in the eco-
nomic Impact analysis are given in Appen-
dix 4.

2.5.3. Method for Comparing Strategies
The basic methodology for selecting

among investment alternatives includes the
present value method. The essential feature
of this method is the discounting of all cash
flows to present value from an investment
decision. The discounting procedure implies
that, in comparing future benefits with
present costs, we recognize that a postpone-
ment of benefits involves sacrifice in Itself.
It is commonly assumed that the appropri-
ate rate of interest at which cash flows are
to be discounted should reflect society's rate
of time preference. If, as assumed In this
analysis, society Is taken to be indifferent
between having $100 million today and $108
million next year, the social rate of time
preference is equal to 8 percent annually.=

Where decisions involve more than one al-
ternative, the project-strategy with the
highest present value is chosen.

2.5.4. Results of Economic Imphct Analy-
sis

The present value of the income flows
projected over the ten-year period under
the four alternative management strategies
are shown In Table 2.52- and Figure 2.5M
Additional tables showing the annual
income levels under the different strategies
are found in Appendix 5.

The present values of the income flows
projected for S2 exceed those projected
under S., S. and S. for all economic impact
criteria used. Figures shown within paren-
thesis represent the difference between, on
the one hand. the values associated with S.
S. and S. and, on the other hand, the value
predicted under S. As such, they indicate
the present value of the income streams
that would be foregone-by adopting strate-
gies other than S.. Under the assumptions
made and using the present value method of
discriminating between strategies, S. Is pref-
erable to any of the other three stock re-
building strategies.

2 The generalized formula for the present
value of an expected income stream is
shown In Appendix 4.
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Table 2.5.2.

Summary of Economic Impact Analysis

I/Present Value of Income Flows- and Employment Predicted Over the Period

1978-1987 Under Alternative Strategies for Rebuilding of te 5Y Adult

2/
Herring Stock= (million ~

Income/Employment flows generated
by catching/utilization of herring
3 years +

l.a. Net income to harvesting'sector
from herring fishing in Area 2

3/
l.b. Gross Returns-to harvesting

sector from herring fishing
in Areas 1, 3 and 4

2. Value of processing
canning sector •
filleting sector

3. Labor income
canning sector
filleting sector

4. Employment (thousand man months)
canning sector
filleting sector

'5. Regional Income

STRATEGY

S S ~ 2 3

2.55 2.42 2.28 2.02.
(-.13) (-.27) (-.53)

16.52 16.36 16.21 16.21
(-.16) (-.31) (-.31)

54.50 54.50
16.94 16.51

(-.43)

.7.36
6.18

26.7
14.4

7.36
5.96

(-.22)

26.7
13.9

54.50
16.09
(-.85)

7.36
5.76

(-.42)

26.7
13.4

54.50
15.52
(-1.42)

7.36
5.56

(-.62)

26.7
13.9

75.17 73.66 72.15 70.48
(-1.51) (-3.02) (-4.69)

l/ All income flows have been discounted using a factor of 8 percent.

2/ ,Figures shown within parenthesis represent the difference between
on the one hand the values associated with S2' S3 or S4 and on
the other hand the value predicted under S 1

3/ Gross returns from herring fishing in Area 4 have been adjusted by
a factor of .7 to reflect the anticipated higher cost of fishing
in this area relative to others.
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Figure 2.5.2.

Present Value of Predicted Annual Net Inccme to Harvesting Sector
From Herring Fishing in Area 2 Under.Alternative. Stock Rebuilding Strategies$ x 1000 60

St-atev 1: /too PV=$2,550,000

Initiate Stock rebuilding
in 1978. .300

Comlete stock rebuilding in
1982. 20•

$x 1000

Strateav 2:
Initiate stock rebuilding /,0

in 1979.
Complete stock rebuilding 300

in 1983.

106

x 1000

Strateav 3:
Initiate stock rebuilding
in 1980.

Comolete stock rebuilding
in 1984.

$xi000

Strateav 4:
Initiate stock rebuildino
in'1981.

Comolete stock rebuilding
in 1985.

Source: Table A.5.3.

PV=$2,280,000

3700

2*o

/00

Soo

Sfoo
300
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/0o

1973' 1 1 II

PV=$2,020,000"

J978 194

in Appendix 5.
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The results of the economic impact analy-
sis are, to various degrees sensitive to the
ch nges In the underlying assumhptions.

(A) Changes in the Discount Rate: An Ex-
pected income In a given future year will-
have a lower present value as the discount
factor is increased. This implies that any in-
crease in the discount factor from the 8 per-
cent level will reduce the present value .of
income flows predicted under S., S. and S'
relative to those predicted under S,. In par-
ticular, it may be noted that the present
value of the net income to the harvesting
sector from herring fishing in Area 2 would
be the same under S, and S if a discount
factor of 16 percent was applied.

(B) Changes in the Rate of Rebuilding of
the North Sea Herring Stocks: It has been
assumed in the above analysis that the
North Sea herring stocks by 1980 will have
made a recovery sufficient to allow for re-
opening of fishing with a consequent ex-
pected drop in the West German Import
price. Were this recovery to occur sooner,
the effect would be an increase in the pres-
ent values of S, relative to those of S., S.
and S, i.e. it would strengthen the case for
the initiation of stock restoration in 5Y in
1978. If on the other hand substantial stock
recovery in the North Sea is delayed beyond
1980. then this will tend to increase the
present vaule of S2, S. and S. relative to Si,
I.e, It would encourage a delyed initiation
of stock restoration in 5Y.

Figure 2.5.3. Concept
Managem
Vessel.

(C) A Change in the Rate of Price In-
crease: Apart from the assumed price drop
in the export market for frozen herring fil-
lets in 1980, prices are assumed to increase
along an annual inflationary trend of 8 per-
cent. A change in this rate of price increase
(assumed constant during this period) will
affect the absolute present values of income
streams 'for various strategies but will not
change the relative values between strate-
gies. The rankings of strategies is therefore
not sensitive, to changes in the annual rate
of price increase. If, on the other hand, the
annual rate of price increase changes at
some point during the plan period, the rank-
ing of the strategies will be affected.
Changes in the exchange rate between the
U.S. $ and the DM that are not uniform
throughout the period may similarly affect
the ranking of strategies. ,

2.5.5. Financial Impacts
The financial impact of a given manage-

ment strategy on the industry can usefully
be thought of as the present value of the
differences between, on the one hand, the
net income from fishing (gross stock less

,variable cost including returns to labor),
'and, on the other hand, the financial com-
mitments (debt servicing) and depreciation
allowances summed over the ten year period
for all vessels involved (Figure 2.5.3.). Ab-
,stracting from the complication associated
.with the partial use of gross rather then net

income in the economic analysis, it Is evi.
dent that:

(a) given the financial obligations of the
vessels presently operating in the fishery,
which do not vary with strategy; and

(b) holding the net income from fishing
for other species at a constant level regard-
less of strategy,

S, produces a more favorable financial
impact than S., S, or S4.

Purely from the viewpoint of the current
participants in the SY herring fishery, the
benefits of stock rebuilding are clearly de-
pendent on the future participation In the
5Y herring fishery. As the stock rebuilds
and as a consequence the catch per unit
effort increases, new vessels are likely to be
attracted into the fishery and demand a
share in total industry income from harvest-
ing the fixed quota. The considerations lead
to uncertainty for individual vessels present-
ly in the fishery with respect to the benefits
that will accrue to them in the future with a
consequent lowering of their evaluations of
future incomes from herring fishing.

In short, the benefits of having rebuilt the
5Y stock to 100,000 tons to the present 30
odd herring fishing vessels in 1983 will
depend on whether the possible TAC of
17,000 tons in 1983 will be shared between
them or between a significantly. larger
number of vessels.

ual Framework for Analyzing the Relationship Between
ent-Strategy and-Financial. Impact on an Individual

(1) (2) FINANCIAL
FINANCIAL NET INCOME - COMMITMENTS

IMPACT FROM FISING PLUSDEPRECIATION
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2.6. Analysis of Feasible Area/Period TAC
Options

2.6.1. Biological Model for Generating
Feasible Area TACs

2.6.1.1. Conceptual Basis for the Model
Included in the objectives established for

the management of the herring resource
- within the jurisdiction of the U.S. are con-

siderations of recovery rates for individual
adult-spawning stocks (the Gulf of Maine or
Jeffreys Ledge spawning stock and the
Georges Bank/Southern New England
spawning stock). Recent evidence made
available through international tagging
studies coupled with empirical distribution
data from 'seasonal fishing activities indi-
cate that these stocks, together with the
Southwestern Nova Scotia (Lurcher Shoals)
spawning stock, intermix (overlap) in vary-
ing proportions by both season and geo-
graphical exploitation area. Since enforce-
ment of catch limitations (TACs) is related
to area, not necessarily stock, It is appropri-
ate to determine allowable catches by area
consistent with stock TACs which provide
for the desired annual recovery rates. TACs
by area provide an essential link between
certain rates of stock recovery and the asso-
ciated economic consequences.

An analytical model has been formulated
which is capable of generating area TACs.
The method is sensitive to recent fluctu-
ations in the geographical distribution of
stocks on a year to year basis, changes in
stock abundance, and the geographical/sea-
sonal pattern of fishing activity. The model
is capable of examining the impact of select-
ed area/period catches on spawning stock
abundance (which may then be related to a
-corresponding rate of stock increase), or de-
riving the resultant area/period TAC con-
sistent with -a given level of acceptable bio-
logical catch from a spawning stock.

The model is designed to generate TACs
for the exploitation areas of 1) the Gulf of

'Maine (5Y), and 2) Georges Bank/So. New
England (5Z/SA6). The model is easily ex-
tended to consider appropriate TACs for the
Southwestern Nova Scotia stock (4xW). The
data required for the analysis include 1) the
distribution of each spawning stock in the
three exploitation areas by seasonal period,
2) the distribution of fishing activity (catch)
by area and period, 3) the estimated abun-
dances of the three spawning stocks,,and 4)
levels of acceptable biological catch for each
spawning stock consistent with various rates
of stock increase.

Derivation of the appropriate area/period
TACs involves the solution of three simulta-

neous equations. The general form of the
model Is given in matrix notation as:

[A3-%EXI-=Q] k

where A is a matrix describing the relative
abundance of stocks in the three exploita-
tion areas for each of 4 seasonal periods as
adjusted by the expected proportions of the
total catch of adults from an area that
could be taken during a given period. The
vector X is a set of variables describing var-

"ious levels of desired catch from a given ex-
ploitation area, and Q represents the solu-
tion vector containing the resultant values
of stock removal appropriate to each con-
tributing spawning stock. A detailed descrip-
tion of the model is provided in Appendix 3.

2.6.1.2. Assumptions and Limitations of
the Model

It has been known for many years that
adult herring undertake extensive seasonal
migrations. While much of the evidence for
these migrations comes from observational
data collected from ongoing fishing oper-
ations, there l1ave been considerable tagging
data collected from international efforts to
trace the, movements of bodies of fish over
time. Recent tagging experiments (Stobo et
al., 1975: Stobo 1976) suggest that the adult
herring which are found in Nova Scotia
waters (June-October) subsequently dis-
perse to overwintering areas outside the
Bay of Fundy Region. It appears that some
move north into the Chedabucto Bay winter
fishery, while others may move south down
the Maine coast where In some measure
they enter the US. winter-spring fishery.
Preliminary results from ongoing NlPS/
NEFC tagging studies document the spring
movement of fish northward from Jeffreys
Ledge to Lurcher Shoals and from the
Great South Channel to Grand Manan.
These results are preliminary in nature:
however, they do give evidence of the wide-
spread movement and possible dynamic in-
teraction among stocks. These data are re-
viewed in the Addendum to Appendix 1.

The critical problem in evaluating these
tagging results as they Impact upon'man-
agement decisions lies with the Identiflca-
tion of stock origin among the tagged fish.
Thus, present tagging programs are focus-
Ing upon efforts to mark only fish which
have a high probability of originating from
a specific stock; tagging only "ripe and run-
ning" fish on traditional spawning grounds.

While our insights into the stock mixture
problem are being refined, the need exists
to make some assumptions about what the
magnitude of stock overlap might be In

order that we may establish allowable
catches by area which are consistent with
spawning stock recovery goals as specified
by the management objectives. Moreover, It
Is clear that geographical stock intermix-
ture is a seasonal phenomenon and, thus, It
is necessary to specify various assumptions
of stock overlap on this basis. In response to
this need a committee of herring biologists
met to review the available evidence relat-
ing to the stock migration/intermixture
problem and establish a scientific consensus
(see the Addendum to Appendix 1). The
consensus on stock intermixture is clearly
based upon preliminary data, and may be
modified as new evidence becomes available.
The first approximation to the distribution
of herring from the three spawning stock
components of the resource is described In
Table 2.6.1. for each of four exploitation pe-
riods. The duration of each period was se-
lected to generally reflect behavioral pat-
terns exhibited by adult herring, as well as
the seasonal characteristics of exploitation.
Period 1 (December-March) reflects post
spawning and overwintering behavior and
coincides with the winter fishery. Period 2
reflects the return migration from overwin-
tering areas, during which time the fishery
shifts northward In the Gulf of Maine.
Period 3 reflects the dispersal/feeding
phase when the fishery is at a low level of
activity, and Period 4 reflects the prespawn-
ng and spawning phase during which time
the fishery is active.

Sources of error in this model lie chiefly
with the assumptions of spawning stock
abundance and the magnitude of stock In-
termixture. Generally speaking, the accura-
cy of stock size estimates are a function of
the quantity and quality of assessment data.
The estimation of stock size is reasonably
accurate for the Gulf of Maine stock, but
the nature of the fishery on Georges Bank
In recent years has made estimation of the
Georges Bank spawning stock somewhat Im-
precise. In the latter case, conservative
values have been used In the analysis, with
the risk that the Georges Bank stock sini is
underestimated and therefore some allow-
able harvest In 5Z/SA6 will be foregone.
The impact of this risk should be minimal
as the allowable yield, even under the con-
servative estimates, is still adequate for the
EDC. An alternative, but less desirable.
strategy would be to select higher stock size
values for 5Z/SA6 with the risk that the
stock size would be overestimated and the
allowable yield would reduce the size of the
spawning stock.
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[3510-22-C]

Table 2.6.1.

Percent Distribution of Spawning Stock in Area by Period

Period Stock Exploitation Area
(generalized) 4XW 5Y 5Z/SA6

i/
1 Lurcher 50 30 202/

(December-March) Jeffreys 0 50 50
Georges 0 0 100

2 Lurcher 60 35 5
(April-May) Jeffreys 10 75 15

Georges 0 10 90

3 Lurcher 60 40 0
(June-July) Jeffreys 30 70 0

Georges 5 20 75

4 Lurcher 90 10 0
(August-November) Jeffreys 0 10 0

Georges 0 i0 100

I/ The Lurcher stock refers to the

2/ The Jeffreys stock refers to
aggregations.

th

southwest

e western

Nova Scotia spawning stock.

Gulf lof Maine spawning
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Errors associated with the magnitude of
stock intermixture are difficult to estimate.
Area TACs generated by the model indicate
that actual yields in 5Y may be substantial-
ly in excess of the allowable removals from
the spawning stock, depending upon the
seasonal distribution of catches in all areas.
The additional yield is a function of fish
from other stocks being seasonally available
to the fishery in the 5Y area. Although
somewhat crude, the allowable catch in
excess of the acceptable removals from the
spawning stock does give an estimate of the
maximum likely error which could be associ-
ated with the establishment of TACs for the
5Y spawning stock, assuming no seasonal
stock overlap.

2.6a Generation of Feasible Area/Period
TACs

2.6.2.L Seasonal Catch Distribution As-
sumptions

While the model can reasonably consider
any distribution of catch over the fishing
year, several 5Y options have been selected
as being appropriate for analysis. For each
5Y catch distribution option, certain as-
sumptions must be made about the seasonal
pattern of exploitation in areas 4XW and
5Z/SA6. For the 4XW area, the distribution
was calculated based upon mbnthly catches
reported in ICNAF Statistiral Bulletin aver-
aged over the years 1970-1975.

Similarly, the distribution of herring
catch by exploitation period could be calcu-
lated for 5Z/SA6 using data reported in
ICNAF Statistical Bulletin relating th for-
eign fishing activity. This distribution is not
useful to the purposes of the model, howev-
er, because expected domestic activity is not
reflected. In terms of a domestic fishery In
the 5Z/SA6 area, two seasonal periods of ac-
tivity may be expected: 1) the winter fishery
in 5Zw, south of Cape Cod, and 2) the
summer/fall fishery In 5Ze. No herring fish-
ery is anticipated il 5Z/SA6 between April
1st and July 31st. However. any assumed
harvest during these months could be ex-
pected to have little Impact upon feasible
area TACs.

Taking historic, domestic 5Zw catches Into
consideration with total anticipated 5Z/SA6
catch (see Section 2.4.). It seems reasonable
to Initially assume a percent harvest distri-
bution of 30. 0, 0, 70 for exploitation periods
1 through 4 In this exploitation area. The
possibility exists, however, that little har-
vest will be available south of Cape Cod
during period 1. In this case, a resultant dis-
tribution of 15, 0, 0, 85 may be more appro-
priate. Using these distributions for catch in
5Z/SA6, It Is possible to examine various
seasonal harvest strategies for 5Y. A histor-
Ic distribution option was considered, along
with several winter/spring, fall catch ratio
options so as to provide insight Into the full

range of possible SY catch distribution op-
tions (with Implicit tradeoffs), while reflect-
ing recent seasonal trends In the SY fishery.
The percent distribution of catch by exploi-
tation area and period Li shown In Table
2.6.2. for each harvest option considered.
The distribution of catch by period in 4XW
is considered constant throughout the anal-
ysis. reflecting the 1970-1975 historic data.

2.6.2.2. Bioloical Stock Constraints

In Table 2.6.3. are shown the levels of ac-
ceptable catch from the Gulf of Maine (SY)
and Georges Bank/Southern New England
(5Z/SA6) spawning stocks (age 4+) corre-
sponding to 0% and 107 rates of stock in-
crease. If, as has been-assumed (see Section
2.3.) the 5Z/SA6 spawning stock Is 199,000
MT, then It Is clear that maximum stock re-
building is desirable. A 10% increase in this-
stock will not be sufficient to meet the mini-
mum desirable spawning stock size require-
ments (225,000 MT). As has been discussed
in Section 2.4. domestic effort can be ex-
pected to focus oninshore waters, primarily
in 5Y. As a result, expected domestic
catches from the 5Z/SA6 area are not ex-
pected to be in excess of 16,000 MT for the
Immediate future. Thus, the biological catch
constraints placed on the SY spawning stock
become primary considerations in generat-
ing area/period TACs.

Table 2.6.2.

Percent Distribution of Catch for Each Exploitation Area by Period

Period Exploitation Area

Option 1. Historical 5Y Catch Distribution 1973-1977

4X SY 5ZISA6 (a or b)

December-March
April-Hay
June-July
August-November

13.5
6.3

38.4
41.8

32.3
12.4
0

55.3

30.0
0
0
70.0

15.0
0
0

85.0

Option 2. Winter/Spring Only Fishery in 5Y

1. December-March
2. April- ay
3. , June-July
4. August-November

13.5 71.0
6.3 29.0

38.4 0
41.8 0

30.0
0
0

70.0

Option 3. Winter/Spring: Fall 5Y Catch Distribution of 70:30L

1. December-March 13.5 50.0 30.0
2. April-May 6.3 20.0 0
3. June-July 38.4 0 0
4. August-November 41.8 30.0 70.0

Option 4. Winter/Spring: Fall SY Catch Distribution of 30:70

1. December-March 13.5 21.0 30.0
2. April-May 6.3 9.0 0
3. June-July 38.4 0 0
4. August-November 41.8 70.0 70.0
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Table 2.6.3.

Acceptable Levels of Catch (stock removal) from the Gulf of Maine
and Georges Bank Spawning Stocks

Spawning Stock Acceptable Catch (age 3+)
Stock Level (age 4+) for Stock Recovery

0% '10%

Gulf of Maine 67,600 MT 7,000 MT 1,000 MT

Georges Bank/ I/ 4/
Southern New England '199,000 MT- 76,100 MT 56,300 MT-

Georges Bank/ 2/
Southern New England 319,700 MT-  67,400 MT 35,400 MT

Georges Bank/ 3/-
Southern New England -484,700 MT- 63,300 MT 15,300-MT

1/ Stock abundance level assuming poorer than estimated'recruitment of
the 1971 and 1972 year classes as well as poor recruitment of the 1973
and 1974 year classes.

2/ Stock abundance level assuming poor recruitment of 1973, 1974 year
classes.

3/ Stock abundance level assdming good-recruitment "of 1973, 1974 year

classes.

4/ Not sufficient growth to-achieve minlmtfrm spawning stock constraint.
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In generating area TAC values which are
consistent with the levels of acceptable
catch rom each spawning stock, an ,tera-
tive approach Is required. Shown In Table
2.6.4. Is an array of possible harvest strate-
gies for herring in exploitation areas 5Y and
5Z/SA6. Sample area TACs have been gen-
erated which correspond to various combi-
nations of spawning stock recovery rates, In-
dicating that certain trade-offs are possible
due to stock interaction. In this example,
the analysis is constrained by the 7,000 MT
acceptable biological catch level set to
achieve spawning stock maintenance in SY.
Additionally, catches in 4XW are assumed
constant at 98,000 MT (recommended Cana-
dian 1978 TAC). The 5Y catch distribution
used in this illustration is appropriate to a
1973-1977 average. In Table 2.6.4. it Is seen
that with no harvest In 5Y or 5Z/SAGo over
3000 MT are removed from the 5Y stock as
a result of fishing mortality induced on mi.
gratory 5Y fish in 4XW.

As noted in 2.6.1.2., assumptions concern-
ing stock abundance are a source of error In
the model. In this analysis the Georges
Rank spawning stock (age 4+) is assumed to
be 199.000 MT (see Section 2.3.). Given that
this stock is In excess of the a.umed level.
Table 2.6.4. additionally presents a comapari-
son of feasible area TACs assuming a
spawning stock abundance of 319.000 MT.
In general- it is seen that the maximum
catch benefit derived from an additional
120,000 MT of spawning stock on Georges
Bank Is minimal for the 5Y fishery. Clearly
this comparison s appropriate to the as-
sumed seasonal distributlon of catch in SY
(historical catch distribution, option .).
However, even as 5Y catches may shift to
favor the winter/spring period (MY catch op-
tions 2 or 3). the benefit in 5Y is not expect-
ed to increase signlflcantly.

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY DECEMIER 20, 1978
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Table 2.6.4.

Illustrative Harvest Strategies Consistent with Rates of Stock Recovery
- 1/

Under Two Assumptions of Georges Bank Spawning Stock Abundance

Area TACs (MT) Stock -Removals (MT) Implied Stock Recovery'
5Y 5z/SA6 5Y 5Z/SA6 5Y 5Z/SA6

A. Georges Stock Assumed 199,000 MT (age 4+)

8000 . 0 7000 1605 0% >15%

7500 7050 7000 7912 0% >15%

7000 14100, 7000 14219 0% >15%

0 0 3255 1506 5% >15%

B. Georges Stock Assumed 319,000 MT (age 4+)

8150 0 7000- 2510 0% >15%

8000 .3650. -7000 5883 0% >15%

7500 134g0 7000 14911- 0% >15%

7000 - 23200 ,. -7000 23948 0% >10%

0 0 3182' • 2357 5% >15%

1/ Catch distributions by period in 5Y and 5Z/SA6 are assumed to be
consistent with Option l.a. Spawning stock abundances (age 4+)
are assumed to be 363,000 MT and 67,600 MT for the Southwest
Nova Scotia and western Gulf of Maine spawning stocks respectively.

FEDERAL REGISR, VOL,43, NO. 250-THURSDAY, DECEMBER 28, 1978
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For a specific level of TAC in 5Y, however,
the increased Georges Bank stock size pro-
vides for an additional allowable catch out-
side of 5Y. Since the total allowable catch in
the 5Z/SA6 area depends in part upon tje
seasonal distribution of catch betwe&h
Georges Bank and Southern New England.
harvests are constrained by the degree to
which migratory 5Y fish are exploited In
the 5Zw winter fishery south of Cape Cod.
To the extent that the 5Z/SA6 fishery may
be pursued during a seasonal period when
no 5Y fish are likely to be taken (see Table
2.6.1.). the catches from this fishery are
only constrained by the level of acceptable
biological catch from, the Georges Bank
stock, set according to specific management
criteria.

2.6.2.3. Area/Period TAC Options for the
Adult Herring Fishery

Tables 2.6.5.a-d. are of primary value as a
source of biological advice relating to the se-
lection of a TAC strategy for the manage-
ment of the adult sea herring resource
within the jurisdiction of the U.S., which is
consistent with the stated management ob-
jectives and which provides a basis for the
establishment of optimum yield. From
Table 2.6.4. it is clear that a 10% rate of 5Y
spawning stock increase cannot reasonably
be achieved in 1978, given the stated as-
sumptions of year' class strength (Section
2.3.L). However, any effort to limit harvest
can be -expected to lead to improved pros-
pects for stock increase and *greater-levels of
acceptable yield in-future years.

Using the seasonal distributions of catch
in 5Y and 5Z/SA6 overviewed in Table
a6.2., it is possible to examine various TAC
scenarios for the 5Y adult herring fishery.
The analyses presented in Tables 2.6.5A.
through d. are intended to apply specifically
to the adult herring fishery in the Gulf of
Maine (here 5Y) outside-of Maine territorial
waters but to the shore elsewhere, as well as
to waters outside the Gulf of Maine (here
5Z/SA6) which are currently within the
purview of the FCMA. Reflected in Tables
2.6.5a: through d. are TAC scenarios con-
sistent with two levels of total catch from
the combined adult fisheries. For each of
the fouroptions presented, two (a and b)
possible 5Z/SA6 seasonal catch distributions
reflect the relative availability of fish which
might be observed in this area. Seasonal pe-
riods 1 through 4 are defined by monthly
groupings in Table 2.6.2. and abbreviated by
number thereafter. The term "winter/
spring" represents the fishing activity asso-
ciated with the months December through
May or June. The term "fall" represents the

fishing activity associated with the months
July or August through November. Hstori-
cally the months of June and July reflect
diminished activity In the domestic adult
herring fishery. During this time herring
are dispersed and not readily available to
the gear. No fishing activity is explicitly al-
located during June and July (period 3)
under any option. Rather, It is assumed that
TAC quotas assigned to periods 1 and 2 may
be'extended into June as necessitated by
availability, and TAC quotas assigned to
period 4 may be initiated In July as indicat-
ed by availability.

The recent historical fishery for adult
herring in 5Y has reflected a winter/spring
to fall catch distribution ratio of 44.7:55.3.
This distribution is the basis for establish-
Lng feasible area/period TACs under option
1. In Table 2.6.5A. are shown total allowable
catches from 5Y and 5Z/SA6 translated to
period TACs for options La. and L.b. Re-
flected under option L.a. are area/perlod
TACa consistent with the 5Y catch distribu-
tion above and a seasonal 5Z/SA6 percent
catch distribution of 30, 0, 0, 70. Option l.b.
reflects a seasonal 5Z/SA6 percent catch
distribution of 15, 0, 0, 85. Under this option
(and all others to follow) two total catch
levels are consldered. 1) 20,000 MT. equiva-
lent to 1977, and 2) 24,000 MT. equivalent to
1977 plus 20%. It is seen in the table that
for higher levels of total catch, less harvest
can be taken from within 5Y.

In 1977 the catch In 5Y during periods 1
and 2 amounted to 13.500 MT. Because the
herring fishery In 5Y is expected to be unre-
gulated through June 1978, a catch equiva-
lent to 1977 should be anticipated for peri-
ods 1 and 2 this year. In order to provide
the maximum harvest of herring from 5Y,
without allowing for SY spavining stock In-
crease, a catch scenario such as option 2

(Table 2.6.2.) which focuses all catch into
the winter/spring period must be consid-
ered. In Table 2.6.5.b. are shown the allow-
able catches from 5Y and 5Z/SA6 translated
to period TACs for options 2.a. and 2.b. In-
cluded under option 2.a. are feasible area/
period TACs consistent with a period 1. 2
only fishery in 5Y and a seasonal 5Z/SA6
percent catch distribution corresponding to
option La.

Option 2.a. allows for catch in the 5Zw
winter (period 1) fishery which may not be
totally harvested. In the latter case Option
2.b. examines how TACs in 5Y may be in-
creased if less Is taken (M) In 5Zw. At both
levels of catch (20,000 and 24.000 MT) it Is
seen that about 40% of any unharvested
5Zw period 1 quota may be transferred to
the winter/spring fishery in SY. The total

/

5Y area TACs given under Options 2.a. and
b. are reasonably close to what may be ex-
pected in terms of 1978 periods I and 2 har-
vest from SY. Under this option it is clear
that fisheryshould cease In SY for the re-
mainder of 1978 (periods 3 and 4) (with up
to 8,000 MT being available to the fall fish-
ery in 5Z only) If the 5Y spawning stock Is
to be maintained in calendar year 1978.
Thus, an aitlpated SY winter/spring fish-
ery approaching 1977 levels could be expect-
ed to result In distributional consequence
for other 5Y operators, Le.: no SY fail fish-
ery.

Given that the periods I and 2, 1978 Y
fishery will not harvest 13.500 MT, other
options which distribute catch into the fall
period may be considered. Shown in Table
2.6.5.c. are options which require a SY catch
distribution which guarantees 30% to the
fall fishery. Such a distribution, however,
lowers the total allowable catch which may
be taken In 5Y from Its maximum Option 2
range of TAC values. Under Option 3, only
about 20% of any untaken 5Zw period 1 al-
lowable catch may be transferred to periods
1 and 2 In 5Y (compare Options 3.a. and
3.b.), or a total of about 30% may be trans-
ferred to the entire SY fishery.

'Comparison between Options 2 and 3 indi-
cates that because of the seasonal overlap of
stocks in 5Y. only about 35% of every ton
shifted out of the TAC for periods I and 2
In 5Y may be asigned to period 4. These
percent transfer values are specific to the
catch distribution assumptions explicit in
each option: however, they are representa-
tive for most catch distributions which
might be considered. If, for example, only
8.000 MT of herring were caught during pe-
riods I and 2 (1978) in SY and 1.500 MT
were caught during period 1 in 5Zw, then,
you could expect that (13,500-8.000) x
.35=2,000 MT, plus perhaps 500 MT trans-
ferred from 5Zw, might be made available to
the fall purse-seine fishery In SY. '

Options 4.a. and b. consider a SY catch
'distribution which allocates 70% to the fall
fishery, a catch level In excess of recent his-
torical values (Table 2.6.5.d.). Under this
catch distribution, total allowable 5Y har-
vest Is the most restrictive for all options
discussed. That is. as higher catches are
sought for the period 4 fishery in SY, total
1918 allowable catches In SY are decreased.
Comparison among Options 1 through 4
shows that catches in 5Y are maximized as
the fishery turns toward periods 1 and 2. It
would appear that accommodation of period
4 fishing interests may have to be made by
refocusing that component of the fishery
toward 5Ze.

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978
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Table 2.6.5.d.

Total Allowable Catches (5Y and 5Z/SA6,Translated to Period TACs

-by Area for-the 5Y Historical Catch Distribution

.Oa /

Option 1 ( & b)-

Option Total Catch Period

20,000 MT 1
2
3

-4

TAC

24,000 MT .1
2
3
4

- TAC

20,000 MT 1
2
3
4

TAC

24,000 MT 1
2
3
4

TAC

5Y
Distribution

.323

.124
0
-.553

.323

.124
0,
.553

.323

.124
<0

.553

.323 "

.124
0

, .553

Quota

2290
880.0

3910

7080

2190
840
"0

3750

6780

2440
940
0

4180

7560

,2390
920
0

4100

7410

5z/
'Distributio

.30
0
0
.70

.30
0
0
.70

.15
0.
0

.85

.15
0
0
.85

'SA6
in Quota

3880
0
0

9040

12920

5170
0
0

12050

17220

1870
0
0

10570

12440

2490
0
0

14100

16590

I/ 5Y area TACs are calculated .to maintain the spawning stock at its
--current level of abundance.

A
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Table 2.6.5.b.
A.

Total Allowable Catches (5Y and 5Z/SA6) Translated to Period
S b51

TACs by Area for the 5Y Winter/Spring Fishery Option 2. (a & b)

Option Total Catch * Period
5Y

Distribution Quota

N 5ZISA6
Distribution Quota

2.a. 20,000 MT

24,000 HT

2.b. 20,000 MT

24,000 MT

1/ 5Y area TACs are suggested
current level of abundance.

to maintain the spawning stock at its

FEDERAL REGISTER, VOL 43, NO. 250-THUILSDAY, DECEMBER 23, 1978
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2
3
4

TAC

1
2
3
4

TAC

1

2
3
4

TAC

1
2
3
4

TAC

.29
0
0

.71

.29
0
0

.71

.29
0
0

.71

.29,
0
0,

10,335
4,222

0
0

14,557

9,885
4,038

0
0

13,923

10,580
4,320

0
0

14,900

10,370
4,230

0
0

14,600

.30
0
0
.70

.30
0
0
.70

.15
0
0
.85

.15
0
0
.85

1,633
0
0

3.810

5,443

3,023
0
0

7.054

10,077

765
0
0

4,335

5,100

1,410
0
0

7,990

9,400



60516

Option. Total Catch

3.a. 20,000 MT

24,000 MT

3.b. ' 20,000 MT',

24,000 MT

Period, Distribu

2
3
4

TAC

1
2
3
4

TAC

2
3
4

TAC

2
3
4

TAC

.20
0
.30

.50

.20
0
.30

.50

.20
0
.30

.50

.20
0
.30

5Y
tion Quota

4,575
1,830

0
2,745

9,150

4,400
1,760

0
2,640

8,800

4,850
1,940

0
2,910

9,700

4,750
1,900

0
2,850

9,500

5Z/SA6
Distribution Quota

.30 3,255
0 0
0 0
.70 7,595

10,850

.30 4,560
0 0
0 0

.70 10,640

15,200

.15 1,545
0 0
0 0
.70 8,755

10,300

.15 2,175
0 0
0 0
.85 12,325

14,500

I/ 5Y area TACs are suggested to maintain the spawning stock at its

current level of abundance.

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978
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Table 2.6.5.c.

Total Allowable Catches (5Y and 5Z/SA6) Translated-to Period TACs
i/by Area for the 5Y Intermediate Fishery Option 3.-(a & b1 !
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Table -2.6.5.d.

Total Allowable Catches (5Y and 5Z/SA6) Transl&ted to Period TACs

by Area for the 5Y Fishery Option 4. (a & b)

Option Total Catch

4.a. 20,000 MT

5Y
Period Distribution

2
3
4

TAC

24,000 MT 1
2
3
4

TAC

4.b. 20,000 MT 1
2
3
4

TAC

2I,000 MT 1
2
3
4

TAC

1/ 5Y area TACs are suggested
current level of abundance.

Quota

1,296
555
0

4,319

6,170

1,240
532

0
4.133

5,905

1,390
596
0

4.634

6,620

1,363
584
0

4,543

6,490

5Z/SA6
Distribution Quota

.30 4,149
0 0
0 0
.70 9,681

13,830

.30 5,430
0 0
0 0
.70 12,665

18,095

.15 2,007
0 0
0 0
.85 11,373

13,380

.15 2,627
0 0
0 0
.85 14,883

17,510

to maintain the spawning stock at its

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978
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Throughout this discussion of feasible
area TACs, all 5Y area/period values are
suggested with a view toward spawning
stock maintenance. As such, they represent
the maximum allowable harvest under var-
ious catch distribution scenarios. With an
unregulated fishery In 5Y and 5Z/SA6
through June 1978, the possibility of provid-
ing for stock rebuilding in 1978 seems
remote. In the event that the herring catch
in 5Y through June 1978 is less than might
be anticipated based -upon 1977 January
through May data, stock rebuilding in 5Y
may be accomplished in 1978 by setting 5Y
period 4 TACs which are less than the maxi-
mum allowable for zero percent stock
growth. Tables 2.6.5.c. and d. give allowable
catches for the 5Y fall (period 4) fishery
consistent with both anticipated period 1, 2
catches and no stock growth, and It is clear
that If stock increase is desired, then the
period 4 TAC should be appropriately re-
duced. If the FMP were able to regulate
catch for the entire 1978 fishing season, all
area/period TACs could be reduced corre-
spondingly to allow for some 1978 stock re-
covery In 5Y.

In Table 2.6.6. are summarized the feasi-
ble area/period TACs consistent with specif-
ic 5Y and 5Z/SA6 seasonal catch distribu-
tions. For each 5Y distribution option, two
seasonal .TAC values (rows) are presented
for the various. 5Y and 5Z/SA6 fisheries
The top row of TAC values is consistent
with a 5Z/SA6 seasonal percent catch distri-
bution of 15, 0,'0, 85. The bottom row is con-
sistent with a 5Z/SA6 catch distribution of
30, 0, 0, 70.. In this table two relationships
are clear:. (1) a catch distribution favoring
the winter/spring fishery in 5Y results In
higher allowable yields from SY, and (2) a
catch distribution favoring the fall 5Z/SA6
fishery results in additional allowable, catch
within SY.

Whereas'total catch has been constrained
to 20,000 and-24,000 MT In this analysis, any
5Z/ S46 fai period catch is not expected to
exploit the 5Y spawning stock, and, thus,
TACs set -for the 5Z/SA6 fall fishery are
constralied only by the acceptable biologi-
cal catch level set for that spawning stock.
The quotas set for eaclh area/period are de-
signed to be flexible and responsive to the
seasonal availability of fish. Quotas should
be adjusted within the fishing year In the
manner described earlier.



RULES AND REGULATIONS

[351 0-22-C]

Table 2.6.6.

Summary- of Representative 5Y and 5Z Area TACs
Consistent with Various Distributions of Catch I/

Within 5Y Between the Winter/Spring and Fall Fisheries

Catch Level 5Y Distribution SY Quota 5Z Quota
Winter/Spring: Fall Winter/Spring: Fall Winter Fall

20,000 100:0 14,900 None 800 4,300
14,550 None 1,633 3,800

70:30 6,790 2,910 . 1,545 8,755
6,400. 2,750 3,255 7,600

50:50 3,925 3,925 1,820 10,330
3,700 3,700 3,780 8,820

30:70 1,986 4,634 2,007 11,373
1,851 4,319 4,149 9,681

0:100 0 5,345 2,198 12,457
0 4,950 4,515 10,535-
0 5,718 0 14,282

24,000 100:0 14,600 None 1,410 7,990

13,923 None 3,023 7,054

70:30 6,650 2,850 2,175 12,325
6,160 2,640 4,560 10,640

50:50 3,850 3,850 2,445 13,855
3,550 3,550 5,070 11,830

30:70 1,947 4,543 2,627 14,883
1,772 4,133 5,430 12,665

0:100 0 5,240 2,814 15,946
0 4,735 5,780 13,485
0 5,718 '0 18,282

i/ For each distribution of SY catch, two rows of values are presented.
The first row is consistent with a 5Z/SA6 distribution, of 15, 0,
0, .85 and the second row is consistent with a 5Z/SA6 distribution
of 30, 0, 0, .70 (see text).
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2.6.2.4. Maine Juvenile Fishery"Consider-
ations

As noted in Section 2.3.1.3. the ability to
assess the composition, abundance and
growth of the adult spawning stocks re-
quires that the rate of fishing mortality In-
duced on these stocks in the traditional ju-
venile fishery be assumed constant. As a
practical matter, harvests of age 3+ fish
from within the traditional juvenile fishery
must be known and accounted for so as not
to violate the assumptions of fishing mortal-
ity associated with adult fishery area/period
TACs and spawning stock projections.
Where age 3+ fish are retained in the fixed
gear ofthe Juvenile fishery, the assumption
of a constant fishing mortality rate is not
unreasonable; that is, catch is proportional
to year class availability and abundance.
However, where the catch of age 3+ fish- in
the Juvenile fishery results from directed
fishing inside State waters, then quotas on
these harvests need to be established con-
sistent with the area/period TAC analysis
for the adult fishery.

The annual catch of herring within the
territorial waters of the State of Maine in
recent years has included 6000-8000 mt at
age 3 and older herring. This represents re-
movals of age 3+ herring within the total
Maine catch of a proportion that Is consist-'
ent with the achievement of the Council's
obJectiv- 1. It is expected that this recom-
mended level of harvest will be carefully re-
viewed by the State of Maine in light of (1)
the current status of herring stocks, and (2)
the manner in which age 3+ fish are har-
vested,' and that appropriate and comple-
mentary quotas will be established In State
waters. Future assessments leading to area/
period TACs for the adult fishery are ex-
pected to consider catches from all relevant
fisheries (adult and juvenile), and In doing
so provide improved biological advice on the
harvest of 3+ fish in the traditional Juve-
nile fishery in relation to the regional utili-
zation of sea herring resources.

2.6.3. Distributional Consequences of Al-
ternative Area-Period TAC Options

This section elaborates' upon two impor-
tant implications of the preceding discus-
sion of area/period TACs. They are:

(1) The total economic benefits that the
U.S. can derive from the 5Y herring fishery
at any rate of 5Y spawning stock recovery
are dependent on the seasonal distribution
of domestic catches. -, -

(2) The distribution of economic benefits
to the major user groups In the harvesting
sector is sensitive to the seasonal distribu-
tion of catches.

The assessments indicate that, given cer-
tain 5Y spawning stock recovery goals, the
total economic benefits from the U.S.'her-
ring fishery can only be enhanced at a re-
duced relative and absoulute share for the
purse seine operators.

2.6.3.1. Assumptions
In assessing the revenue implications of

alternative area/period TACs the following
assumptions were made:

(a) A zero percent recoveiy for the 5Y
spawning stock is sought for the fishing
year 1978/79 (July 1-June 30).3 This scenar-
io is applicable to -n analysis of the 1978/79
revenue implications under stock rebuilding
strategies S., S, and S. discussed in Section
2.5.

(b) Immediately prior -to and' during the
spawning period, herring congregate in
dense schools and thus become economical-
ly accessible to purse seines. During the
overwintering period herring aggregations
are more dispersed and thus are typically
more readily available to trawl gear. The
percent distribution of herring catches by
gear- types (purse seines and trawl gear) for
the year 1978/79 are assumed to be as fol-
lows: -

Purse Trawls
Seines

Summer-FaU (July-Nov.) Z
Fishery ...... ........... .94 .06

Winter-Spring (Dec.-June) -
.20 .80

These were the relative shares in the fish-
ing year 1976/77"which is the latest period
from which complete records are available.

(c) The magnitude of the summer-fall
fishery in Area 4 4 is not significantly im-
pacting on the particular level- of area re-
movals in 5Y which is consistent with a
given 5Y spawning recovery'rate. This re-
sults form the low probability of Gulf of
Maine . spawning herring appearing in the
simmer-fall herring -atches on Georges

3The biological analysis of feasible area/
period TACs presented in Section 2.6.2. is in
terms of the calendar year. For purposes of
the assessment of "distributional conse-
quences the analysis has been recast in
t6ns of a fishing year. The implication is
that the projected TACs for the winter-
spring fishery In 1978/79 (which are implicit
in the annual TACs shown in Table 2.6.7.) is
-tentative pending an' assessment of recruit-
ment through the summer-fall fishery in
1978.

4For a'geographical definition of areas see
Fig. 2.5.L-in Section 2.5.1.2.

Bank. The same does not, however, hold
true in the case of the winter-spring herring
fishery south of Cape Cod (Area 3), As dis-
cussed in Section 2.6.2.3. it is possible to in-
crease the catch in the 5Zw winter-spring
fishery by 100 tons and still maintain a zero
percent recovery of the 5Y spawning stock
only If the winter-spring fishery in 6Y Is re-
duced by 40 tons. For purposes of this anal.
ysis three alternative levels have been as-
sumed for the Area 3 winter-spring herring
catch: 1,000, 2,600 and 4,000 tons. It has
been assumed that the entire catch In this
fishery is harvested by trawl gear. (This has
typically been the case in recent years,
Table 2.6.8.).

(d)-The annual catch of herring 3+ In the
territorial waters of the State of Maine is
between 6,000 and 8,000 tons (Ref. Sec.
2.6.2.4.).

An average ex-vessel price (of $139.9/ton)
will prevail throughout the fishing year.

Given the above assumptions the com-
bined gross revenues from the all year Area
2 herring fishery and the winter-spring fish-
ery in Area 3 have been forecasted for each
of four options of seasonal allocations of
Area 2 TACs set out In Table 2.6.7.

For any given level of catch in the Area 3
winter-spring fishery, the total herring

- catch in Area 2 that allows for 5Y stock re-
movals of 7,000 tons (the zero growth re-
quirement) decreases as the relative share
of the summer-fall fishery increases. This
results from the increased probability of en-
countering an indigenous Gulf of Maine
spawning herring in ' the summer-fall
catches from Area 2. (Sec. 2.6.1.) For exam-
ple, an increase in the Area 3 winter-spring
fishery of 1,500 tons requires a compensa-

'tory decrease of 700 tons under Option 1 In
order to keep annual 5Y stock removals at
7,000 tons. The larger the percentage share
of the summer-fall fishery, the smaller this
required compensation becomes.

2.6.3.2. Predicted Revenues to Major Har-
vesting/Gear Groups for the Year 1978/79
UnderAlternative Area/Period TACs

The revenue projections are shown in Fig-
ures 2.6.1. and 2.6.2. The detailed data are
available in Tables A5.9.-A..11. of Appen-
dlx 5. Given the requirement of an un-
changed 5Y spawning stock size during the
year 1978/79, and assuming a 2,500 ton
catch In the Area 3 winter-spring fishery,
the combined gross revenues to the harvest-
ing sector from herring fishing in Areas 2
and 3 will decline from $2.35 million to $1.27
million as the percent Area 2 catch taken In
the summer-fall period increases from 0 to
70 (Fig. 2.6.1.),
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Table 2.6.7.

Total Annual Allowable Levels of Adult Herring Catches il Area 2 Under
Alternative Levels of Catch in the Area 3 Winter-Spring Fishery and

Under Four Alternative Options for Seasonal Allocation of the
Gulf of Maine (Area 2) Adult Herring Catches That Will Provide for.

Q Percent Growth in the 5Y Spawning Stock During the Fishing Year 1978/79

Percent of Annual Herring Total Allowable Adult Herring Catches
Catch in Area 2 Harvested in the Gulf of Maine (Area 2) Under
During: Alternative Levels of Catch 1 the
Summer-Fall Winter-Spring Area 3 Wintler-Spring Fishery-

Option - "  , z 1,000 tons 2.500 tons 4,000 tons

1 0 100 15,000 14,300 13,600

2 30 70 9,950 9,500 9,050

3 55 45 .7,750 7,400 7,050

4 70 30 6,850 6,550 6,250

1/ These catch levels were generated by the biological model presented
in Section 2.6.1.

2/ Options 1, 2,.3 and 4 discussed here are'referred to as Options
2, 3, 1 and 4 respectively in Section 2.6.2.3.
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Figure 2.6.1. Total revenues to ,harvesting sector from
herring fishing in Area 2 (all year) and Area 3
(Winter/Spring) as a function 'of the percent.
all6cation of the Area 2 annual cuota to the
Summer/Fall season under alternate assumptions
of catch levels in the Area 3 Winter/Spring
fishery.-
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Figure 2.-6.2. Total revenues to harvesting sector and
major gear types from herring fishing in Area 2
(all year) and Area 3 (Winter/Spring)as a function
of the percent allocation of the Area 2 annual
quota to the Summer/Fall season under the
assumption of a 2,500 mt catch in the Area 3
Winter/Spring fishery.
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It Is also apparent that the distribution of
total gross revenues from the fishery be-
tween harvesting groups is sensitive to the
seasonal TACs. For example, assuming a
2500 ton catch in the Area 3 winter-spring
fishery, purse seines and trawl gear which
share equally in gross revenues from her-
ring fishing In Areas 2 and 3 if approximate-
ly two-thirds of the annual Aria 2 herring
TAC was reserved for the summer-fall fish-
ery. Anything 'less than two-thirds will In-
crease the share of pair trawls relative to
that of purse seines (Fig. 2.6.2.). It needs
emphasizing that this conclusion is only
valid under the particular assumptions
made above with respect to the relative
shares of major gear types in the seasonal
herring catches.

As a point of reference for assessing the
distributional consequences of alternative
area/period TACs, It should be noted (Table
2.6.8.) that the relative shares of pair trawls
and purse seines in total annual gross rev-
enues from herring fishing have averaged
.65/.35 for the last two years (.52/.48 for
1976/77 -and .72/.28 (pred.) for 1977/78.). It
will be apparent from Figure 2.6.2. that the

/ relative shares of revenues expected to be
generated through option 2 closely matches
the historical .65/.35 ratio.

The predicted changes in '1978/79 gross
revenues to major gear groups from herring
fishing in Areas 2 and 3 relative to the aver-
age levels in the last two years are shown in
Table 2.6.9. Assuming a total 2,500 ton catch
in the winter-spring fishery in Area 3 the
predicted change in gross revenues to purse
seines ranges from -. 55 to -. 27 percent de-
pending on the selected period TAC in Area
2. The corresponding changes for pair
trawls are +.18 and -. 63 percent.

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978
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Table 2.6.9.

Predicted Changes in Gross Revenues from Herring Fishing in Areas 2 and
3 to Harvesting Groups in 1978/79 Under Alternative Options for Seasonal
Allocation of the Annual Area 2-TAC and Three Different Levels of Catch

in.the Area 3 Winter-Spring Fishery

'AssumedLevel of Herring Catch in.the.
Area 3 Wintbr-Spring Fishery

1,000 tons 2,500 tons 4,000 tons
Seasonal 2 AC Purse Pair Purse Pair Purse Pair
Option- Seines 'Trawls Seines Trawls Seines Trawls

1 '-53% 10% -55%- 18% -58% 26%

2 -35% -43% -38% -32Z -41% -22%

3 '-27% -66% -30% -54% -33% -43%

4 -23% -75% -27% -63%" -30% -51%

1/ All revenue changes are measured relative to the average annual
revenues from herring fishing in Areas 2 and 3 for the two gear
in the years 1976/77 and 1977/78. 'The gross revenues for these
are shown in Table'2.6.8. The predicted gross revenues for the
1978/79 are shown in Table A.5.11. of Appendix5.

2/ The options are defined in Table 2.6.7.

gross
groups
years
period

FEDERAL REGISTER, VOL 43, NO. 250--THURSDAY, DECEMBER 28, 1978
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The above predictions have not explicitly
considered the implications of the develop.
ment of a summer-fall fishery on Georges
Bank. A limited number of larger vessels
currently participating In the herring fish-
ery in Areas 2 and 3 have the capacity for
fishing the herring gtnds In the Cultiva-
tor Shoals area and further eastward on the
Bank. Development of the hitherto practi-
cally nonexistent domestic herring fisheries
in these areas will tend to ameliorate the
negative impacts projected in Table 2.6.9.

2.6.3.3. Policy Implications
The bioligical analysis of feasible area/

period TACs was presented in Sections 2.6.1.
and 2.6.2. A major conclusion was that the
total annual allowable harvest of adult her-
ring In the Gulf of Maine that is consistent
with a given goal of rebuilding the Gulf of
Maine spawning stock is a function of the
seasonal distribution of the area TAC. It is
also dependent on the level of herring
catches in the winter-spring fishery south of
Cape Cod and off Rhode Islnd. These ob-
servations served as the point of departure
for an assessment of the revenue Implica-
tions for the major vessel/gear groups In
the fishery of alternative options during
1978/79 for seasonal allocations of the Gulf
of Maine adult herring area TAC.

The conditional gross revenue forecasts
presented in Sec. 2.6.3.2. suggest that a
policy of maximizing the gross benefits to
the harvesting sector from herring fishing
in Areas 2 and 3 within some stock growth
constraint can only be pursued at the ex-
pense of reduced gross earnings to purse
seines. This trade off or negative rate of
transformation between total gross revenues
from herring fishing and gross revenues to
purse seines is Illustrated by the downward
sloping line in Fig. 2.6.3.b. The transforma-
tion ratio -. 24 (line B2 divided by A2) hn-
.plles that, for every increase of $100 In total
herring gross revenues to the harvesting
sector brought about by a shift of the
annual Area 2 TAC towards the winter-
spring season, purse seines will experience a
decline of $24 in gross revenues from her-
ring fishing. The transformation ratio for
total gross revenues and gross revenues to
trawl gear is 1.24 (Fig. 2.6.3.aJ).

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978
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Figure 2.6.3.A.
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The transformation ratios shown n Fig.
2.6.3. will change in response to changes In
the relative shares of the major gear types
in the total herring catches during the re-
-spective seasons. In particular, It should be
noted that increased participation by purse
seines in the winter fisheries in Areas 2 and
3 will lessen the reduction in gross revenues
to purse seines associated with an increase
in the total gross revenues to the harvesting
sector that is made possible from the shift
of seasonal Area 2 TACs In favor of the
winter-spring fishery.

FINAL

A7LANTc HEmnING FtsHmay MAaEm=N

PART 3-DEEBMUMoN OF OFTIUM Yrzw
AND PLAN PROVISIONS

3.0. Determination of Optimum Yield and
Plan Provisions

3.L Introduction
3.2. Determination of Optimun Yield and

Area/Period TACs
3.2.L Intertemporal Considerations: Stock

Rebuilding
3.2.2. Seasonal Catch Distribution in the 5Y

Adult Herring Fishery
3.2.3. Optimum Yield Area/Period TACs
3.2.3.1. Total Allowable Catch in 5Y for

1978/1979
3.2.3.2. Total Allowable Catch in 5Z/SA6 for

1978/1979
3a3.3. Provisions for Within-Plan Adjust-

ments in Area/Period TACs
3.3.4. the Total Allowable Level of Foreign

Fishing
3.3. Other Measures and Conditions Speci-

fled by the Plan
3.3.L Time/Area Spawning Closures
3.3.2. inimum Size Limitation: Adult Fish-

ery
3.3.3. Discarding at Sea
3.3.4. Regulatoy Conditions
3.3.4.L Cooperative Managemeht Within

Territorial Seas

3.3.4.2. Permitsand Fees
3.3.4.3. Management Costs
3.3.4.4. Specification of Requirements for

Fishery Data
3.4. Relationships of Recommended Meas-

ures to Existing Applicable Laws and
Policies

3.4.1. Fishery Management Plans
3.4.2. Treaties or International Agreements
3.4.3. Federal Laws and Policies
3.4.3.1. Marine Sanctuary and Other Special

Management Systems
3.4.3.2. Current and/or Proposed Oil. Gas,

Mineral and Deep Water Port Develop-
ments

3.4.4. State, Local and Other Applicable
Laws and Policies

3.4.4.1. State Coastal Zone Management
(CZM) Programs

3.0. Determination of Optimum Yield and
Plan Provisions

3.1. Introduction
The determination of optimum yield has

both intertemporal and intratemporal com-
ponents (Section 1.5). An intertemporal
strategy to rebuild the stockIs established
by objective 1 of the FMP. When to begin
stock rebuilding Is an Investment decision
and must be evaluated for several initiation
options. Section 2.5. of this FMP has pro-
vided the Council with an analytical basis
for selecting an ntertemporal strategy for
stock rebuilding consistent with the stated
management objectives. This strategy Is de'
tailed In Sect. 3.2.1.

Within a given year. the annual allowable
harvests that are consistent with stock
maintenance/recovery goals are themselves
functions of the spatial and seasonal ,distri-
bution of catch within an exploitation awa
(Sect. 2.6.2.). As such, these distributions
impact on the allocation of benefits to Ind-
vidual user-groups. Intratemporal strategies
determine optimum yields for the fishing
year 1978/1979 and allocations of these opti-
mum yields by season. In selecting a strat-
egy, the distribution of benefits to various
user-groups must be considered. Section 2.6.

60529

of this IM] has-provided the analytical
basis for establishing optimum yields for
adult herring In fishing year 1978/1979.
which are detailed In Sections 3.2.2. and
3.2.3.

The determination of optimum yields for
the adult herring fishery in exploitation--
areas SY and 5Z/SA6 has been made with
the assumption (Section 9L2.) that the
management unit as defined will be retained
under U.S. management Jurisdiction. As
such. area optimum yields do not include
explicit considerations of possible alloca-
tions of the herring resources to Canada.'
The Council recognized that management
authority over and allocative rights to the
Georges Bank herring resource is currently
the subject of negotiations between the US.
and Canada. Because of the current poor
status of the SY herring spawning stock, no
Canadian allocation of the herring re-
sources In that area Is expected. A Canadian
allocation of the 5Z/SA6 herring resource.
which may result from the negotiation proc-
es, is not expected to exceed 10% of the op -
timum yield which has been determined for
that area. This Canadian allocation could be
accommodated In the FMP by Increasing
the 5Z/SA6 area OY accordingly. The mag-
nitude of the resulting increase in optimum
yield Is not likely to jeopardize 5Z/SA6 her-
ring spawning stock rebuilding, thereby con-
tinuing to allow for an expected spawning
stock Increase In excess of 15%.

Other measures and conditions appropri-
ate to the effective management of adult
herring resources under the jurisdiction of
the FCMA. are detailed In Sect. 3.3.

3.2. Determination of Optimum Yiel and
Area/Period TACs

. A conceptual overview of the relationships
between management, concerns/objectives
and major plan- provisions is set out In
Figure 3.2. Throughout the discussion below
of optimum yields, seasonal/area TACs and
total allowable level of foreign fishfin ref-
erence will be made to individual compo-
nents In this structure.

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 23, 1978
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Figure 3.2. Schematic illustration of objectives -
ajor plan provisions.
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3.l Intertemporal Considerations: Stocl
Rebuilding

Due to the unregulated fishery for adull
herring in 5Y between January and Junt
1978, it is not feasible to set 5Y adult her.
ring quotas for the fall consistent witt
spawning stock rebuilding in this calendai
year. Quotas consistent with 5Y stock re
building in any calendar year will requhn
substantial reductions in allowable 5Y adult
herring catches compared to recent yean
(Block A in Figure 3.2.). The short-run ad
verse economic impact resulting from adull
herring catch restrictions in 5Y (Block C ir
Figure 3.2.) are expected to be mitigated b3
increased harvests in 5Z/8A6, particularlb
'during the summer/fall period. However
US. vessels are currently not fully capablh
of fishing in the distant waters of George!
Bank (5Ze), and it is anticipated that tht
focus of the adult herring fishery will nol
be able-to shift-from 5Y to this area untf
calendar year 1980. Given the above consid
erations, the Council has determined thai
the rebuilding of the Gulf of Maine (5Y:
herring spawning stock shall begin in 198(
(Block D in Figure 3.2.).

The commitment to initiate rebuilding o:
the Gulf of Maine spawning stock in 198(
may be re-evaluated and postponed for on(
year to permit fishin In 5Y at a maximun
harvest compatible with current stock as
sessments if the current assessment and re
crultment data for the Georges Bank anc

RULES AND REGULATIONS

sourthern New England stock indicate a
stock size that could not support a viable
commercial fishery in the 5Z/SA6 ares A
decision to postpone rebuilding of the Gulf
of Maine spawning stock shall be re-assessed
after one year, taking into account all rele-
vant assessment data on the Gulf of Maine
stock and the stocks In areas other than the
Gulf of Maine.

The Council agrees that the adult herring
fishing year. for management purposes.
shall commence on July I rather than Janu-
" ry 1. In this manner, seasonal quotas for
the 1978/1979 adult herring fishery In 5Y

L will be set to maintain the 5Y spawning
stock without further decline (Block D in
Figure 3.2.). The OYs and seasonal quotas
for the 1979/1980 fishing year will be set to
achieve stock rebuilding, focusing primarily
on allowable catches from the winter/spring
period. These quotas, appropriate for stock
rebuilding in calendar year 1980. shall be set

1 as soon as assessment and recruitment data
necessary for reliable estimates of allowable
catches are available.

The Council considers rapid restoration of
the 5Z/SA6 herring stock from its present
critically low level necessary and desirable

E (Blocks L and G in Figure 3..). The strat-
0 egy for recovery of this stock, however.
. needs to be synchronized with that of the
n 5Y stock; the expected domestic catch in
- 5Z/SA6 Is particularly dependent on the
. total harvesting restrictions Imposed on the
I 5Y fishery (Blocks D. E, Fin FLigure 3.2.).

60531

3.2.2. Seasonal Catch Distribution in th
SYAdut Herring Fishze

Presently available information with
regard to sea herring stock overlap, pro-
vided by results of sdentiflc studies (par-
ticularly the International Herring Tagging
Program) and Interpreted by the herring
stock distribution model (see Sect. 2.6.), has
been carefully considered and analyzed by
the NEPMC (Block B In Figu 3.2.). A
major conclusion Is that the total annual al-
lowable harvest of adult herring In the Gulf
of Maine, consistent with a given goal of 5Y
spawning stock rebuilding, Increases as the
emphasis of the fishery Is shifted from the
summer-fall to the winter-spring
The Council recognizes that such a seasonal
shift would adversely Impact on the fall
purse seine fishery (Section 2.6.3.) but notes
that the herring fishery as a whole is highly
dynamic and that recent trends in seasonal
catches within area 5Y have reflected an in-
creasing emphasis on the winter/spring
fishery. The Council does not, however,
wish to Impose an Immediate undue hard-
ship upon the area 5Y fall purse seine fish-
ery (Block C in Figure 3.2.), and thus recom-
mends that the distribution of allowable 5Y
adult herring catch during the fshng year
1978/1979 reflect a w.nter-spring/smmer-
fall catch distribution of 50.50.

3.2.3. Optimum Yield Area/Period TACt
The expected domestic catches, the rec-

ommended OYs. TALPFs and seasonal
quotas by management areas are shown In
Table 3a23.

FEDERL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMME 25, 1973
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[3510-22-C]

Table 3.2.3.

OYs, TALFFS AND SEASONAL QUOTAS RECOMMENDED FOR THE FISHING YEAR 1978/1979

Optimum Yield (OY)

Expected Domestic Catch (EDC)

Total Allowable Level of Foreign

Fishing (TALFF)-

Seasonal Quotas -

July-November, 1978

December, 1978-June, 1979-

8,000 MT

,8,000 MT

0

4,000 MT

4,000 MT

5Z/SA6

10,000 MT

10,000 MT

0

7,500 MT

2,500 MT

All Areas

18,000 MT

18,000 MT

0

11,500

6,500

* Excludes Maine territorial waters.

FEDERAL REGISTER, VOL 43, NO. 250-.THURSDAY, DECEMBER 28, 1978
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3.2.3.1. Total -Allowable Catch in 5Y for
1978/1979

Optimum yield for the herring (age 3+)
fishery in 5Y for 1978/1979 is Identical to
the particular TAC associated with the se-
lected strategy for rebuilding. As such; the
5Y area OY is set at 8,000 metric tons.

Consistent with the discussion in 3.2.2.,
seasonal quotas for the harvest of herring
(age 3+) in the adult fishery from exploita-
tion area 5Y (exclusive of the State of
Maine) during the fishing year 1978/1979
are 4,000 MT for the period July-November,
1978, and 4,000 MT for the period Decem-
ber, 1978-June, 1979. The quota for the De-
cember-June, winter/spring 1978/1979 5Y

.fishery is subject to some revision pending
updated stock assessments of'the herring re-
source through mid-year 1978. Moreover,
the winter/spring 1978/1979 quota is in
part, subject to expected harvests In the
5Zw winter fishery south of Cape Cod.

3.2.3.2. Total Allowable Catch in 5Z/SA6
for 1978/1979

Optimum yield for the herring (age 3+)
fishery in 5Z/SA6 for 1978/1979 reflects the
Council's concern for achieving the highest
possible stock recovery rates consistent with
a level of fishing that will accommodate the
expected domestic catch of herring (age 3+)
in the management area. The expected do-
mestic catch in 5Z/SA6, under conditions of
a 8,000 MT OY in 5Y, has been determined
as 10,000 MT, following the general consid-

- erations for EDC assessments expressed in
Sec. 2.4.3. In consequence, the 5Z/SA6 OY is
set at 10,000 MT.

Consistent with the EDC assessments for
alternative fishing areas (Table 2.4.1.) and
given the recommended 5Y seasonal quotas,
the seasonal quotas for the harvest of her-
ring (Age 3+) from exploitation area 5Z/
SA6 during the fishing year 1978/1979 are
7,500 MT for the period July-November,
1978 and 2,500 MT for the period December.
1978-June, 1979.

3.2.3.3. Provisionfor Within-Plan Adjust-
mcent in Area/Period TACs

The analytical model for establishing
area/period TACs provides the Council with
the flexibility for making seasonal quota ad-
justments in response to (1) unexpected sea-
sonal patterns of herring availability by
area, and (2) updated stock assessments.
The mechanism for Tnaking these adjust-
ments, including a hypothetical exam ple, is
detailed in Sect. 2.6.2.3. To the extent that
within-plan changes in area/period TACs
are made, the annual Optimum Yields by
management area will be adjusted. The an-
ticipated range of such adjustments in area
OYs is within 10-15%, plus or minus, of the
recommended levels. As long as such adjust-
ments are constrained by acceptable levels
or removals from the 5Y spawning stock,
they do not represent departures from the
biological stock objectives. Rather, they
properly reflect seasonal variations in her-
ring availability by geographical area.

3.2.3.4. The Total Allowable Levels of For-
eign Fishing

The annual expected domestic catch of
herring in the 5Y area under a no plan situ-
ation exceeds the OY determined for this
fishery in the fishing year 1978/79. Conse-
quently, there is no surplus available for al-
location to foreign states. Since It has been
demonstrated in the past years that U.S.
herring catches in 5Y have been at or ex-
ceeded the long-term' average yield in the
fishery, It is not foreseen that there will be
any surplus available to foreign states as re-

building of the 5Y spawning stock Is
achieved.

The TALFF for herring in the 5Z/SA6
area for the fishing year 1978/79 has been
determined to be zero (Block K in Figure
3.2.). This results from the Council's intent
to secure a maximum rate of stock recovery
in 1978/79 (Block G in Figure 3M), given
that the expected domestic catch for her-
ring in the area Is to be accommodated
within the OY (Block P in Figure 3M).

The maximum recovery rate reflects the
attempt to increase the 5Z/SA6 spawning
stock from Its present, critically low level as
soon as possible. Furthermore, the Council
has determined that, by restricting the
1978/79 OY to the expected domestic catch
levels and thereby making herring In 5Z/
SA6 more abundant and available to domes-
tic fishermen in future years, Its actions are
consistent in the long run with the goal of
providing the greatest overall benefit to the
nation from the fishery (Block H In Figure
3.2.).

Similar considerations should govern. the
determination of the future availability of
foreign surpluses. The Council wishes to
stress that indications of a future positive
TALFP for herring in 5Z/SA6 are expected
to impact adversely on the investment In
the development of an Increased capacity to
harvest herring by a domestic fishery

'during the fall period on Georges Bank.
Such an expansion Is desirable to relieve the
pressure on the 5Y stock.

Furthermore, the Council feels that the
determination of future TALFFs for herring
should reflect an improved understanding
of (a) the migratory and reproductive inter-
relationships between the various herring
stocks and (b) the relationship between her-
ring abundance and the relative abundance
of other commercial/recreational species of
xegional importance.

3.3. Otherhfeasures and Condition Spec-
ied by the Plan

The FCMA specifies two mandatory man-
agement instruments in the overall manage-
ment strategy for attainment of stated man-
agement objectives, a total annual catch
limitation (TAC) and a total allowable level
of foreign fishing (TALFF). These have
been addressed In an earlier section (3.Z3.).

Additionally, certain discretionary man-
agement instruments may be appropriate
for implementation of the management
strategy. Those discretionary management
instruments which, the Council believes to
be appropriate to the adult sea herring re-
source within the jurisdiction of the FCMA
are defined below.

3.3.1. Time/Area Spawning Closures
The Council, while observing in principle

the desirability of establishing closed sea-
sons/areas to protect spawning aggrega-
tions, anticipates that the summer-fall 1978
seasonal quota in area 5Y probably will be
taken prior to the spawning season. In a
practical sense, therefore, no further action
will be required in 1978/1979 to protect
spawning fish in 5Y. -

With regard to spawning sites in area 5Z.
It is clear that the current, limited capabill-
ty of the U.S. fishing fleet to exploit
Georges Bank spawning aggregations makes
It unnecessary to.establish season/area clo-
sures during the fishing year 1978/1979.

The Council is concerned, however, that
all spawning sites for sea herring within the
FCZ be Identified on a continuing basis and
that definition of spawning season/area clo-

sures be reserved for possible future imple-
mentation.

3.3.2 Minimum Size Limitation: Adult
Fishery

For various reasons, a minimum size limi-
tation (9 inches) was Imposed by ICNAF on
the adult sea herring fishery. To the extent
that a similar measure would constitute a
sound conservation practice, the Council is
agreeable to Its establishment However, in
view of uncertainties associated with ex-
pressing attainment of sexual maturity in
terms of size or length of fish, the Council
has elected to forego establishment of a
minimum size at this time.

The Council recommends that additional
research be initiated for determination of
the size at sexual maturity in sea herring.
Moreover, the Council will consider reimple-
mentation of a minimum size should it
become clear from monitoring of fishing
practices that the mortality of juvenile fish
in the adult fishery exceeds expected levels.

3.3.3. Discarding at Sea
The Council Is adamant that no deliberate

discarding be permitted in the domestic reg-
ulated adult herring fishery within the
FC&

3.3.4. Regulatory Conditions
3.3.4.1. Cooperative Management Within

Territorial Seas
The Council recognizes the traditional ju-

venile herring fishery within the territorial
seas of the State of Maine and further rec-
ognIzes that an annual, aggregated average
catch of 6.000-8,000 MT of age 3 and older
herring have in recent years been incorpo-
rated within the Juvenile catch. Insofar as
such catches of age 3:- herring are a reflec-
tion of year class abundances, and are not
the result of a directed fishery of the pro-
portions that would impede the achieve-
ment of the Council's objective 1, the
catches of adult herring need not be explic-
Itly counted against the TAC for age 3+
herring, but may be Implicitly discounted in
the stock assessment without violating the
assumptions of that assessment. Under
these conditions, the Council considers the
territorial seas of the State of Maine to be a
distinct management entity within exploita-
tion area 5Y. The Council understands that
the State of Maine will take appropriate
measures to manage the age 3+ herring re-
source within Its State waters consistent
with the Council's regional management ob-
jectives. (See Sec. 2.6.14. for further discus-
slon). Maine's management authority Is de-
scribed in Appendix 6 and Its management
plan in Appendix 7.

The Council Is aware that the bulk of the
U.S. catch of adult sea herring has histort-
cally been taken within 12 nautical miles
from the shore and, moreover, takes the po-
sition that proper management of the her-
ring resource would ensure Its continued
availability within coastal waters. Effective
regional herring management, therefore, Is
critically dependent upon the cooperation
of the coastal states' management agencies.

Accordingly, the Council requests that the
directors of the respective coastal states'
management agencies communicate to the
Council their plans for cooperative manage-
ment of the sea herring resource.

Additionally, the Council requests that
the coastal states make catch statistics rela-
tive to their respective sea herring fisheries
available to the Council in a form deemed
mutually acceptable.

The Council anticipates that appropriate
management regulations consistent with
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this plan will be implemented in each state.
The fishery management authority of the
five New England states is outlined in Ap-
pendix 6.

3.3.4.2. Permits and Fees
The Council recommends that the follow-

ing additional regulatory measures be ap-
plied to the adult herring fishery vthin the
FCZ. (a) Any owner or operator of a.vessel
desiring to take any sea herring within the
FCZ; or to transport or deliver for sale sea
herring taken within the FCZ, must obtain,
a license for that purpose. The owner or op-
erater of a vessel may obtain the appropri-
ate license by furnishing, on the application
form provided by the National Marine Fish-
eries Service, information including the
names and addresses of the vessel owner
and master, the name of the vessel, official
number, directed fishery or fisheries, gear
type or types utilized to take herring, gross
tonnage of vessel, crew size including cap-
tain, fish hold capacity (to the nearest 100
pounds), and the home port of the vessel.
The registration form shall be submitted, In
duplicate, to the Regional Director. Nation-
al Marine Fisheries Service, Gloucester,
Massachusetts 01930, who shall issue the re-
quired license, for an indefinite term; such
term to include the calendar year in which
the license is issued. A license shall expire
whenever vessel ownership changes, or
whenever there is a substantial change in
any of the information contained in the ap-
plication. Application for a new license, be-
cause of a change in vessel ownership, shall
include the names and addresses of both the
purchaser and the seller and be submitted
by the purchaser.

The license issued by the National Marine
Fisheries Service must be carried, at all
times, on board the vessel for which. it is
Issued, mounted clearly in the pilothouse of
such vessel, and such license, the vessel, Its
gear and equipment, and catch shall be sub-
ject to inspection at reasofiable times, by an
authorized official.

Licenses issued under this part may be re-
voked by the Assistant Administrator for
violations of this part. .

(b) Each fishing vessel shall display its of-
ficial number on the deckhouse or hull and
on an appropriate weather deck. The Identi-
fying markings shall be affixed and shall be
of the size and style established by the Na-
.tlonal Marine Fisheries Service.

A fishing vessel is here defined as any
boat, ship, or other craft which is used for.
equipped to be used for, or of a type which
is normally used for, fishing, except a scien-
tific research vessel

3.3.4,3. Management Costs
A limited increase in government costs is

anticipated as a result of the implementa-
tion of the Herring FNP. This will be due,
primarily to the initial costs incurred from
implementing management regulations and
procedures for the domestic herring fishery;,
specifically, from issuing the required per-
mits, processing the data supplied by vessel
logbooks and-processor records, and addi-
tional enforcement activities by the Coast
Guard and the National Marine Fisheries
Service.

3.3.4.4. Specifications of Requirements for
Fishery Data

The Council recognizes that management
decisions must be based on a sound scentif-.
lc body of information. To this end, the ac-
quisition of adequate fishery data is of pri-
mary Importance. The following are gener-
ally described reporting requirements the
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Council deems necessary to the manage-
ment of the adult herring fishery within the
FCZ. The Council anticipates that specific
reporting requirements will be formulated
in the Implementing regulations.

(a) Herring Tagging: The Council wishes
to encourage research efforts designed to
provide critical information on stock defini-
tion and seasonal migratory behavior of sea
herring. In particular, the Council recom-
mends that international herring tagging ef-
forts be continued for the foreseeable
future. -

(b) Domestlc Fishermen: In the case of a
licensed vessel taking herring, either direct-
ly or incidentally, the owner or master of
such vessel will be required to maintain an
accurate log of fishing operations showing
at least: (1) type, size, and quantity of gear
used, (2) areas fished, duration of fishing
time,"length of~tow and number of hauls
where appropriate, and (3) estimated weight
in pounds of each species taken for those
tows In which herring were taken. Such log-
books will be available for inspection by any
authorized official of the National Marine-
Fisheries Service, and will be presented for
examination, and subsequent return to the
owner or master of the vessel, upon proper
demand by such'authorized official at any
time during or at the completion of a fish-
ing trip. Such required documentation will
be maintained by the owner or master of
the vessel at least one year subsequent to
the date of the last entry in the logbook. All
logbooks will be submitted to an authorized
official of the National Marine Fisheries
Service.

All data received under this section will be
kept strictly confidential and will be re-
leased In aggregate statistical form only,
without individual Identification as to Its
source.

(c). Processors: All persons, individuals,
firms, corporation§, or business associations,
at any port or place in the United States
that buys and/or.receives herring from U.S.
flag vessels, will keep accurate records of all
transactions involving herring on forms sup-
plied by the Regional Director, National
Marine Fisheries Service. Records will show
the name of vessel or common carrier from
which herring was received, the date of the
transaction, the aimount of herring received,
and the price paid. .,

The possession by any person, firm or cor-
poration of herring which such person,
firm, or corporation knows to have been
taken by a vessel of the United States with-
out a valid license is prohibited. In addition,
all persons, individuals, firms, corporations,
or business associations which process her-
ring in any manner'whatsoever, shall keep
accurate records of all transactions involv-
ing herring. Such records will show the
name of the entity from whom the herring
was received, date of transaction, amount of
herring received, and price paid.

-3.4. Relationship of the Recommended
Measures to Existing Applicable Laws and
Policies

3.4.1. Fishery Management Plans
Preliminary Fishery Management Plans

(PMPs) for five fisheries of the northwest
Atlantic. were implemented on March 1,
1977, by the U.S. Department of Commerce.
These PMPs presently regulate foreign fish-
ing within the FCZ for Atlantic herring, At-
lantic mackerel, silver and red hake, squid
(Loligo and Illex) and finfish caught inci-
dentally to trawling. The Council has pre-
pared a -Fishery Management Plan (FVIP)

S1.

for the Atlantic Groundfish fishery. Regu-
lations promulgated by the Secretary of
Commerce Imposing quotas, minimum size
limits, mesh restrictions, etc., went into
effect on June 13, 1977, and have been sub-
sequently amended to apply to the fisheries
during 1978. The Mid-Atlantic Fishery Man-
agement Council has prepared a FMP for
the Atlantic Surf Clam fishery. Regulations
imposing a moratorium on new vessels,
catch quotas, and other harvesting restric-
tions are in effect. Plans for several other
species are also in various stages of prepara-
tion by the New XEgland and Mid-Atlantic
Fishery Management Councils.

This Atlantic Herring Fishery Manage-
ment Plan, prepared by the New England
Fishery Management Council, Is related to
these other plans as follows:

(1) This Atlantic Herring FMP will re-
place the Preliminary Management Plan for
the Atlantic Herring Fishery of the North-
western Atlantic that Is in place now. In the
PMP, the Department of Commerce stated
that It anticipates that the New England
Council will recommepd appropriate
changes in the development of its fishery
management plan.

(2) All fisheries of the northwest Atlantic
are part of the same general geophysical,
biological, social and economic setting. Do.
mestic and foreign fishing fleets, fishermen,
and gear often are active in more than a
single fishery. Thus, regulations that re-
strict the harvesting of one species of a
group of related species may cause transfers
of fishing effort to other fisheries.

(3) Many fisheries of the Northwest At
lantic result in significant mortality on non-
target species. Therefore, each management
plan must consider the impact of non-target
species fishing mortality on other stocks.

(4) Present on-going research programs
often provide data on stock size, levels of re-
cruitment, distribution, and age and growth
for many of the species regulated by the
PMPs, FMPs and proposed FMPs.

3.4.2. Treaties or International Agreements
Relevant international agreements are de-

scribed in Appendix 6.
3.4.3. Federal Laws and Policies
3.4.3.1. Marine Sanctuary and Other Spe-

cial Management System
The U.S.S. Monitor Marine Sanctuary was

officially established on January 30, 1975,
under the Marine Prote6 tion, Research and
Sanctuaries Act of 1972. The Sanctuary's
position off the coast of North Carolina at
35'00'23" N latitude, 75'24'34" W longitude,
is not located in the plan's designated man-
agement area. No other marine sanctuaries
have been designated under the federal stat-
ute In the Northwest Atlantic.

3.4.3.2. Current and/or Proposed Ol, Gas,
Mineral and Deep Water Port Developments

While Outer Continental Shelf (OCS) ex-
ploration and development plans Involve
areas overlapping those contemplated for
offshore fishery management, the Council
is unable to specify the relationship of both
programs without site-specific information.
Certainly, the potential for conflict exists If
communication between. interests Is not
maintained or appreciation of each other's
efforts is lacking. Potential conflicts, from a
fishery management viewpoint include, (1)
exclusion areas, (2) adverse impacts to sensi-
tive, biologically important areas, (3) oil
contamination, (4) substrate hazards to con.
ventional fishing gear, and (5) competition
for crews and harbor space. The Courlcil is
not aware of pending deep water port plans
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which would directly impact offshore fish-
ery mangagement goals n the areas under
consideration, nor is it aware of potential ef-
fects of offshore fishery management plans
upon future development of deep water port'
facilities.

3.4-4. State, Local and Other Applicable
Laws and Policies

State laws affecting the fishery that is the
subject of this management plan are out-
lined In Appendix 6.

3.4.4.1. State Coastal Zone Management
(CZM) Programs

The proposed action entails management
of Atlantic herring stocks in an effort to
ensure sustained productivity at some opti-
mum level. This effort is necessary In order
to achieve integrity of fish stocks, related
food chains, and habitat necessary for this
integrated biological system to function ef-
fectively. Most CZM plans for the New Eng-
land states are presently in the developmen-
tal stages and there are presently-no specif-
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Ic state coastal zone, management measures
which would ultimately Impact this fishery
management plan either favorably or ad-
versely. However, the CZM Act of 1972 as
amended (P.. 94-583) is primarily protec-*
tive in nature, and provides measures for en-
suring stability of productive fishery habi-
tats within the coastal zone. Therefore,
each state's CZM plan will probably asslmnl-
late the ecological principles upon which
this particular fishery management plan is
based. It is recognized that responsible long-
range management of both coastal zones
and fish stocks must involve mutually sup-
portive goals. Thus, when details are forth.
coming, specific state CZM plan elements
related to fishery concerns will be Incorpo-
rated.

ThIe Massachusetts CZM program received
final approval from the Secretary of Com-
merce on May 15, 1978. The program con-
tains several policies with which subsa*luent

60535

federal action must be consistent. This plan
Is consistent with each of them In partcu-
lar Policy 14. which encourages commercial
fisheries research and development, and the
restoration and management of fishery re-
sources.

Anziwz 3.-Boocicar MoD=. iroxI Dt-
sEmr-- Anza/PMOD TAC, TtcmcaL Dm-
scalmoN (Irr SUM = or Szc=o 2.6.1- or

TaPLAN)

Consider the case of three spawning
stocks (1=1. 2, 3), four seasonal periods
(t=l, 2, 3, 4), and three exploitation areas
UJ=l, 2,3). Assume that the composition of
the adult herring fishery catch n the Jth
area during a given seasonal period t), with
respect to stock origin, Is directly related to
the relative abundance of the various adult
stock blomasses In the same Ith area during
the same seasonal period.

[KLET: Kt3,3 )

A' (1,3) . [a3 I

SET: - B -

(3 ,3)

AND LET

WHERI

St
(1,3)

SET: R3
(3.3)

= b

f rtja

THEN, Ct

(3,3)'

percent distribution of stock (I) in
exploitation area (J) during seasonal
period (t).

The age 4+ abundance (lT) of each of
three spawning stocks,

a] 0 o

0 a a2  0

the total abundance of fish In areas 4XV,
SY and 5Z/SA6 during-period t,

0 0

o s2,1) 0

S 0 t
~(3.1)1

the distribution of spawning stock (I) in
metric tons by exploitation area (J) for
period (t),

B9.Kt

AND Gt
(3,3) the percent contribution of stock (1) in

exploitation area (t) during period (t),

ct Rt
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Included in the herring management ob-. consistency witif the specified stock TAC
Jectives are considerations of recovery rates constraints (xj). The Y'j) values which are
for Individual adult spawning stocks. It is chosen may be made to reflect historical
redognlzed that because adult herring from performance or catch distribution over the
the three spawning stocks mlgratW in sea- fishing year. Closures by area or season may
sonal patterns and geographically overlap in be simulated and the impacts on the area
varying proportions within a given area at TACs ascertained
various times of the year, the annual area NOTIcE TO RrADER.-Only Appendix 3 is
TAC consistent with the expectation of a published herein, the other 8 appendices
certainmay be obtained by contacting Mr. William
stock or stocks will be partially dependent G. Gordon, Regional Director, Northea l

upon the expected spatial distribution of Regional Office, National Marine Fisheries

catch within an area over the year. Seriocel fera il 14 EmstreNotng(4., t i sentha te Y'Sallw heSeryie, Federal Building, 14 Elm Street,
Noting (4), It Is seen that the yjs allow the Gloucester, Massachusetts 01930; Tele-

possibility to analyze the Impact of various as- phone (617) 281-3600.
sumed temporal catch patterns within areas on
the resultant. area TACs (oj), and yet maintain EFR Doe. 78-3b699 Filed 12-21-78; 2:36 pm]

11 t

LET: 3 Y22
(33 0 0 Yt

where Yt = the percent distribution of
i

catch by period (t) for each exploitation
area (j),
a matrix describing the relative abundance

A('3) "of stocks in the three exploitation areas

for each of four seasonal periods as
adjusted by the expected proportions of
the total catch of adults from an area
that could be taken during a given period.
4,' * . ,* .. . .= Z (Gt'vt), "(4)

t=l

AND, X, 'the vector'of acceptable biological catch
levels appropriate to each stock,

THEN, Q the total allowable catch appropriate to a
(3, 1)' given exploitation area,

A " x. -(5)
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[4810-33-M]

Title 12-Banks 'and Banking

CHAPTER ]-COMPTROLLER OF THE
CURRENCY, DEPARTMENT OF THE
TREASURY

PART 11-SECURITIES EXCHANGE
ACT

Disclosure Rules

AGENCY: Comptroller of the Curren-
cy, Treasury.
ACTION: Final rule.
SUMMARY: This document amends
the Secuities Exchange Act Disclo-
sure Rules (12 CFR Part 11) promul-
gated by the Comptroller of the Cur-
rency ("Comptroller") under the Secu-
rities Exchange Act bf1934 ("the 1934
Act") in order to clarify those regula-
tions and to substantially conform
them to rules and regulations issued
by the Securities and Exchange Com-
mission ("SEC'). Section 12(1) of the
1934 Act requires that changes made
by the SEC in its relevant rules and
regulations must also be made by the
Comptroller in the Securities Ex-
change Act Disclosure Rules unless he
finds that such changes are not appro-
priate in the public interest or for the
protection of investors, and such find-
ings are published in the FEDiEmL PEG-
isTs This amendment is intended to
respond to the statutory mandate and.
among several areas covers the follow-
ing- (1) Confidential treatment; (2) dis-
semination of proxy information to
beneficial owners by "issuers through
intermediary recordholders; (3) pre-
liminary proxy materials; (4) share-.
holder proposals; and (5) tender
offers.
EFFECTIVE DAT. January 29, 1979.
FOR FURTHER INFORMATION
CONTACT'

Ralph Janvey, Attorney, Securities
Disclosure Division, Comptroller of
the Currency, Washington, DC
20219 at (202) 447-1954.

SUPPLEMENTARY INPORMATION:
On March .13, 1978, the Comptroller
published in the FEDERAT REoisTRx (43
FR 10371) for comment proposed
amendments to the Securities Ex-
change Disclosure Rules (12 CFR Part
11) in order to clarify and make them
more similar to SEC regulations. In-
terested persons were given the oppor-
tunity to submit, not later than May
12, 1978; their views regarding the pro-
posed amendments (43 FR 10938).

The Comptroller received two com-
ments in response to the proposed
amendments, which were carefully
considered but not adopted for the
reasons specified below. -

1. One commentator,
no signlflcant objections
disclosure of preliminary
rials, opined that disclosu
nary informatlon which
could mislead investors.
the Comptroller notes th
amendment preliminary
als will be available for
tion only after the defin
is filed. Thus, a bank wil
opportunity to make ap
rections prior to publica
inigly, the Comptroller be
vestors are unlikely to
through disclosure of
proxy materials and
adopting the amendment
for comment.

2. A commentator sugg
Comptroller should ado
provide that where a bei
record holder of the sa
submit opposing proposa
sion in management pro
the proposal of the ben
should generally be pref
cluslon in the materials
troller believes that if suc
able event occurs, a decis
formulated on the operal
resolved by administrathi
tion. Therefore, the C
adopting the sharehol
amendment as originally:

Based on the foregoing,
11 is amended as set forth

The - Comptroller am
Part 11 as follows:

1. § 11.2 Is amended as f

§11.2 Definitions.

(bb) A "subsidiary" of
an affiliate controlled by
rectly or Indirectly thr
more intermediaries, exce
control (i) exists by reas
ship or control of voting
the bank in a fiduciary ci
was obtained by the
course of securing or coll
previously contracted In
where ownership of the
be temporary, and no sub
tinuing, involvement occu
development funds ar
which expose the bank to
or (2) a person a major
voting securities are held
the benefit of the holden
stock of the bank pro rata

2. § 11.3(c) is amended a

§ 11.3 Inspection and public
mation filed under the
informal adjudications.

* S S

while having (c) Nondisclosure of certain informa-
per se to the tion filed. Any person filing any state-
proxy mate- ment. report, or document (herein re-

Lre of prelim- ferred to as the material filed) under
Is Inaccurate the Act may make written objection to
In response, the public disclosure of any informa-
at under the tion contained-therein in accordance

proxy mater- with the procedure set forth below.
public inspec- The procedure provided in this rule
Itive material shall be the exclusive means of re-
11 have ample questing confidential treatment of in-
proprlate cor- formation required to be filed under
tion. Accord- the Act.
lHeves that in- (1) The person shall omit from the

be mislead material filed the portion thereof that
preliminary It desires to keep undisclosed (herein

is therefore called the confidential portion), and
s as proposed shall Indicate at the appropriate place

in the material filed that the confiden-
sted that the tial portion has been so omitted and
pt a rule to filed separately with the Comptroller
neflcial and a of the Currency.
me securities (2) The person shall file with the
als for Inclu- copies of the material filed with the
xy materials, Comptroller of the Currency:
eficlal owner (1) As many copies of the confiden-
ferred for in- tial portion, each clearly marked

The Comp- "Confidential Treatment," as there
h an improb- are copies of the material filed with
ion should be the Comptroller of the Currency and
tive facts and with any exchange where such materi-
e interpreta- al is required to be filed. Each copy

omptroller is shallcontain the complete text of the
der proposal Item and the entire answer thereto,
proposed. even though the confidential portion
12 CFR Part does not constitute the whole of the
below, answer;, except that where the confi-

nds 12 CFR dential portion is part of a financial
statement or schedule, only the partic-

ollows: ular financial statement or schedule
need be included. All copies of the con-
fidential portion shall be in the same
form as the remainder of the material

*" * filed.
(iI) An application making objectiona bank Is (1) to the disclosure of the confidential

ough one or portion. Such application shall be on a
tghere one o sheet or sheets separate from the con-

pt where the fidentlal portion, and shall contain (A)
on of owner- an Identification of the portion; (B) a
securities by statement of the grounds for obJec-

apacity or (i1 tion, referring to and containing an
eank in the analysis of the applicable
ecting a debt exemption(s) from disclosure under

good faith, the Comptroller of the Currency's
affiliate will rules and regulations adopted undertantive con- the eedom of Information Act (12

rs e.g., major CFR 4.16, 4.17 and 4.17a), and a justi-
e advanced fication of the period of time for
further risk; which confidential treatment Is

Ity of whose sought; (C) a written consent to the
sin trust for furnishing of the confidential portion

of a class of to other government agencies, offices
or bodies and to the Congress; and (D)
the name of each exchange, if any,
with which the material Is filed. The

follows: copies of the confidential portion and
the application filed in accordance

cation of Infor. with this subparagraph shall be en-
Act; Notice of closed in a separate envelope marked

"CONFIDENTIAL TREATMET"
and addiessed to the Comptroller of

* " the Currency, Washington, D.C. 20219.
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(3) Pending the, determination b3
the Comptroller of the Currency as tc
the objection filed in accordance witl
paragraph (c)(2) of this section, thE
confidential portion will not be dis
closed by the Comptroller of the Cur.
rency.

(4) If the Comptroller of the Curren
cy determines that the objection shal
be sustained, a notation to that effeci
will be made at the appropriate plac
in the material, filed. Such a determi.
nation will not preclude reconsider,
ation whenever appropriate, such a
upon receipt of any subsequent re,
quest under the Freedom of Informa,
tion Act and, if appropriate, revoca.
tion of the confidential status of all oi
a portion of the information in ques
tion. Where bonfidential treatment iE
granted under this section, the Comp.
troller of the Currency will attempt,
wrhenever possible, to give to the
person who requested confidential
treatment advance notice if the confl.
dential treatment is to be revoked.

(5) In any case where request fo
confidential treatment has been
denied or where a prior grant'of confi.
dential treatment has been revoked, a
finding and determination to that
effect will be entered and notice of the
finding and determination will be sent
by registered or certified mail to the
person or his agent for service.

(6) The confidential portion shall be
made 4vailable to the public

(I) Upon the lapse of 15 days after
the dispatch of the notice by regis
tered or certified mail of the finding
and determination of the Comptroller
of the Currency described in para-
graph (c)(5) of this section; if prior to
the lapse of such 15 days the person
shall not have filed a written state.
ment that he intends in good faith to
seek Judicial review of the finding and
determination;,

(ii) Upon'the lapse of 30 days after
the dispatch of notice by registered or
certified mail of the finding and deter-
mination. of the Comptroller of the
Currency, if the statement describ'ed
in paragraph (c)(6)(i) of this section
shall have been filed and if a petition
for Judicial review shall not have been
filed within such 30 days;- I

(ill) If timely notice of intent to seek
Judicial review shall have been filed
and if a petition for judicial review has
been filed within 30 days, upon final
disposition' of such judicial proceed.
ings adverse to such person.

(7) If the confidential portion is
made available to the public, a copy
thereof shall be attached to each copy
of, the statement, report, or document
filed V'ith the Comptroller of the Cur-
rency at~d with each -exchange con-
cerned.1

* * *, * $a

RULES AND REGULATIONS

3. Sections 11.4
11.4(w)(1) are ame

§ 11.4 Registration

(g) Current r
-riling of Form F-
trant bank shall I
in conformity wit
of Form F-3 with
oc.currence 'of the
quired to be repor
tially the same
quired by that fori
ly reported by the

(u) Amendments. All
-shall comply with all
quirements. applicable
and reports. Amendme
filed separately for each
report amended. Amen
statement may be filed
or after registration beco
All amendments should
Form F-20.

(w) Interpretation of
Unless the context.clear
erwlse: (1) the forms re
tion only as to the bank
laries.

* a

§ 11.5 [Amended]
4. § 11.5(c)(1), Notes

§ 11.5(c)(2), § 11.5(c)(3) a
(I) and (1) are amended a

4(g)(1), 11.4(u) and as at the balance sheet date for each catego-
reded as follows: ry of investment securities reported on the

balance sheet, and other information re-
statements and reports. quired to be furnished In notes to financial

statements included in the bank's Form F-2
, . . Annual Report (Refer to 12 CFR 11.7(c) (5)

to (10)).
eports; shareholder 2. If the financial statements included In
11. (1) Every regis- the report to security holders reflect any
ile a current report differences in the principles of consolidation
h the requirements or other accounting principles or practices
In 15 days after the or in methods of applying accounting princi-

ples or practices from the financial state-
e earliest event re- ments of the bank filed or proposed to be
ted, unless substan- filed with the Comptroller of the Currency,
information as re- these shall-be noted and the effect thereof
n has been previous- reconciled or explained in the annual report
bank. ' to security holders if the differences have a

material effect on the financial position or
, , , results of the bank.

amendments -. 4.- - _
a &t * *

o statemes (2) Furnish In comparative columnarns s oae form a summary of operations for
statement 6r each of the last five years. Where nec-

dments to a essary, include by footnote or other-
either before wis6 infdrmation or explanation of
mes effective, material significance to investors in
I be filed on 'appraising the results shown.

NoTr-At a mininmun, the following items
shall be included: total operating income;

", , provision for possible loan losses; total other
operating expenses (excluding provision for

requirements., possible loan losses); Income before Income
ly shows oth- taxes and securities gains (losses): applica-
uire informa- ble income taxes; income (loss) before secu-
and its subsid- ritles gains (losses); securities gains (losses),

less related income taxes; net income (loss);
earnings per common share before securi.
ties gains (losses) and net income. Dividends
per'share shall be shown.

(3) The report shall contain informa-

1. and 2, tion for each of the last two fiscal
ad § 11.5(c)(8) years similar to, that required, byf §11.5c)(8 Schedules III and VIII of Form F-9Ds follows: in a note to the financial statpments.

, * a * * *

* Noms.-1. To reflect adequately the fi-
nancial position and results of operations of
a bank In its annual report to security hold-
ers, the financial presentation shall include,

* but not necessarily be limited to, the follow-
ng:

(a) Comparative statements of condition
at the end of each of the last 2 fiscal years
siilar in form to Form F-9A.

(b) Comparative statements of income for
each of* the last, 2 fiscal years similar in
form to F-9B.
(c) Comnparative statements of 'changes in

capital accounts for each of the last 2 fiscal
* years similar In form to Form r -9C.

(d) Comparative statements of changes in
financial position,for each of the last 2
fiscal years for which a statement of income
is furnished, similar in form to Form F-9E.
(e) A" comparative reconciliation of the

* "Reserve for Possible Loan Losses" account
for each of the last 2 fiscal years, similar in

. form to Schedule VII, Form -F-9D, in a note
to the financial statements.. ,
(f) Supplemental-notes to financial state-

ments to the extent necessary to furnish a
fair financial- presentation. Such notes
-should include the aggregate market value

* $ * a a

(8)(i) If the bank knows that securi-
ties of any class entitled to vote at a
meeting and with respect to which the
bank intends to solicit proxies, con.
sents or authorization, are held of
record by a broker, dealer, bank or
voting trustee, or their nominees, the
bank shall inquire of such, record
holder at least 10 days prior to the
record date for the meeting of sedurlty
holders (or at such later time as the
rules of a national securities exchange
on which the class of securities in
question is listed may permit for a
good cause shown) whether other per-
sons are the beneficial owners of such
securities and, If so, the number of
copies of the proxy and other solicit-
ing material and, in the case of an
annual meeting at which directors are
to be elected, the number of copies of
the annual report to security holders,
necessary to supply material to such
beneficial owners. The bank shall
supply such record holder with addl-
tiona coples in such quantities, assem-.
bled in'such form and at such a place,
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as the record holder may reasonably
request in order to address and send
one copy of each to each beneficial
owner of securities so held and shall,
upon the request of such record
holder, pay its reasonable expenses for
completing the mailing of such materi-
al to security holders to whom the ma-
terial is sent.

(ii) If the bank's list of security, hold-
ers indicates that some of Its securities
are. registered in -the name of a clear-
ing agency pursuant to section 17A of
the Act, a, bank shall make appropri-
ate inquiry of the agency and thereaf-
ter of the participants in such agency
who may hold on behalf of a benefi-
cial owner, and shall comply with the
above subparagraph (8)(i) with respect
to any such participant.

5. § 11.5(f) (1) to (5) is amended as
follows:

(f) Material requirM to be filed. (1)
Six, preliminary copies of each state-
ment, form of proxy, and other items
of soliciting material to be furnished
to security holders concurrently there-
with, shall be filed with the Pomptrol-
ler of the Currency by management or
any other person making a solicitation
subject to § 11.5 at least 10 calendar
days or 15 calendar days in the case of
other than routine meetings, as de-
fined below) prior- to the date such
items are first sent or given to any se-
curity holders, or such shorter period
prior to that date as may be author-
ized. For the purposes of this para-
graph (D(1), a routine meeting means
a meeting with respect to which no
one is soliciting proxies subject to
§ 11.5 other than on behalf of manage-
ment and at which management in-
tends to present no matters other
than the election of directors, election
of inspectors of election, and other-re-
curring matters. In the absence of
actual knowledge to the contrary,
management _ may assume that no
other such solicitation of the bank's
security holders is being made. In
cases of annual meetings, one addi-
tional preliminary copy of the State-
ment,, the form of proxy, and any
other soliciting material, marked to
show changes from the material sent
or given to security holders with re-
spect to the preceding annual meeting,
shall be filed with the Comptroller of
the Currency.

(2) Six preliminary copies of any ad-
ditional soliciting material relating to
the same meeting or subject matter,
furnished to security holders subse-
quent to the proxy statement shall be
filed with the Comptroller of the Cur-
rency at least 2 days (exclusive of Sat-
urdays, Sundays, and Holidays) prior

to the date copies of such material are
first sent or given to security holders,
or such shorter period prior to such
date as may be authorized upon a
showing of good cause therefor.

(3) Six copies of each Statement,
form of proxy, and other items of so-
liciting material, in the form in which
such material is furnished to security
holders, shall be filed with, or mailed
for filing to, the Comptroller of the
Currency not later than the date such
material is first sent or given to any
security holders. Three copies of such
material shall at the same time be
filed with, or mailed for filing to, each
exchange upon which any security of
the bank is listed.

(4) If the solicitation is to be made
in whole or in part by personal solici-
tation, three copies of all written
instructions or other material that dis-
cusses or reviews or comments upon
the merits of any matter to be acted
upon, and is furnished to the individ-
uals making the actual solicitation for
their use directly or indirectly in con-
nection with the solicitation, shall be
filed with the.Comptroler of the Cur-
rency by the person on whose behalf
the solicitation is made at least.5 days
prior to the date copies of such materi-
al are first sent or given to such indi-

- viduals, or such shorter period prior to
that date as may be authorized upon a
showing of good cause therefor.

(5) All copies of material filed pursu-
ant to paragraph (f) (1) and (2) of this
section shall be clearly marked 'Pre-
liminary Copies" and shall be for the
information of the Comptroller of the
Currency only and shall not be
deemed available for public inspection
before definitive material has been
filed with the Comptroller of the Cur-
rency, except that such material may
be disclosed to any department or
agency of the United States Govern-
ment and to the Congress and the
Comptroller of the Currency may
make such inquiries or investigation
with respect to the material as may be
necessary for an adequate review

* thereof. All material filed pursuant to
paragraph (f) (1), (2), or (3) of this sec-
• tlQn shall be accompanied by a state-
ment of the date upon which copies
thereof are intended to be, or have
been, sent or given to security holders.
All material filed pursuant to para-
graph (f)(4) of this section shall'be ac-
companied by a statement of the date
upon which copies thereof are intend-
ed to be released to the individuals
who will make the actual solicitation.

* 0 0 0 0

6. § ll.5(h)(1) is amended to delete
the word "earnings" in the second sen-
tence.
7. § 11.5(k) is amended as follows:.

a S S

(W) Proposals of security holde. (1)
If any security holder of the bank no-
tifies management of the bank of his
intention to present a proposal for
action at a forthcoming meeting of the
bank's security holders, management
shall set forth the proposal in its
Statement and Identify the proposal
in its form of proxy and provide means
by which security holders can make
the specification provided for by para-
graph (d)(2) of this section. If manage-
ment issues an information statement,
it shall Identify the proposal and indi-
cate the disposition proposed to be
made of the proposal by management
at the meeting. Management, however,
need not include a proposal in its
Statement if such proposal is submit-
ted less than 90 days in advance of a-
day corresponding to the date of mail-
Ing a proxy statement or information
statement in connection with the last
annual meeting of security holders.
Notwithstanding the foregoing, man-
agement of the bank shall not be re-
quired to include the proposal in its
Statement or form of proxy unless the
security holder (herelnafter, the "pro-
ponent") has complied with the re--
quirements of this paragraph and
paragraphs (k) (2) and (3) of this sec-
tion:
(1) Eigibility. At the time he sub-

mits the proposal, the proponent shall
be a record or-beneficial owner of a se-
curity entitled to be voted at, the meet-
ing of his proposal, and he shall con-
tinue to own such security through
the date on which the meeting is held.
If management requests documentary
support for a proponent's claim that
he is a beneficial owner of a voting se-
curity of the bank, the proponent
shall furnish appropriate documenta-
tion within 10 business days after re-
ceiving the request. In the event man-
agement includes the proponent's pro-
posal in its statement for the meeting
and the proponent fails to comply
with the requirements that he be a
voting security holder continuously
through the meeting date, manage-
ment shall not be required to include
any proposals submitted by the propo-
nent in Its statement for any meeting
held in the following two calendar
years.

(i) Notice. The proponent shall
notify management In writing of his
intention to appear personally at the
meeting to present his proposal for
action. The proponent shall furnish
the requisite notice at the time he sub-
mits the proposal, except that if he
ws unaware of the notice require-
ment at the time, he shall comply with
It within 10 business days after being
Informed of It by management. If the
proponent, after .furnishing In good
faith the notice required by this provi-
sion, subsequently determines that he
will be unable to appear personally at
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the meeting, he shall arrange to have
another security holder of the bank
present his proposal, on his behalf at
the meeting. In the event the propo-
nent or his proxy fails, without good
cause, to present the proposal for
action at the meeting, management'
shall not be required to include any
proposals submitted by the proponent
in its Statement for any meeting held
in the following two calendar-years. :

(iII) Timeliness. The proponent shall
submit his proposal sufficiently far in
advance of the meeting so that it is re-
ceived by management within the fol-
lowing time period.

(A) Annual Meetings., A proposal to
be presented at an annual meeting
shall be received by management at
the bank's principal executive offices
not less than 90 days in advance of a
date corresponding to the date set
forth on management's Statement re-
leased to security holders in connec-
tion with the previous year's annual
meeting of security holders, except
that if no annual meeting was held in
the previous year or the date of the
annual meeting has been changed-
more than 30 calendar days from the
date of the -previous year's annual
meeting a proposal shall be received
by management a reasonable time
before the solicitation is made.

(B) Other meetings. A proposal to be
presented at any meeting other than
an annual meeting shall be received a
reasonable time before the solicitation
is made.

Norn-In order to 'curtail controversy as
to the date on 'which a proposal was re-
celved by management, It is suggested that
the proponents submit their proposals by
Certified Mall-Return Receipt Requested.

(IV) Number and length of proposals.
(1) The proponent may submit a maxi-
mum of two proposals -of not -more
than 300 words each for inclusion in
management's Statement for a meet-
ing of security holders. If the propo-
nent fails to comply with either of
these' requirements, or- if he fails to
comply with. the 200 'word limit on
supporting statements mentioned in
paragraph (k)(2) of this section, he
shall be provided -the opportunity by
management to reduce, within 10 busi-
ness days, the items submitted by him
to the limits required by this para-
graph (k).

(2) If management, opposes any pro-
posal received from a proponent, it
shall also, at the request of the propo-
nent, include in its Statement a state-
ment of the, proponent, in not more
than 200 words, in support of the pro-
posal, which statement shall not, in-
clude the name and address otthe pro-
ponent. The statement and request of
the proponent shall be furnished to
management at the time that the pro-
posal s furnished, and neither man-
agement nor the bank shallbe respon-,

RULES AND REGULATIONS

sible for such statement. The State-
ment shall, also include either the.
niame and address of the proponent or
a statement that such information will
be furnished by the bank or by the
Comptroller of the Currency to any-
person, orally or in writing as request-
ed, promptly uponreceipt of any oral
or written request therefor. If the
name and address of the proponent
are omitted from the Statement, they
shall be furnished to the Comptroller
of the Currency at the time of filing
managemeit's preliminary material
pursuant to paragraph (f) of this sec-
tion.

(3) Management may omit a propos-
al and any statement in support there-
of from its Statement and form of
proxy under any-of the following cir-
cumstances:

(i) The proposal is,,under applicable
law, not a proper subject for action by
security holders;

Nor.-A proposal that may be improper
under the applicable state law when framied
as a mandate or directive may be proper
when, framed as a recommendation or re-
quest.

(ii) The proposal would, if imple-
-mented, require the bank to violate
any state law" or Federal law of the
United States, or any law of any for-
eign jurisdiction, to which 'the bank is
subject, exceptT that this provision
shall not apply-with respect to any
foreign law compliance which would
be violative of any state or Federal law
of the United States;

(ii) The proposal or the supporting
Itatement is contrary to any -of the
Comptroller's proxy rules -ahd regula-
tions, including -12 CFR 11.5(h);

(iv) The proposal relates to the en-
forcement of a personal claim or the
redress of a personal grievance against
the bank, its management, or any
other person; "

(v) The proposal deals with a matter
that. is, not significantly related to, the
business of the bank;

(vi) The -proposal deals with a
matter that -is beyond the bank's
power to effectuate;

(vii) The proposal- deals, with a
matter relating to the conduct of the
ordinary business operations of the
bank;

(viii) The proposal relates to an elec-
tion to office; -

( ix) The proposal is counter to a pro-
posal to be submitted.by management
at the meeting"

W (x) The proposal has been rendered
moot;

(xi) The proposal -is substantially du-
plicative of a proposal previously sub-
mitted- to -mahagement ' by another
pbolonent, which proposal will be in-
cluded in managemefit's proxy materi-
als for the meeting,,

(xi) Substantially the same proposal
has previously been submitted to secu-

rity holders in management's State-
ment relating to any annual or special
meeting of security holders held
within the preceding 5 calendar years,
It may be omitted from management's
Statement relating to any meeting of
security holders held within the 3 cal-
endar years after the latest such previ-
ous submission: Provided, That-(A) If
the proposal .was submitted at only
one meeting during such preceding
period; It received less than 3 percent
of the -total number of votes cast in
regard thereto; or

(B) If the proposal was submitted at
only two meetings during such preced-.
ing period, it received at the time of its
second submission less than 6 percent
of the total nuifiber of votes cast in
regard thereto; or

(C) If the proposal was submitted at
three or more meetings during such
preceding period, it received at the
time of its latest submission less than
10 percent of the total number of
votes cast in regard thereto; and

(xiii).The proposal relates to specific
amounts of cash or stock dividends.

(4) Whenever management asserts,
for any reason, that a proposal and
any statement in support thereof re-
ceived from a proponent may properly
be omitted from its Statement, it shall
file with the Comptroller of the Cur-
rency, not later than 50 days prior to
the date the preliminary copies of the
Statements are filed pursuant to para-
graph (f) of this section, or such
shorter period prior to such date as
the Comptroller of the Currency may
permit, 3 copies of the proposal and
any statement in support thereof as
received from the proponent, together
-with a statement of the reasons why
management deems such omission to
be proper in the particular case, and
where such reasons are based on mat-
ters of law, a supporting opinion of
counsel. Management shall at the
same time, if it has not already done
so,-notify the proponent submitting
the proposal of Its intention to omit
the proposal from its Statement and
shall forward to him a copy of the
statement of reasons why manage-
ment deems the omission of the pro-
posal to be proper and a copy of such
supporting opinion of counsel,

8. Sections 11.5(1)(1), 11.5()(3)(1v)
and 11.5(l)(4) are amended as follows.

(1) 'Tender Offers. (1) No person, di-
rectly or indirectly, by use of the malls
or any means or instrumentality of in-
terstate commerce or of any facility of
a national securities exchange or oth-
erwise, shall make a tender offer for,
or a request or invitation for tenders
of, any class of any equity security,
-which is registered pursuant to Sec-
tion 12 of the Act, of a national bank
or a bank operating under the Code of
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(3)

(iv) The information required by
Items l(c), 2(b), 2(e), 2(f) and 2(g), 3, 4,
5, 6, 7, 8, 9, and 10 of Form F-13, or a
fair and adequate summary thereof.

Instructions. 1. Negative responses to any
such items orub-items for Form F-13 need
not be included in the information pub-
lished or sent or given to security holders. 2.
Although- the financial statements neces-
sary to present a fair and adequate sum-
mary of Item 9 of Form F-13 may vary de-
pending'on the facts and circumstances in-
volved, summary financial information will
normally be sufficient summary disclosure
of Item 9 for purposes of paragraph 3(iv) of
this section. If the information required by
Item 9 is summarized, appropriate instruc-
tions should be included stating how more
complete financial information can be ob-
tained.

(4) Any additional material soliciting
or requesting such tenders subsequent
to the initial solicitation or request
shall contain the names of the persdn
making such solicitation or request
and the information required by Items
1(c), 2(b), 2(e), 2(f) and 2(g), 3, 4, 5, 6,
7, 8, 9, and 10 of Form P-13, or a fair
and adequate summary thereof: Pro-
vided, however, That such material
may omit any of such information pre-
viously furnished to the persons solic-
ited or requested for tenders. Copies of
such additional material. soliciting or
requesting such tenders shall be filed
with the Comptroller of the Currency
not later than the time copies of such
material are first published or sent or
given to security holders.

(5) * * *
(6) Four copies of the statement re-

quired by paragraph (l)(1) of this sec-
tion, every amendment to such state-
ment, and all other material required
by-this paragraph shall be filed with
the Comptroller of the CuiTency.

$1,000, as appropriate.

(g) Schedules to

(4)The schedule

befiled. *

s shall be verified if
the financial statements are so vere-
fied.

10. Section 11.41
Instruction 1 and
tions as to Finan
amended as follow

§ 1141 Form for re
of a bank pursu
section 12(g) o
change Act of 19

ITEMx 4-SUbfl&&
Furnish in compar

summary of operatlo
five fiscal years. WI
Information or expla
otherwise, of materln
tors in appraising the

Instructions. L At
Ing Items shall be in
income; provision fo
total other operatin
provision for possibI
before income taxa
(losses); applicable
(loss) before securtle
ties gains (losses) les
net income (loss);
share before securt!
income. Dividends pa

2.o

FORM 7-1 INS2 USTI

* aThese instructio

9. Sections 11.7(c)(1) and 11.7(g) are ance sheets and st
amended as follows:, required to be filec

istration Statemen
§ 11.7 Form and content of financial tion 11.7 of this p

statements. ification, form, an
ance sheets and st

'* * a a required, ineludln
(e) Provisions of. general applica- soidation, and pz

tion-(1) Requirements as to form. 2Fi- ment of changes
nancial statements shall be prepared and statement of
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for the District of Columbia, if, in accordance with the applicable re-
r consummation thereof, such quirements of Forms F-9 A, B. C. D,
on would, directly or indirectly, be and E. All money amounts required to
beneficial owner of more than 5 be shown in financial statements may
ent of such class, unless, at the be expressed in even dollars or thou-
copies of the offer or request or sands, and an Indication to that effect

ation are first published or sent shall be inserted immediately beneath
given to security holders, such the caption of the statement or sched-
on has filed with the, Comptroller ule, or at the top of each money
he Currency a statement contain- column. The Individual amounts
the information and exhibits xe- shown need not be adjusted to the
ed by Form :F-13... d bnearest dollar or thousand if the fail-

ure of the Items to add to the totals

shown s stated in a note as due to theeirnnnino' nf nininta nf 1 s thnn Al ar

B. CONSOLIDAMED STATMMErS

Form F-1, Item 4, 4. Consolidated Balance Sheetr5. Consolidated Statements of Income,
cFOrm F-i IfJtruc- Changes in Capital Accounts, and Changes
cial Statements are in Financial Position. (a) There shall be
,a: filed verified statements of income, changes

in capital accounts and changes in financial
gistration of securities position of the bank and its maJority-owned
ant to section 12(b) or (1) bank premises subsidiaries, (2) subsidiar-
'f the Securities Er- les operating under the provisions of Sec-
341 (Form F-1). tlon 25 or Section 25(a) of the Federal Re-

serve Act ("Agreement Corporations" and
"Edge Act Corporations"), and (3) signifl-

* * * cant subsidlaries, for each of the three fiscal
years preceding the date of the consolidated

RF o OrzTO.inS balance sheet required by Instructions 4.(a).
rtive columnar form a (b) There shall be filed with each balance
ins for each of the last sheet filed pursuant to Instruction 4.(b)
here necessary, include verified statements of income, changes in
asation. by footnote or capital accounts and changes in financial
al significance to nve- position of the bank and such subsidiaries
results shown, for the fiscal year immediately preceding

a minimum, the follow- the date of the balance sheet.
eluded: Total operating
ir possible loan losses: Q U oNsOI.5OLDAM sUBSmIsxIS MxMo22M

g expenses (excluding P7ERSONS
e loan losses); income
3 and securities gains
income taxes; Income 11. § 11,42, Form F-2 isamended as
es gains (losses); securi. follows:
s related Income taxes,
earnings per common § 11.42 Form for annual report of bank
m gains (lomes) and net (Form F-2)
rshare shall be shown.

i"mi 4-SUMMARY OF O1IEAVIONS

IONS AS TO FANCIAL Furi In comparative columnar form a
MIEN'£S summary of operations for each of the last

five fiscal years. Where necessary, include
ris specify the bal- information or explanation, by footnote or
tatements of income otherwise, of material significance to inves--

d as a part of a Reg- tors In appraising the results shown.
Instructions. 1. At a minimum, the follow-

Lt on this form. Sec- Ing Items shall be Included: Total operating
art governs the'ver- income; provision for possible loan Iosses;
d content of the bal- total other operating expenses (excluding
atements of income provision for possible loan losses); income
g the basis of con- before Income taxes and securities gains
resribes the 0te (oes applicable Income taxes, income

e he state- U ) before securities gains wsesr securi-
in capital accounts ties gains (losses) less related income taxes-
changes In financial net income (loss); earnings per common
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position and the schedules to be filed
In support thereof.

A. FINANCIAL STATEMENS OF THE E&NH

1.* * *

2. Statements of income, changes in
capital accounts and changes in fi-
nancial position. (a) The bank shall
file In columnar form verified state-
ments 'of income, changes in capital
accounts and changes in financial posi-
tion for each of the three fiscal years
preceding the date of the balance
sheet requlredby Instruction 1(a).

(b) There shall be filed with each
balanci sheet filed pursuant to In-
struction l(b) verified statements of
Income, changes In capital accounts
and changes in financial position of
the bank for the fiscal year immedi-
ately preceding the date of the bal-
ance sheet.

3.**
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share before securities gains (I
income. Dividends per share st

2.

ITEM S-PENDING LEGAL PRO

(a) Briefly describe any mat
legal proceedings, other than
tine litigation incidental to th
which the bank or any of its su
party or of which any of the
the subject. Include the name
or agency in which the pr
pending, the date instituted,
parties thereto, a descilption
basis alleged to underlie the p
the relief sought. Include sin
tion as to any such proceeding
contemplated by governmental

(b) If any material legal pro
was previously reported or whi
portable during the fourth
bhank's fiscal year was term
such quarter, give' the date o
and describe the disposition th
spect to the-bank and its subsi

Instructions. 1. * * *

osses) and net presently outstanding (as of a specified
hall be shown, date);

(2) A brief description of the transaction
or transactions resulting in the change;

CEEDINGS (3) If an increase in securities or indebted-

terial pending ness is reported, furnish: (I) A statement of
ordinary rou- the aggregate net cash proceeds or the
e business, to nature and aggregate amount bf any consid-
bsidiaries is a eration received or to be received by the
ir property is bank; (ii) the names of the principal under-

of the court writers, if any, indicating any such under-
oceedings are writers which are affiliates of the bank; (iii)
the principal a reasonably itemized statement of the pur-

of the factual poses, so far as determinable, for which the
roceeding and net proceeds have been or are to be used
nlar informa- and the approkimate amount used or Ito be

known to be used for each such purpose; and
authbritles. (4) If a decrease in securities or indebted-

ceeding which nbss is reported, a statement-of the aggre-
ch became re: gate amount of cash or the nature and ag-
quarter of a gregate amount of any other consideration
nated during paid or to be paid by the bank in connection
f termination with such transaction or transactions.
ereof with re- Instructions. (1) For the purposes of re-
diaries. sponding to paragraph (c) the bank may

treat each of the following as a single class
of indebtedness: (i) Convertible long term
debt, and (ii) other indebtedness.

(2'This paragraph does not apply to
notes. drafts, bills of exchange, bankers' ac-

ITE14 s-INCREASES AND DECREASES IN -OTTAI -- SECURITES AND DE T SS ceptances, or other obligations whichOUTSTANDING sEUaRTIES AND INDEBTENESS -mature not later than 1 year from the date

(a) Give the following, information as to of issuance. No report need be made where
all increases and decreases during the fiscal the amount not previously reported, al-
year in the amount of equity securities of though in excess of 5 percent of the amount
the bank outstanding: outstanding does not exceed $50,000 face

(I) The title of the class of securities in- amount of indebtedness or 1;000 shares or
volved; other units.

(2) The'date of the transaction; (3) This paragraph includes the reissuance
(3) The amount of securities involved and of treasury securities and securities held for

whether an increase or decrease; and the account-of the bank thereof. The exten-
(4) A brief description of the transaction sion of the maturity date of indebtedness

in which the increase or decrease occurred, shall be deemed to be the issuance of new
If previously reported, the description may indebtedness for the purpose of this para-
be Incorporated by a specific reference to graph. In the case of such an extension, the
the previous filing. , percentage shall be computed upon the

Instruction. The information shall be pre- basis of the principal amount of the indebt-
pared in the form of a reconciliation be- edness extended.
tween the amounts shown -to be outstanding - (4) This paragraph need not be answered
on the balance sheet to be filed with this as to decreases resultingtfrom ordinary sink-
report and the amounts shown on the ing fund operations, similar periodic de-
bank's balance sheet for the previous year. ing fu d oprat simthar perio de
The exercise of outstanding options or war- creases madepursuant to the terms of the
rants, separately by class or type of option constituent instruments, decreases resulting
or warrant, conversions of previously issued from the conversion of securities or de-
convertible securities (separately by class of creases resulting from the payment of in-
security) and the issuance of options may be "debtedness at maturity.
grouped together showing the dates be- ITEM 7-CHANGES IN SECURITIES AND CHANGES
tween which all such transactions occurred. IN SECURITY FOR REGISTERED SECURITIE
If the information called for has been previ-
ously reported on Form F-4 it may be incor- GENERAL INSTRUCTION
porated by a specific reference to the previ-
ous filing. No response to this item Is reulred if the

(b) Increases and decreases in the amount information cAlled for herein has been pre-
outstanding of debt securities and indebted- viously reported in a report on Form F-4.
ness which were previously reported in re- (a)If the constituent instruments defining
ports on Form F-4 should be listed and the rights of the holders of any class of reg-
briefly discussed with appropriate cross ref- istefed securities have been materially
erences to the earlier disclosure. modified, give the title of the class of securi-

(C) If, during the fourth quarter of'the ties involved and state briefly the general
bank's.fiscal year, the amount of debt secu- effect of such modification upon the'rights
rities or indebtedness outstanding has been of holders of such securities.
increased or decreased through one or more (b) If the rights evidenced by any class of
transactions, and the aggregate amount of registered -securities have been materially
all such increases or decreases not previous- limited or qualified by the issuance or modi-
ly reported exceeds 5% of the outstanding fication of any other class of securities,
.securities or indebtedness of the affected state briefly the general effect of the issu-
class, furnish the following information: ance or modification of stch other class of

(1) Title of class, the amount outstanding b securities upon the rights of the holders of
as last previously reported, and the amount the rogistered securities..

Instruction Working capital restrictions
and other limitations upon payment of divi-
dends are to be reporte hereunder.

ITEM 8-DEFAULTS UPON SENIOR SECURITIES

-General Instruction

No response to this Itein is required if the
information called for herein has been pre-
viously reported in a report on Form F-4.

(a) If there has been any material default
in the payment of principal, interest, a sink-
ing or purchase fund installment, or any
other material default not cured within 30
days, with respect to any indebtedness of
the bank or any of its significant subsidiar-
ies exceeding 5 percent of the total assets of
the bank and its consolidated subsidiaries,
identify the Indebtedness and state the
nature of the default. In the case of such a
default in the payment of principal, inter-
est, or a sinking or purchase fund Install-
ment, state the amount of the default and
the total arrearage on the date of filing this
report.

Instruction. This paragraph refers only to
events which have become defaults under
the governing instruments, ie., after the ex-
piration of any period of grace and compli-
ance with any notice requirements.

(b) If any material arrearage in the pay-
ment of dividends has occcurred or if there
has been any other material delinquency
not cured within 30 days, with respect to
any class of preferred stock of the bank
which Is registered or which ranks prior to
any class of registered securities, or with re-
spect to any class of preferred stock of any
significant subsidiary of the bank, give the
title of the class and state the nature of the
arrearage or delinquency. In the case of any
arrearage in the payment of dividends, state
the amount and the total arrearage on the
date of filing this report.

Instruction. Item 8 need not be answerqd
as to any default or arrearage with respect
to any class of securities all of which is held
by, or for the account of, the bank or its to-
tally held subsidiaries.

ITEM 9-APPROXIMATE NUMBER OF EQUITY
SECURITY HOLDERS

State in the tabular form indicated below
the approximate number of holders of
record of each class-of equity securities of
the bank as of the end of the.fiscal year.

(1) , (2)

Title of class Number of record
holders

Instructions. 1. Attention is directed to
the definition of the term "equity security"
in section 3(a)(11) of the Act and the deflni-
tion of the term "held of record" in 12 CFR
11.2(j). 2. Information shall be given as of
the end .of the last fiscal year or as of any
subsequent date, except that If the latest
determination of the number of record
holders of any class of equity securities was
made for some other purpose within 90 days
prior to the end of the last fiscal year, the
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Information may be given as of the date of
such determination. 3. Information need not
be given with respect to the number of hold-
ers of outstanding nontransferable options
to purchase securities of the bank.

ITEM 10-SUBLSSION OF MATTERS TO A VOTE

OF SECUaRT HOLDERS

If any matter has been submitted to a-
vote of security holders, through the soidi-
tation of proxies or otherwise, furnish the
following information if not previously dis-
closed in a report on Form F-4.

(a) The date of the meeting and whether
it was an annual or special meeting.

(b) If the meeting involved the election of
directors, state the name of each director
elected at the meeting and the name of any
other director whose term of office as a di-
rector continued after the meeting.

(c) Briefly describe any other matter
voted upon at the meeting and state the
number of affirmative votes and the
number of negative votes cast with respect
to such matter.

Instructions. 1. If -any matter has been
submitted to a-vote of security holders oth-
erwise than at a meeting of such security
holders, corresponding information with re-
spect to such submission shall be furnished.
The solicitation of any authorization or con-
sent (other than a proxy to vote at a stock-
holders' meeting) with respect to any
matter shall be deemed a submission of
such matter of a vote of security holders
within the meaning of the item. 2. Para-
graph (a) need be answered only if para-
graph (b) or (c) is required to be answered.
3. Paragraph (b) need not be answered if: (i)
Proxies for the meeting were solicited pur-
suant to 12 CFR 11.5. (ii) there was no so-
licitation in opposition to the management's
nominees as listed in the proxy statement,
and (III) all of such nominees were elected.
If the bank did not solicit proxies and the
board of directors as previously reported to
the Comptroller of the Currency was re-
elected in its entirety, a statement to that
effect in answer to paragraph (b) will suf-
fice as an answer thereto. 4. Paragraph (c)
need not be answered as to procedural mat-
ters or as to the selection or approval of
auditors. 5. If the bank has published a
report containing all of the information
called fbr by the item, the item may be an-
swered by a reference to the information
contained in such report, provided copies of
such report are filed as an exhibit.

ITEM 11-OFFIcERs OF THE BANK

(a) List the names and ages of all officers
of the bank and all persons chosen to
become officers, state the nature of any
family relationship between them; Indicate
all positions and offices with the .bank held
by each such person; state his term of office
as officer and the period during which he
has served as such and briefly describe any
arrangement or understanding between him
and any other person pursuaht- to which he
was selected as an officer.

Instructions. 1. Do not include arrange-
ments or understandings with directors or
officers of the bank acting solely in their ca-
pacities as such. 2. The term "family rela-
tionship" means any relationship by blood.
marriage or adoption, not more remote than
first cousin.

, _(b) Give a brief Account of the business
experience during the past five years of
each officer, including his principal occupa-
tions and employment during that period

and the name and principal business of any
corporation or other organization In which
such occupations and employment were car-
rled on. Where an officer has been em-
ployed by the bank or a subsidiary of the
banklor less than 5 years, a brief explana-
tion should be included as to the nature of
the responsiblities undertaken by the ndi-
vidual In prior positions to provide adequate
disclosure of his plior busIness e.perience.
What is required Is information relating to
the level of his professional competence.
which may include, depending upon the cir-
cumstances, such specific information as the
size of the operation supervised.

rEst 12-INDErTIFIcATION OFD UMTORS AND
OFFICES

State the general effect of any charter
provision, by-law, contract, arrangement or
statute under which any director or officer
of the bank Is Insured or indemnified In any
manner against any liability which he may
incur In his capacity as such.

im 13-FzNANcxAL STATm I'Ts AND

- List below all financial statements and ex-
hibits filed as a part of the annual report:

(a) Financial statements.
(b) Exhibits.

SIGNATURES

Pursuant to the requirements of the Secu-
ritles Exchange Act of 1934. the bank has
,duly caused this annual report to be signed
on Its behalf by the undersigned. thereunto
duly authorized.

(Name of Bank)

By.
(Name and Title of Slining Officer)

Date:

FORM F-2-INSIMUCrIOXS AS TO MnMAyCrAL
-. STATEMENTS

These Instructions specify the balance
sheets and statements of Income required to
be filed as a part of annual report on this
form. Section 11.7 of this part governs ver-
ification. form. and content of the balance
sheets and statements of income required.
Including the basis of consolidation, and
prescribes the statement of changes in capi-
tal accounts, statements of changes in fi-
nancial position, and the schedules to be
filed in support thereof.
L Financial Statements of the anzn. (a)

There shall be filed for the bank. In com-
parative columnar form, verified balance
sheets as of the end of the last two fiscal
years and verified statements of income.
changes in capital accounts and changes in
financial position for such fiscal years.

(b)- - °

2. Consolidatcd Statements.

15. §11.43, Form F-3 is amended as fol-
lows. Item 13 is renumbered as Item 6.

§ 11.43 Form for current report of a bank
(Form F-3).

GENiAL TRUCT"ION S

A. 0 0
B. Events to be Reported.
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A report on this form Is required to be
filed upon the occurrence of any one or
more of the events specified in the items of
this form. Reports are to be filed within 15
days after the occurrence of the earliest
event required to be reported. However, re-
ports which disclose events pursuant to
Item 5 may be filed within 10 days after the
close of the month during which the event
occurred. If the letter from the independent
accountant to be funished pursuant to Item
4(d) is unavailable at the time of filing, it
shall be filed within thirty days thereafter.
However, if substantially the same informa-
tion as that required by this form has been
previously reported by the bank, an addl-
tonal report of the Information on this form
neednotbemade.

IflORZIATION TO BE INCLUDED IN REPOEM

IT -- CHANGES IN CONTROL OF BANK

(a) If to the knowledge of management, A
change in control of the bank has occurred,
state the name of the person(s) who ac-
quired such control: the amount and the
rource of the consideration used by such
person(s): the basis of the control; the date
and a description of, the transaction(s)
which resulted in the change In control; the
percentage of voting securities of the bank
now beneficially owned directly or indirect-
ly by the person(s) who acquired control;
and the identity of the person(s) from
whom control was assumed. If the source of
all or any part of the consideration used is a
loan made in the ordinary course of busi-
ness by a bank as defined by Section 3(aX6)
of the Act, the Identity of such bank shall
be omitted provided (1) a letter is furnished
to the Comptroller of the Currency identi-
lying the bank and requesting confidential
treatment of the information and (2) the
material ral indicate that disclosure of the
Identity of the bank has been so omitted
and filed separately with the Comptroller of
the Currency.

Instruetions. 1. State the terms of any
loans or pledges obtained by the new con-
trol group for the purpose of acquiring con-
trol and the names of the lenders or pledg-
ees. 2. Any arrangements or understandings
among members of both the former and
new control groups and their associates with
respect to election of directors or other mat-
ters should be described.

(b) Describe any contractual arrange-
ments, including any pledge of securities of
the bank, or any of Its parents, known to
management, the operation of the terms of
which may at a subsequent date result in a
change In control of the bank.

Intruction. Paragraph (b) does not re-
quire a description of ordinary default pro-
visions contained In the charter, trust in-
dentures or other governing instruments re-
lating to securities of the bank.

IT&2-ACQUISrMoN OR DISIOSIT ION 07

If the bank or any of its majority-owned
subsidiaries has acquired or disposed of a
significant amount of assets, otherwise than
In the ordinary course of business, furnish
the following Information:

(a) The date and manner of the acquisi-
tion or disposition and a brief description of
the assets involved, the nature and amount
of consideration given or received therefor,
the principle followed in determining the
amount of such consideration, the identity
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of the person(s) from whom the assets were
acquired or to whom they were sold-and the
nature of any material relationship between
such persoA(s) and the banklor any of its af-
filiates, any director or officer of the bank,
or any associate of any such director or offi-
cer. If the transaction being reported is an
acquisition, identify the source(s) of the
funds used unless all or any part of the con-
sideration used is a loan made in the ordi-
nary course of business by a bank as defined
by Section 3(a)(6) of the Act in which case
the identity of such bank shall be omitted
provided: (1) A letter is furnished to the
Comptroller of the Currency identifying the
brnk and requesting confidential treatment
of the information and (2) the material
shall indicate that disclosure of the identity
of the bank has been so omitted and filed
separately with the Comptroller of the Cur-
rency.

(b) If any assets so acquired by the bank
or its subsidiaries constituted, plant, equip-
ment or other physical property, state the
nature of the business' in which the assets
were used by the persons from whom ac-
quired and whether the bank intends to
continue such use or intends to devote the
assets to other purposes, indicating -such
other purposes. -

Instructions. 1. No information* need be
given as to (1) any transaction between any
person and any wholly-owned subsidiary of
such person; (ii) any transaction between
two or more wholly-owned subsidiaries of
any perSon; or (ill) the redemption or other
acquisition of securities from the public, or
the sale or other disposition of securities to
the public, by the issuer of such securities.
2. The term "acquisition" includes every
purchase, acquisition- by lease, exchange,
merger, consolidation, succession or other,
acquisition: Provided, That such term does
not include the construction or development
of property by or for the bank or-its subsid-
iaries or the acquisition of materials for
such purpose. The term "disposition" in-
cludes every sale, disposition by lease, ex-
change, merger, consolidation, mortgage, or
hypothecation of assets, assignment, wheth-
er for the benefit of creditors or otherwise,
abandonment, destruction, or other- disposi-
tion. 3. The information 'called for by this
item is to be given as to each transaction or
series of related transactions of the size in-
dicated. The acquisition or disposition of se-
curities shall be deemed the indirect acquisi-
tion or disposition of the assets represented
by such securities if It results in the acquisi-
tion or disposition of control of such assets.
4. An acquisition' or disposition shall be
deemed to involve a significant amount of
assets (i) if the bank's and its other subsid-
iaries' equity in the net book value ofsuch
assets or the amount paid or received there-
for upon such acquisition or disposition ex-
ceeded 10 percent of the total'assets of the
bank and its consolidated subsidiaries, (ii) if
it involved the succession to or disposition
of a business which would meet the test of a
significant subsidiary, or (iII) if it involved
the acquisition or disposition of an interest
in a business which would meet the test of a
Significant subsidiary and would be required
to be accounted for by the equity method. 5.
Where assets are acquired or disposed of
through the acquisition or disposition of
control of a person, the person from whom
such control was acquired or to whom it was
disposed of shall be deemedthe person from
whom the assets were acquired or to whom
they were disposed of, for the purposes Of

this Item. Where such control was acquired
from or disposed of not more than five per-
sons, their names shall be given; otherwise
it will suffice to identify in an appropriate
manner the class 'of such persons. 6. Atten-

- tion is directed to the rejuirements in Item
6 of the form with respect to the filing of fi-
nancial statements for businesses acquired
and to the filing of copies of the plans of ac-
quisition or disposition as exhibits to the
report.

ITEM 3-BANKRUPTCY OR RECEIVERSHIP

If a receiver, conservator, fiscal agent or
similar officer has been appointed for a
bank or its parent, in a proceeding under
the ,Bankruptcy Act or in any other pro-
ceeding under state or Federal law in which
a court or governmental agency has as-
sumed jurisdiction over substantially all of
the assets or business of the bank or its
parent, or if such Jurisdiction has been as-
sumed by leaving the existing directors and
officers in possession but subject to the su-
pervision and orders of a court or govern-
mental body, identify the proceeding, the
court or governmental body, the date juris-
diction was assumed, the identity of the re-
ceiver, conservator, fiscal agent or similar
officer and the date of his appointment.

ITEM 4-CHANGES IN BANK'S CERTIFYING
ACCOUNTANT

If an independent accountant who was
previously engaged as the principal account-
ant to audit the bank's financial statements
resigns (or indicates he declines to stand for
re-election after the completion of the cur-
rent audit) or is dismissed as the bank's
principal accountant, or another independ-
ent accountant is engaged as principal ac-
countant, or if an independent accountant

*on whom the principal accountant ex-
pressed reliance in his report regarding a
significant subsidiary resigns (or formally
indicates he declines to stknd for re-election
after the completion of the current audit)
or is dismissed or another independent ac-
countant is engaged to audit that subsidi-
ary:

(a) State the date of such resignation (or
declination- to stand for re-election) dismiss-
al or engagement.

(b) State whether in connection with the
audits of the two most recent fiscal years
and any subsequent interim period preced-
ing such resignations, dismissal or-engage-
ment there were any disagreements with
the former accountant or any matter of ac-
counting principles or 'practices, financial

- statement disclosure, or auditing scope or
procedure, -which disagreements if not re-
solved to the satisfaction of the former ac-
countant would have caused him to make
reference in connection with his report to
the subject matter of the disagreement(s);
also, describe each such disagreement. The
disagreements required to be reported in re-
sponse to the preceding sentence incl4de
both those'resolved to the former accouht-
ant's satisfaction and those not resolved to
the former accountant's satisfaction. Dis-
agreements contemplated by this rule and
those which occur at the decision-making
level; i.e., between personnel of the bank re-
sponsible for presentation of Its financial
statements afid personnel of the axccounting
firm responsible for-rendering its report.

(c) State whether the principle account-
ant's report on the financial statements for
any'of the past two years contained an ad-
verse opinion or a disclaimer of opinion or

was qualified as to the uncertainty, audit
scope, or accounting principles; also describe
the nature of each adverse opinion, dis-
claimer of opinion or qualification.
-1(d) The bank shall request the former ac.
eountant to furnish the bank with a letter
addressed to the Comptroller of the Curren.
cy stating whether he agrees with the state-
ments made by the bank In response to this
item and, If not, stating the respects in
which he does not agree. The bank shall file
a copy of the former accountant's letter as
an exhibit with all copies of the Form V-3
required to be filed pursuaht to 12 CFR
11:4(q).

IT M S-OTHER MATEIIXALLY IMPORTANT
EVENTS

The bank may, at its option, report under
this item any events, withrespect to which
information is not otherwise called for by
this form, which the bank deems of materi.
al importance to security holderS.

ITEM 6-FINANCIAL STATEMENTS AND EXHIUDITS

1. Business For Which Statements Are Re-
quired * * *

2. Statements Required
(a) * * *
(b) Statements of income, statement of

changes in capital accounts, and statements
of changes in financial position of the bank
shall be filed for each of the last 3 full fiscal
years and for the period, if any, between the
close of the latest 'of such fiscal years and
date of the latest balance sheet filed. These
statements of income, changes in capital ac-
counts and changes in financial position
shall be verified up to the date of the veri.
fled balance sheet.

(e) * *(d) * * *

12. Section 11.44, Form F-4 Is
amended as follows:

§ 11,44 Form for quarterly report of bank
(Form F-4).

COMPTROLLER OF THE CURRENCY-FoaM V-4,
Quarterly Report

o....................... oo °o °,°.o o ..o ..o ...°*.,,....oo. ..... ...... o 4.1

(Name of bank)

...... ..... .............. '6*°.0°*°.0°°' ' ... ...0...0.°..'''... I~, ......

(City and State)

PART I, FINANCIAL INFORMATION

Part A- *
Part B-* *
Part C- *
Part D-*.*
(a) *
(b) *(c) * *

(d) * * *
(e) Incorporation by reference to pub-

lished statements. If the bank makes availa-
ble to its stockholders or otherwise pub.
lishes: within the period prescribed for
filing the report, a financial statement con-
taining the information required by thii
form, such information may be incorporated
by reference to such published statement if
copies thereof are filed as an exhibit to Part
I of this report. Other information may be
Incorporated by reference in answer or par-
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tial answer to any other item of Part II of
this report in accordance with the provi-
sions of 12 CFR 11.4(l).

Instructions (f), (g), (h),'(i) and (j) wi
remain unchanged.

PART II. OTrin INFO!MTEON

Instruction. The report shall contain the
item numbers and captions of all applicable
items of Part I, but the text of such Items
may be omitted: Provided The responses
clearly indicate the coverage of the Item.
Any item which is inapplicable or to which
the answer is negative may be omitted and
no reference thereto need be made -in the
report. If substantially the -same informa-
tion has been previously reported by the
bank, an additional report of the informa-
tion on this form need not be made. The
term "previously reported" is defined in 12
CFR 11.2(t).

ITEM 1-LEGAL PROCEEDINGS

(a) Briefliv describe any material legal pro-
ceedings, other than ordinary routine litiga-
tion incidental to the business, to which the
bank or any of its subsidiaries has become a
party or of which any of their property has
become the subject. Include the name of the
court or agency in which the proceedings
are pending, the date instituted, the princi-
pal parties thereto, a description of the fac-
tual basis alleged to underlie the proceed-
ings and the relief sought

(b) If any such proceeding previously re-
ported has been terminated, identify the
proceeding, give the date of termination and
describe the disposition thereof with respct
to the bank and its subsidiaries.

Instructions. 1. If the business ordinarily
results in actions for negligence or other
claims, no such action or claim need be de-
scribed unless it departs from the normal
kind of such actions.

2. No information need be given with re-
spect to any proceeding which involves pri-
marily a claim for damages if the amount
involved, exclusive of interest and costs.
does not exceed 10 percent of the current
assets of the bank and its subsidiaries on a
consolidated basis. However, if any proceed-
ing presents in large degree the same Issues
as other proceedings pending or known to
be contemplated, the amount involved in
such other proceedings shall be included in
computing such percentage.

3. Notwithstanding the foregoing instruc-
"tons, any bankruptcy, conservatorship, re-
ceivership or similar proceeding with re-
spect to the bank or any of Its significant
subsidiaries shall be described. Any proceed-
ing to which any director, officer of affiliate
of the bank. any principal holder of equity
securities of the bank or any associate of
any such director, officer or security holder,
is a party adverse to the bank or any of its
subsidiaries shall also be described.

4. Notwithstanding the foregoing, admin-
istrative or judicial proceedings arising
under any Federal. state or local provisions
regulating the discharge of materials into
the environment or otherwise relating to
the protection of the environment shall not
be deemed "ordinary routine litigation inci-
dental to the business" and shall be de-
scribed if such proceeding is material to the
business or financial condition of the bank
or if-it involves primarily a claim for dam-
ages and the amount involved, exclusive of
interest and costs, exceeds 10 percent of the
current assets of the bank and Its subsidar-

les on a consolidated basis. Any such pro-
ceeding by governmental authorities shall
be deemed material and shall be described
whether or not the amount of any claim for
damages involved exceeds 10 percent of cur-
rent assets on a consolidated basis and
whether or not such proceedings are consid-
ered "ordinary routine litigation incidental
to the busines'." Provided, howerer, That
such proceedings which are similar In
nature may be grouped and described ge-
nerically stating, the number of such pro-
ceedings in each group; a generic description
of such proceedings, the issues generally in-
volved; and, If such proceedings In the ag-
gregate are material to the business or 1f-
nancial condition of the bank, the effect of
such proceedings on the business or finan-
cial condition of the bank,

ITEM 2--CHANGES III SECURITIES

(a) If the constituent instruments defining
the rights of the holders of any class of reg-
istered securities have been materially
modified, give the title of the class of securi-
ties involved and state briefly the general
effect of such modification upon the rights
of holders of such securitiet.

(b) If the rights evidenced by any class of
registered securities have been materially
limited or qualified by the Issuance or modi-
fication of any other class of securities,
state briefly the general effect of the Lsu-
ance or modification of such other class of
securities upon the rights of the holders of
the registered securities.
,Instruction. Working capital restrictions

and other limitations upon the payment of
dividends are to be reported hereunder.

ITEM 3-DEFAULTS UPON SzIOR SECURaTIES

(a) If there has been any material default
in the payment of principal. interest, a sink-
ing or purchase fund installment, or any
other material default not cured within 30
days, with respect to any indebtedness of
the bank or any of Its significant subsidiar-
ies exceeding 5 percent of the total assets of
the bank and Its 6onsolldated subsidiaries,
Identify the indebtedness and state the
nature of the default. In the case of such a
default in the payment of principal, inter-
est. or a sinking or purchase fund Install-
ment, state the amount of the default and
the total arrearage on the date of filing this
report.

Instruction. This paragraph refers only to
events which have become defaults under
the governing instruments, Le., after the ex-
piration of any period of grace and compli-
ance with any notice requirements.

(b) If any material arrearage in the pay-
ment of dividends has occurred or if there
has been any other material delinquency
not cured within 30 days, with respect to
any class of preferred stock of the bank
which Is registered or which ranks prior to
any class of registered securities, or with re-
spect to any class of preferred stock of any
significant subsidiary of the bank, give the
title of the class and state the nature of the
arrearage or delinquency. In the case of an
arrearage In the payment of dividends, state
the amount and the total arrearage on the
date of filing this report.

Instruction. Item 4 need not be answered
as to any default or arrearage with respect
to any class of securities all of which Is held
by, or for the account of, the bank or its to-
tally held subsidiaries.

ITEM 4-INCREASE IN AMOUNT OUTSTANDING OF
SECUaRIS OR IrDsTDNsESS

If the amount outstanding of securities or
Indebtedness of the bank has been increased
through the Issuance of any new class of se-
curities or indebtedness or through the issu-
ance-or re-lssuance of any additional securi-
ties or indebtedness of a class outstanding,
and the aggregate amount of all such in-
creares not previously reported exceeds 5
percent of the outstanding securities or in-
debtedness of the class, furnish the follow-
Ing Information:

(a) Title of clas, the amount outstanding
as last previously reported, and the amount
presently outstanding (as of a specified
date);

(b) A brief description of the
transaction(s) resulting in the increase and
a statement of the aggregate net cash pro-
ceeds or the nature and aggregate amount
of any other consideration received or to be
received by the bank;

(c) The names of the principal underwrit-
ers, if any, Indicating any such underwriters
which are affiliates of the bank;

(d) A reasonably Itemized statement of
the purpose, so far as determinable, for
which the net proceeds have been or are to
be used and the approximate amount used
or to be used for each such purpose;

(e) A statement as to whether or not any
such securities were registered under the
Securities Act of 1933; if not an indication
of the exemption claimed and the facts
relied upon to make the exemption avala-
blc- and

(W If the securities were capital shares, a
statement of the amount of proceeds cred-
ited or to be credited to any, account other-
than the appropriate capital share account.

Instruction& 1. For the purpose of re-
sponding to this Item. the bank may treat
each of the following as a single class of In-
debtednes. (i) Convertible long term debt;
and (11) other ndebteness.

2. This Item does not apply to notes,
drafts, bills of exchange, bankers' accep-
tancesor other obligations which mature
not later than 1 year from the date of Issu-
ance. No report need be made where the
amount not previously reported, although
in excess of 5 percent of the amount out-
standing, does not exceed $50,000 face
amount of indebtedness or 1,000 shares or
other units.

3. This Item includes the reissuance of
treasury securities and securities held for
the account of the Issuer thereof. The ex-
tension of the maturity date of indebtedness
shall be deemed to be the Issuance of new
indebtedness for the purpose of this item
In the case of such an extension, the per-
centage shall be computed upon the basis of
the principal amount of the indebtedness
extended.

ITEM &a-DECREMSE IN AMOUNT OUTSTANDING OF
SECURIT OR INDETE

If the amount outstanding of any class of
securities or indebtedness of the bank has
been decreased through one or more trans-
actions and the aggregate amount of all
such decreases not previously reported ex-
ceeds 5 percent of the amount of securities
or Indebtedness of the class previously out-
standing, furnish the following information:

(a) Title of the class, the amount out-
standing as last previously reported, and-the
amount presently outstanding (as of a speci-
fied date).
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(b) A brief description of the
transaction(s) involving the decrease and a
statement of the aggregate amount of cash
or' the nature and aggregate amount of any
qther consideration Paid or to be paid by
the registrant in connection with such
transaction or transactions.

Instruction. Instructions I and 2 to Item 4
shall also apply to this Item. This Item need
not be answered as to decreases resulting
from ordinary sinking fund operations, simi-
lar periodic decreases made pursuant to the
terms of the constituent instruments, de-
creases resulting from -the conversion of se-
curities or decreasesresulting from payment
of indebtedness at maturity.

ITEM 6-SUBMISSION OF MATTERS TO A VOTE OF
SECURITY HOLDERS

If any matter has been submitted to a
vote of security holders, through the solici-
tation of proxies or otherwise: -furnish the
following information:

(a) The date of the:meeting and whether
it was an annual or special meeting.

(b) If the meeting involved the election of
directors, state the name -of each -director
elected at the meeting and the name of each
other director whose term of office as a di-
rector continued after the meeting.

(c) Briefly describe each other matter
voted upon at the meeting and state the
number of affirmative votes and the
number of negative votes cast with -respect
to each such matter.

Instructions. 1. If any matter has been.
submitted to a vote of security holders bth-
erwise than at a meeting of such security
holders, corresponding Information 'with xe-
spect to such submission shall be furnished.
The solicitation of any authorization or con-
sent (other than a proxy to vote at a-stock-
holders' meeting) with respect 'to any
matter shall be deemed a submission of
such matter to a vote of security 'holders
within the meaning of this Item.

2. Paragraph (a) need be answered only if
paragraph (b) or c) is required to be an-
swered.

3. Paragraph (b) need not be answered if
(i) proxies for the meeting were solicited
pursuant to '12 CFR 11.5, (ii) there was no
solicitation in opposition to the manage-
ment's nominees as listed in the proxy state-
ment, and (ii) all of such nominees were
elected. If the bank did not solicit proxdes
and the board of directors as'previously re-
ported to the Comptroller of the Currency
was re-elected in its entirety, a statement to
that effect in answer to paragraph (b) will
suffice as an answer thereto.

4. Paragraph (c) need not be answered as
to procedural matters or as to the selection
or approval of auditors.

5. If the bank has published a report con-
taining all of the information called for by
this Item, the Item may be answered by a
reference to the information contained in
such report, provided copies of such report
are filed as an exhibit to the report on this
form.

ITEM 7-OTHER .TATERIALLY M&PORTANT
EVENTS

The bank may, at Its option, report under
this Item any events, not previously report-
ed in a report on Form F-3. with respect to
which information is -not otherwise called
for by, this form but which the bank -deems
of material importance to security holders.

RULES AND REGULATIONS

ITEBX 8-EXHIBITS AND REPORTS ON FORM F-3

(a) Exhibits. List below the documents, if
any, filed as-a part of this Report. Subject
to the rules as to incorporation by refer-
ence, the following documents shall be filed
as exhibits:

1. Copies of the amendments to all con-
stituent instruments and other documents
described in answer to Item 2.

2. Copies of all constituent instruments
defining the rights of the holders of any
new class of securities referred to in answer
to Item 5.

3. Copies of the text of any proposal de-.
scribed Ii answer to Item 6.

4. Copies of any published report fur-
nished in response to Item 6. (See Item 6,
Instruction 5.)

5. Copies of any material amendment to'
the bank's charter or'by-laws not otherwise
required to be filed.
(b) Reports on Form P-3. State whether

any 'Teports on Form F-3 have been filed
during the quarter for which this report is
filed, listing the items reported, any finan-
cial statements filed, and the dates of -any
such reports.

§11.47 [Amended]

13. Section 11.47, Form F-11, is
amended to delete present Item 7 enti-
tled "Persons Retained, Employed or
to be Compensated" and present Item
8, "Materials to be Filed as Exhibits,"
is Trenumbered Item .7.

14. Section 11.51, Form F-5, Item
5(e), Item 14(b)(7)(i)(A?, Item 14, In-
struction 1 and Item 15(a) are amend-
ed to read as follows:

§ 11.51 Form for proxy statement or state-
ment where management does not so-
licit proxies (Form F-5)

ITEm s-
4

(e) If the knowledge of the- persons on
whose behalf the solicitation is made, a
change in control of the bank has occurred
since'the beginning of its last fiscal year,
state the name of the person(s) who ac-
quired such control, the amount and the
source of the consideration used by such
person(s); the basis of the control, the date
'and a description of the transaction(s)
which 'resulted in the change of control and

,the percentage ok voting securities of the
bank-now beneficially owned directly or in-
directly by the person(s) 'who acquired con-
trol; 'and the -identity of the person(s) from
whom control was assumed. If the source of
all or any part of the consideration used is a
loan qiade in the ordinary course of busi-
ness by a bank as defined by section 3(a)(6)
of the'Act, the identity of such bank shall
be omitted provided a request for confiden-
tiality has been made pursuant to Section
,13(d)(1)(B) of the Act by the person(s) who
acquired control. In lieu thereof, the materi-
al shall indicate the identity of the bank so
omitted and shall be filed separately with
the Comptroller of the Currency. If the
source of all or any part of the funds used
to acquire 'control of the bank was a loan
made by a bank as defined by section 3(a)(6)
of the Act, indicate whether there exists

any agreement, arrangement, or under.
standing pursuant to which the registrant
bank maintains or would maintain a corre-
spondent deposit account at such lending
bank.

Instructions. 1. State the terms of any
loans or pledges obtained by the new con.
trol group for the purpose of acquiring con
trol, and the names of the lenders or pledg-
ees.

2. Any arrangements or understandings
among members of both the former and
new control groups and their associates with
respect to election of directors or other mat-
ters should be described.

ITEM 14-

(b) *
(7) A tabular presentation of comparative

per share data of the constituent bank or
other persons pertaining to;

(i) (A) Income before securities gains
(losses), (B) net income, and (C) Dividends
declared for each of the last five fiscal
years: and,

Instructions. 1. Historical staten'ents of
income In their entirety, as required by
Item 15. may be furnished In lieu of the
summary of earnings specified In subpara-
graph (5). If summary Of earnings Informa-
tion is presented, show, at a minimum, total
operating income; provision for possible
loan losses; total other operating expenses
(excluding provision for possible loan
losses); income before income taxes and se-
curities gains (losses); applicable Income
taxes; income (loss) before securities gains
(losses); securities gains (losses) less related
income taxes; net income (loss): earnings
per common share before securities gains
(losses) and net income. Dividends per share
shall be shown. The summary shall indicate
retroactive adjustments of any material
items affecting the comparability of the re-
sults.

IT= .is-*

(a) If action is to be taken with respect to
any matter specified In Items,2, 13, or 14,
above, furnish verified financial statements
of the bank and its subsidiaries such as
would be required in a registration state-
ment filed pursuant to this Part. In addi-
tion, the latest available Interim balance
sheet and statement of income for the inter-
im period between the end of the last fiscal
year 'and the interim balance sheet date and
comparable prior period, shall be furnished.
The information similar to that required by
Schedules III, VII, and VIII (Loans, Reserve
for Possible Loan Losses, and Deposits)
shall be furnished in the notes to financial
statements for periods as required by Sec.

.. tion 11.7(g).
(b)(c) *
(d) * *

15. A new, § 11.54 (Form F-13), Is
added to read as follows:
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§11.54 Tender offer statement pursuant to
section 14(d)(1) of the Securities Ex-
change Act of 1934 (Form F-13).

COMT kOLITER OF E CURRENCY

FOR F-13

(Name of Subject Bank)

(Bidder)

(Title of Class of Securities)
(Name, address and telephone number of

person authorized to receive notices and
communications on behalf of bidder)

Instruction. 1. Four copies of this state-
ment, including all exhibits should be filed
with the Comptroller of the Currency.

GENERAL INSTRUCTIONS

A. The item numbers and captions of the
item shall be included but the text of the
items may be omitted. The answers to the
items shall be so prepared as to indicate
clearly the coverage of the items without re-
ferring to the text of the items. Answer
every item. If an item is inapplicable or the
answer is in the negative, so state.

B. Information contained in exhibits to
the statement may be incorporated by refer-
ence in answer or partial answer to any item
or sub-item of the statement unless It would
render such answer incomplete, unclear or
confusing. Matter incorporated by reference
shall be clearly identified in the reference
by page, paragraph, caption or otherwise.
An express statement that the specified
matter is incorporated by reference shall be
made at the particular place in the state-
ment where the information is required.

C. If the statement if filed by a partner-
ship, limited partnership, syndicate or other
group, the information called for by Items
2-7, inclusive, shall be given with respect to:
(i) Each partner of such partnership; (ii)
each partner who is denominated as a gen-
eral partner or who functions as a general
partner of such limited partnership; (i)
each member of such syndicate or group;
and (iv) each person controlling such part-
ner or member. If the statement Is filed by a
corporation, or if a person referred to in (I),
(if), (iii), or (iv) of this Instruction is a cor-
poration, the information called for by the
above mentioned items shall be given with
respect to: (a) Each executive officer and di-
rector of such corporation; (b) each person
controlling such corporation; and (c) each
executive officer and director of any corpo-
ration ultimately in control of such corpora-
tion. Executive officer shall mean the presi-
dent, secretary, treasurer, and any vice
president in charge of a principal business
function (such as sales, administration or fi-
nance) and any other person who performs
similar policy making functions for the cor-
poration. A response to an item in the state-
ment is required with respect to the bidder
and to all other persons referred to In this
instruction unless such item specifies to the
contrary.

D. Upon termination of the tender offer,
the bidder shall promptly file a final
amendment to Form F-13 disclosing all ma-
terial changes in the Items of that Schedule
and stating that the tender offer has termi-

nated, the date of such termination and the
results of such tender offer.

E. If the bidder, before filing this state-
ment, has filed a Form F-I1 with respect to
the acquisition of securities of the same
class referred to in Item 1(a) of this state-
ment, the bidder shall amend such Form F-
11 and may do so by means of this state-
ment and amendments thereto, including
the final amendment required to be filed by
Instruction D: Provided, That the bidder in-
dlicates on the cover sheet of this statement
that It is amending its Form F-11 by means
of this statement.

F. The final amendment required to be
filed by Instruction D shall be deemed to
satisfy the reporting requirements of sec-
tion 13(d) of the Act with respect to all se-
curities acquired by the bidder pursuant to
the tender offer as reported In such final
amendmenL

G. For purposes of this statement, the fol-
lowing definitions shall apply:
(I) The term "bidder" means any person

on whose behalf a tender offer is made; and
(I) The term "subject bank" means any

bank whose securities are registered pursu-
ant to Section 12(b) or Section 12(g) of the
Securities Exchange Act bf 1934 and whose
securities are sought by a bidder pursuant
to a tender offer.

TEM I-sECDrlTY AND SUBJECT BANK

(a) State the name of the subject bank
and the address of its principal office;

(b) State the exact title and the number
of shares outstanding of the class of equity
securities being sought (which may be based
upon information contained in the most re-
cently available filing with the Comptroller
of the Currency by the subject bank unless
the bidder has reason to believe such infor-
mation Is not current), the exact amount of
such securities being sought and the consid-
eration being offered therefor. and
(c) Identfy the principal market In which

such securities are traded and state the high
and low sales prices for such securities In
such principal market (or. in the absence
thereof, the range of high and low bid quo-
tations) for each quarterly period during
the past two years.

ITE= 2-DEN TrY AND BACKGROUND

If the person filing this statement or any
person enumierated in Instruction C of this
statement Is a corporation, partnership, ir-
ited partnership, syndicate or other group
of persons, state its name. the state or other
place of its organizations, Its principal bust-
"ness, the address of Its principal office and
the information required by (e) and () of
this Item. If such person filing this state-
ment or any person enumerated in Instruc-
tion C is a natural person, provide the Infor-
mation specified In (a) through (g) of ths
Item with respect to such person(s).

(a) Name;
(b) Residence or business address.
(c) Present principal occupation or em-

ployment and the name, principal business
and address of any corporation or other or-
ganization In which such employment or oc-
cupation is conducted;
(d) Material occupations, positions, offices

or employments during the last 5 years,
giving the starting and ending dates of each
and the name, principal business and ad-
dress of any business corporation or other
organization In which such occupation, posi-
tion, office or employment was carried on:

Instruction. 1. If a person has held various
positions with the same organization, or if a
person holds comparable positions with
multiple related organizations, each and
every position need not be specifically dis-
closed.

(e) Whether or not, during the last 5
years, such person has been convicted in a
criminal proceeding (excluding traffic viola-
tions or similar misdemeanors) and, if so,
give the dates, nature of conviction, name
and location of court, and penalty imposed
or other disposition of the case;

Instruction. 1. While a negative answer to
this sub-item Is required In this schedule, it
need not be furnished to security holders-

(f) Whether or not, during the last 5
years, such person was a party to a civil pro-
ceeding of a judicial or administrative body
of competent jurisdiction and a result of
such proceeding, was or is subject to a judg-
ment, decree or final order enjoining future
violations of, or prohibiting activities sub-
Ject to. Federal or state securities laws or
finding any violation of such laws, and. if so.
Identify and describe such proceeding and
summarize the terms of such judgment.
decree or final order; and

Instruction. 1. While a negative answer to
this subltem is required in this schedule, it
need not be furnished to security holders.

(g) Citizenship(s).
ITEH 3-PAST CONTACTS, TRANSACTIONS OR

EGOTIATIONS WITH THE SUBJECT M

(a) Briefly state the nature and approxi-
mate amount (in dollars) of any transaction,
other than those described in Item 3(b) of
this schedule, which has occurred since the
commencement of the subject bank's third
full fiscal year preceding the date of this
schedule, between the person filing this
schedule (including those persons enumer-
ated in Instruction C of this schedule) and:

(1) The subject bank or any of its affili-
ates which are corporations: Prorided. how-
erer That no disclosure need be made with
respect to any transaction if the aggregate
amount involved in such transaction was
less than one percent of the subject bank's
consolidated revenues (which may be based
upon information contained in the most re-
cently available filing with the Comptroller
of the Currency by the subject bank, unless
the bidder has reason to believe otherwise)
(I) for the fiscal year in which such tr-nsac-
ton occurred, or (il) for the portion of the
current fiscal year which has occurred, if
the transaction occurred n such year; and

(2) The executive officers, directors of af-
filiates of the subject bank which are not
corporations if the aggregate amount in-
volved in such transaction or in a series of
similar transactions, including all periodic
Installments In the case of any lease or
other agreement providing for periodic pay-
ments or installments, exceeds $40.000.

(b) Describe any contacts, negotiations or
transactions which have occurred since the
commencement of the subject bank's third
full fiscal year preceding the date of this
schedule between the bidder or Its subsidiar-
ies (including those persons enumerated In
Instruction C of this schedule) and the sub-
Ject bank or its affiliates concerning, a
merger, consolidation or acquisItion, a
tender offer or other acquisition of securi-
ties, an election of directors, or a sale or
other transfer of a material amount of
asset:&
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ITEM 4-SOURCE AND AMOUNT OF FUNDS OR
OTHER CONSIDERATION

(a) State the source and the total amount
of funds or other consideration for the .pur-
chase of the maximum number of securities
for which the tender offer is being made.

(b) If all or any part of such funds or
other consideration are or are expected to
be, directly or indirectly, borrowed for the
purpose of the tender offer:

(1) Provide a summary of each loan agree-
ment or arrangement containing the identi-
ty of the parties, the term, the collateral,
the stated and effective interest rates, and
other material terms or conditions relative
to such loan agreements; and

(2) Briefly describe any plans or arrange-
ments to finance or repay such borrowings,
or if no such plans or arrangements have
been made, make a statement to that effect.

(c) If the source of all or any 'part of the
funds to be used in the tender offer is aloan
made in the ordinary course of business by a
bank as defined in Section 3(a)(6) of the
Act, the name of such bank shall not 'be
available to the public if the person filing
the statement so requests in writing and
files such request, naming such bank, -with
the Comptroller of the Currency.

(d) If the source of all or any part of the
funds to be used in the tender offer Is'a loan
made by a bank as defined In section 3(a)(6)
of the Act, indicate whether there exists
any agreement, arrangement, or under-
standing pursuant to which the subject
bank maintains or would maintain a corre-
spondent deposit account at such lending
bank.

ITEM 6-PURPOSE OF THE TENDER OFFER AND
PLANS OR PROPOSALS OF THE BIDDER

State the purpose or purposes of the
tender offer for the subject bank's securi-
ties. Describe any.plans or proposals which
relate to or would result in:

(a) An extraordinary corporate .transac-
tion, such as a merger, reorganization or liq-
uidation, involving the subject bank or any
of its subsidiaries;

(b) A sale or transfer of amaterial amount
of assets of the subject bank or any of its
subsidiaries:

(c) Any change in the-present board of di-
rectors or management of the subject bank
including, but not limited to,.any plans or
proposals to change the number or the term
of directors or to fill any existing vacancies
on the board:

(d) Any material change in the present
capitalization or dividend policy of the sub-
ject bank;
(e) Any other material change in the 'sub-

ject bank's corporate structure or business;
(f) Causing'a class of securities of the sub-

Ject .bank to be delisted from a national se-
curities exchange or to cease to be author-
ized to be quoted in an inter-dealer quota-
tion system of a registered national securi-
ties association; or

(g) A class of equity securities of the sub-
Ject company becoming eligible for termina-
tion of registration pursuant to Section
12(g)(4) of the Act.

ITEM G-NTERET IN SECURITIES Oi THE
SUBJECT BANK

(a) State the aggregate number and per-
centage of the class represented by such
shares (which may be based on the number
of shares outstanding as contained in the
most recently available filing with the
Comptroller of the Currency by the subject

'bank unless the bidder has reason to believe
such information is not current), beneficial-
ly owned (identifying 'those shares for
which there is a right to acquire) by each
person named in Item 2 of this schedule and
by each associate and majorityowned sub-
sidiary of such person giving the name and
address of any such associate or subsidiary.

(b) Describe any transaction in the class
of securities reported on that was effected
during the past 60 days by the persons
named in response to paragraph (a) of this
Item or by an executive officer, director or
subsidiary of such person.

,Instructions..1. The description of a trans-
action required by Item 6(b) shall Include,
but not necessarily be limited to; (1) the
Identity of the person covered by Item 6(b)
who effected the transaction; (2)'the date of
the transaction; (3) the amount of securities
involved; (4) the price per share; and (5)
where and how the transaction was effect-'
ed. 2. If the information required by Item
6(b) of this schedule is available to the
bidder at the time this statement is initially
filed with the Comptroller of the Currency
pursuant to 12 CFR 11.5(1)(6), such informa-
tion should be included in such Initial filing.
However, if such information is not availa-
ble to the bidder at the'time of such initial-
filing, It should be filed with the Comptrol-
ler of the Currency promptly but in no
event later than two business days after the
date of such filing, and if material should be
disclosed to security holders of the subject
bank in a manner similar to that In which
the tender offer was first published, sent or
given to such security holders. The proce-
dure specified in this Instruction is provided
for the purpose of maintaining the confi.
d~ntiality of the tender offer in order to
avoid possible misuse of inside information.

ITEM 7--CONTRA 'CTS, ARRANGEMENTS, UNDER-
STANDINGS OR RELATIONSHIPS WITH RESPECT
TO THE SUBJECT BANK'S SECURITIES

Describe any contract, arrangement, un-
derstanding or relationship (whether ornot
legally enforceable) between the bidder (in-
cluding those persons enumerated in In-
struction C of this Schedule) and any
person with respect to any securities of the
subject bank, (including, but. not limited to,'
any contract, arrangement, understanding
or relationship concerning the transfer or
the voting of 'any such securities, joint ven-
tures loan or option arrangements, puts or
calls, guarinty of loans, guaranty against
loss, or the giving or withholding of proxies)
naming the persons with whom such con-
tracts, arrangements, understandings and
relationships have been entered into and
giving the material provisions thereof. In-
clude such information for any of such secu-
rities that are pledged or otherwise subject
to a contingency, the occurrence of which
would give another person the power to
direct the voting or disposition of such secu-
rities, except that, disclosure of standard de-
fault and similar provisions contained in
loan agreements need not be included.

ITEM 8-PERSONS RETAINED, EMPLOYED OR TO
-,BE COMPENSATED

Identify all persons and classes of persons
employed, retained or to be compensated' by
the bidder, or by any-person-on the bidder's
behalf, to make solicitation or recommenda-
tion in connection with the tender offer and
describe briefly the terms of such employ-
ment, retainer or arrangement for compen-
sation.

ITEM 9-FINANCIAL STATEMENTS OF CERTAIN
BIDDERS

Where the bidder is other than a natural
person and the bidder's financial condition
is material to a decision by a security holder
of the subject bank whether to sell, tender
or hold securities being sought in the tender
offer, furnish current, adequate financial In-
-formation concerning the bidder: Provided,
That if the bidder is controlled by another
entity which is not a natural person and has
been formed for the purpose of making the
tender offer, furnish current, adequate fi-
nancial information concerning such parent,

Instructions. 1. The facts and circum-
stances concerning the tender offer, particu-
larly the terms of the tender offer, may in-
fluence a determination as to whether dis-
closure of financial information Is material,
However onbe the materiality requirement
is applicable, the adequacy of the financial
information will depend primarily on the
nature of the bidder.

In order to provide guidance in making
this determination, the following types of fI-
nancial information will be deemed ade-
quate for purposes of this Item for the type
of bidder specified: (a) Financial statements
prepared in Compliance with SEC Form 10
as amended (17 CFR 349.210) for a domestic
bidder which is otherwise eligible to use
such form; and (b) finincial statements pre.
pared in compliance with SEC Form F-20
(17 CFR 249,200) for a foreign bidder which
is eligible to use such forms.

2. If the bidder is subject to the periodic
reporting requirements of Section 13(a) or
15(d) of the Act, financial statements con-
tained in any document filed with the
Comptroller of the Currencymay be incor-
porated by reference In this schedule solely
for the purpose of thjs schedule: Provided,
That'such financial statements substantial-
ly meet the requirements of this Item: an
express statement is made that such finan-
cial statements are incorporated by refer-
ence; the matter incorporated by reference
is clearly identified by page, paragraph, cap-
tion or otherwise, and an indication Is made
where such information may be Inspected
and copies obtained. Financial statements
which are required to be presented In com-
parative form for two or more fiscal years or
periods shall not be Incorporated by refer
ence unless the material incorporated by
reference includes the entire period for
which the comparative data Is required to
be given.

3. If the bidder is not subject to the perl,
odic reporting requirements of the Act, the
financial statements are not available or ob-
tainable without unreasonable cost or ex-
pense and a statement is made to that effect
disclosing the reasons therefor.

ITEM 10-ADDITIONAL INFORMATIOH

If material to a decision by a security
holder whether to sell, tender or hold secu-
rities being sought in the tender offer, fur-
nish information as to the following:

(a) Any present or proposed material con-
tracts, arrangements, understandings or re-
lationship between the bidder or any of iM
executive officers, directors, controlling per-
sons or subsidiaries and the subject bank of
any of its executive officers, directors, con-
trolling persons or subsidiaries (other than
any contract, arrangements or understand-
ing required to be disclosed pursuant to
Item 3 or 7 of this schedule);

(b) To the extent known by the bidder
after reasonable investigation, the applica-
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ble regulatory requirements which must be
complied with or approvals which must be
obtained in connection -with the tender
offer;

(c) The applicability of anti-trust laws:
(d) The applicability of the margin re-

quirements of section 7 of the Act and the
regulations promulgated thereunder,

(e) Any material -pending legal proceed-
ings relating to the tender offer Including
the name and -location of the court or
agency in which the proceedings are pend-
ing, the date instituted, tteprinclpal parties
thereto and a brief summary of the proceed-
ings; and

Instruction. In connection with this sub-
item, a copy of any document relating to a
major development (such bs pleadings, an
answer, complaint, temporary restraining
order, injunction, opinion, judgment or
order) in a material pendirg legal proceed-
ings -should be promptly furnished to the
Comptroller of the Currency on a supple-
mental basis.

(fM Such additional material information,
if any, as may be necessary to make the re-
quired statements, in light of the circum-
stances under-which they are made, not ma-
terially misleading.

ITEMI 11-MATERIAL1 TO BE Fr=E AS n~irrs

Furnish a copy of:
(a) Tender offer material which is pub-

lished, sent or given to security holders by
or on behalf of the bidder in connection
with the tender offer;

(b) Any loan agreement referred to in
Item 4 of this schedule;

Instruction. The identity of any bank
which is a party to a loan agreement need
not be disclosed if the person filing the
statement has requested that the identity of
such bank not be made available to the
public pursuant to Item 4 of this schedule.

(c) Any document setting forth the terms
of any contracts, arrangements, understand-
ings or relationships referred to in Item 7 or
10(a) of this s-hedule;

(d) Any written opinion prepared by legal
counsel at the bidder's request and commu-
nicated to the bidder pertaining to the tax
consequences of the tender offer

(e) An 6ffering circular when in an ex-
change offer, the securities are offered.uti-
lizing an offering circular prepared pursu-
ant to 12 CFR Part 16.

(f) If any oral solicitation of security hold-
ers is to be made by or on behalf of the
bidder, any written instructions, form or
other miaterial -which is furnished to the
persons making the actual oral solicitation
for their use, directly or indirectly, In con-
nection with the tender offer.

Signature. After due inquiry and to the
best of my knowledge and belief, I certify
that the information set forth In this state-
ment is true, complete and correct.

Signature
Name and Title
Date e

The original statement shall be signed by
,each person on -whose behalf the statement
is filed or his authorized representative. If
the statement is signed on behalf of a
person by his authorized representative
(other than an executive officer.or general
partner of the bidder), evidence of the rep-
resentative's authority to sign on behalf of
such person shall be filed with the state-
ment. The name -and any title of each

-person who slgns the statement shall be
typed or printed beneath his &ignature,

16. Section. 11.71, Forms for Finan-
cial Statements, Form F-9CA), Item
3(a)(3), and Item 6(b), Note 1, are
amended to read as follows:

§ 11.71 Forms for Financial Statements
(Forms F-9 A, B, C, D, and E)

A. * *

(3) .

(a)
(3) Obligations of States and political sub-

division.
Include all obligations, including warrants

and tax anticipation notes, issued by mu-
niclpalitles, by school, Irrigation. drainage,
and reclamation districts, and by local hous-
ing authorities, including those backed by a
U.S. Government Agency. Also include
Farmers Home Administration guaranteed
loans made for rural community water
supply, waste disposal systems, and outdoor
recreation centers. Obligations issucd by
other instrumentalities of one or more
states or leuerto Rico, and by dependencies
or Insular pos~csslons the United States,
should be Included. Exclude loans to but not
*investment securities issued by regional or
local industrial development authorities
whose function is the extension of credit to
business firms to assist In relocation or ex-
pansion.
- Such loans are to be reported in Item 6-
Ioans.

(6)" *
(b) Le Reserve for Posfible Loan Lossm

State the balance of the reserve for possible
loan losses at the end of the fiscal year. In-
clude In this reserve only the valuation por-
tion that has been established through
charges against income.

NoTms.-L The reserve for possible loan
losses allowable under IRS regulations is
made up of three parts: (a) Valtiation por-
tion; (b) Contingency portion; and (c) De-
ferred tax portion.

17. Section 11.71, Form F-9(B) is
amended to delete Item 2(J)(4).

(Sec. 12(1), Securities Exchange Act of 1934,
(15 U.S.C. 781(i)))

Dated: October 3.1978.

Jomw G. XHnLrvNo -

ComptroUer of Ow Currency.

EFR Doe. 78-35922 FIed_12 2-78;'8:45 am)

[6210-01-M]
Title 12-Banks and Banking

CHAPTER II-FEDEIAL RESERVE
- SYSTEM

SUECHAPTER A-BOARD OF GOVERNORS OF
THE FEDERAL RESERVE SYSTEM

[Reg. , Docket No. R-01463

PART 206-SECURITIES OF STATE
MEMBER BANKS

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final Rule.

SUMMARY: The Board hereby adopts
amendments to Its Regulation F (12
CFR § 206), consistent with recent
amendments to comparable regula-
tions of the Securities and Exchange
Commission, concerning (a) confiden-
tial treatment for preliminary proxy
and information statements, (b) pro-
posals by security holders, (c) dissemi-
nation of proxy material to beneficial
owners, of regiztered -securities, (d)
tender offer statements, (e) consolida-
tion and technical revisions-of several
Items included In current, quarterly,
and annual reports, and Cf) stock ap-
preclation rights. Under section 12(i)
of the Securities Exchange Act of
1934, as amended (15 US.C. § 78(j)),
any changes made by the Commission
in Its relevant rules and regulations
must also be made by the Board in its
Regulation F or the Board must pub-
lish reasons why it has determined
that such changes are not necessary or
appropriate.
DATE: Effective date: January 29,
1979.
FOR FURTEI R INFORMATION
CONTACT:.

Richard M. Whiting, Board of Gov-
ernors of the Federal Reserve
System, Washington, D.C. 20551
(202-452-3786).

SUPPLEMENARY INFORMATION:
On March 13, 1978, there was pub-
lishcd in the Psanss Rxos (43 FR
10387) a notice of proposed rulemak-
Ing to amend the Board's securities
disclosure regulations in order to make
them more simila to SEC regulations.
Interested persons were given the op-
portunity to submit, not later than
May 1, 1978, data, views or arguments
regarding the proposed amendments.
All comments have been given due
consideration. The only revisions sug-
gested by the comments concerned the
proposed disclosure of preliminary
proxy statements (12 CFR 2065(f)(5))
and the shareholder proposal rule (12
CFR 208.5(k)).

A commentator suggested that pre-
liminary proxy material might contain
inaccurate Information that -would
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mislead investors. However, under the
proposed amendment, the public could
only obtain preliminary proxy state-
ment materials after definitive materi-
al had been filed with the Board, in
which case the Board believes that the
public is unlikely to be misled. Thus,
the Board has adopted the proposal as
published for comment. A commenta,
tor also suggested that the sharehold-
er proposal rule should be revised to
provide that where beneficial and
record holders of the same securities
submit conflicting proposals, only the
proposal of the beneficial holder need
be included in proxy materials. The
likelihood of such an occurrence ap-
pears remote and, therefore appears to
be better resolved by administrative
interpretation. Therefore, the Board is
adopting the shareholder proposal
rule, as proposed. Accordingly, 12 CFR
Part 206 is amended as set forth
below.

By order of the Board of Governors,
October 17, 1978.

THEODORE E. ALLISON,
Secretary of the Board.

§ 206.4(h)(1) of -Regulation F is
amended to read as follows:

§ 206.4 Registration statements and re-
ports.

(h) * *
(1) Every registrant bank shall file a

current report in conformity with the
requirements of Form F-3 within the
period- specified in that form unless
substantially the same information as
that required by Form F-3 has been
previously reported by the bank.

Section 206.5(c)(5), (c)(4), (f)(5), (k,
(1)(1), (1)(3)(iv), (1)(4), and (1)(7) are
amended to read as follows:
§ 206.5 Proxy statements and other solici-

tations under section 14 of the Act.
• * * * ,*

(c)* * *

(3) If the bank knows that securities
of any class entitled to vote at a iaeet-
ing with respect to which the bank in-
tends to solicit proxies, consents or au--
thorizations are held of record by a
broker, dealer, bank, or voting trustee,
or their nominees, the bank shall in-
quire of such record holder at least 10
days prior to the record date for the
meeting of security holders (or at such
later time as the rules of a national se-
curities exchange on which the class
of securities in question Is listed may
permit for good cause shown>, wheth-
er other persons are the beneficial
owners of such securities and, if so,
the number of copies of the proxy and
other soliciting material and, in the
case of an annual meeting at which di-
rectors are to be jelected, the number

of copies of the annual report to secu-
rity holders, necessary to supply such
material -to beneficial owners. The

-bank shall supply such record holder
in a timely manner with additional
copies in such quantities, assembled-in
such form and at such a place, as the
record holder may reasonably request
in order to address and send one copy
of each to each beneficial owner of se-
curities so held and shall, upon the re-

.quest of such record holder, pay its
reasonable expenses for completing
the mailing of such material to secu-
rity holders to whom the material is
sent.

(4) If the bank's list of security hold-
ers indicates thaf some of its securities
are registered in the name of a clear-
ing agency registered pursuant to sec-
tion 17A of the Act, a bank shall make
appropriate inquiry of the agency and
thereafter of the participants in such
agency-who may hold on behalf of a
beneficial owner, and shall comply
with § 206.5(c)(3) with respect to any
such participant.

(f) * , •

(55 All copies of material filed pursu-
ant to paragraphs (1) or (2) of this sec-
tion shall be clearly marked "Prelimi-
nary Copies" and shall be for the in-
formation of the Board only and shall
not be deemed available-for public in-
spection before definitive material has
been filed with the Board, except that
such material may be disclosed to any
department or agency of the United
States Government and to the Con-
gress and the Board may make such
inquiries or investigation in regard to
the material as may be necessary for
an adequate review thereof by the
Board. All material filed pursuant to
paragraphs (f) (1), (2), or (3) of this
s~ction shall be accompanied by a
statement of the date upon which de-
finitive material filed pursuant to
paragraph (f)(3) of this section is in-
tended to be, or has been, released to
security holders. All material filed
pursuant to paragraph (f)(4) of this
section shall be accompained by a
statement of the date on which copies
thereof are intended to be released to
the individuals who will make the
actual solicitation.

(k) Proposals of security holders. (1)
If any security holder of an issuer no-
tifies the management of the issuer of
-his intention to present a proposal for
action at a forthcoming meeting of the
issuer's securit y holders, the manage-
ment shall set forth the proposal in its
proxy statement and identify it in its
form of proxy and provide means by
which security holders can make the
.specification required by §206.5(d)(2).

If management Issues an Information
statement pvrsuant to paragraph (a)
of this section, It shall Identify the
proposal and indicate the disposition
proposed to be made of the proposal
by the 'management at the meeting.
Management, however, need not In-
clude a, proposal in Its Information
statement if such proposal Is submit-
ted less than 60 days in advance of a
day corresponding to the date of mail-
ing a proxy statement or information
statement in connection with the last
annual meeting of security holders.
Notwithstanding the foregoing, the
management shall not be required to
include the proposal in its proxy state-
ment or form or proxy unless the secu-
rity holder (hereinafter, the "propo-
nent") has complied with the require-
ments of this paragraph and para-
graphs (k) (2) and (3) of this section:

(i) Eligibility. At the time he Sub-
mits the proposal, the proponent shall
be a record or beneficial owner of a se-
curity entitled to be voted at the meet-
ing on his proposal, and he shall con-
tinue to own such security through
the date on which the meeting is held.
If the management requests documen-
tary support for a proponent's claim
that he Is a beneficial owner of a
voting security of the Issuer, the pro-
ponent shall furnish appropriate docu-
mentation within 10 business days
after receiving 'the request. In the
event the management Includes the
proponent's proposal in its proxy solic-
iting materials for the meeting and
the proponent fails to comply with the
requirement that he continuously be a
voting security holder through the

'meeting date, the %management shall
not be required to include any propos-
als submitted by the proponent in Its
proxy soliciting materials for any
meeting held in the following two cal-
endar years.

(ii) 'Notice. The proponent shall
notify the management in writing of
his intention to appear personally at
the meeting to present his proposal
for action. The proponent shall fur-
nish the requisite notice at the time
he submits the proposal, except that If
he was unaware of the notice require-
ment at that time he shall comply
with it within 10 business days after
being informed of It by the manage-
ment. If the proponent, after furnish-
Ing in good faith the notice required
by this provision, subsequently deter-
mines that he will be unable to appear
personally at the meeting, he shall ar-
range to have another security holder
of the issuer present his proposal on
his behalf at the meeting. In the event
the proponent or his proxy fails, with-
out good cause, to present the prop6s-
al for action at the meeting, the man-
agement shall not be required to In-
clude any proposals submitted by the
proponent in its proxy soliciting mate-
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rials for any meeting, held in the fol-
lowing two calendar years.

(iii) Timeliness. The proponent shall
submit his proposal sufficiently far in
advance of the meeting so that it is re-
ceived by the management withihi the
following time periods:

(A) Annual meetings. A proposal to
be presented at an annual meeting
shall be received- by the management
at the issuer's principal executive of-
fices not less than 90 days in advance
of a date corresponding to the date set
forth on the management's proxy
statement released to security holders
in connection with the previous year's
annual meeting of security holders,
except that if no annual meeting was
held in the previous year or the date
of the annual meeting has been
changed by more than 30 calendar
days from the date of the previous
year's annual meeting a proposal shall
be received by the management a rea-
sonable time before the solicitation is
made.

(B) Other meetings. A proposal to be
presented at any meeting other than
an annual meeting shall be received a
reasonable time before the solicitation
is made.

Nomr-In order to curtail controversy as
to the date on -which a proposal was re-
ceived by the management, it is suggested
that proponents submit their proposals by
Certified Mail-,eturn Receipt Requested.

(iv) Number and length of proposalL
The proponent may submit a maxi-
mum of two proposals of not more
than 300 words each-for inclusion in
the management's proxy materials for
a meeting of security holders. If the
proponent fails to comply with either
of these requirements, or if he fails to
comply with the 200-word limit on
supporting statements mentioned in
paragraph (k)(2) of this section, he
shall-be provided the opportunity by
the management to reduce, within 10
business days, the items submitted by
him to the limits required by this rule.

(2) If the management opposes any
proposal received from a proponent, It
shall also, at the request of the propo-
nent, include in its proxy statement a
statement of the proponent of not
more than 200 words in support of the
proposal, which statement -shall not
include the name and address of the
proponent. The statement and request
of the proponent shall be furnished to
the management at the time that the
proposal is furnished, and neither the
management nor the issuer shall be re-
sponsible for such statement. The
proxy statement shall also include
either the name and address of the
proponent or a statement that such in-
formation will be furnished by the
issuer or by the Board to any person,
orally or in writing as requested,
promptly upon thezreceipt of any oral
or written request therefor. If the

RULES AND REGULATIONS

name and address of the proponent
are omitted from the proxy statement,
they shall be furnished to the Board
at the time of filing the managements
preliminary proxy material pursuant
to § 206.5(f)(1.

(3) The management may omit a
proposal and any statement in support
thereof from its proxy statement and
form of proxy under any of the follow-
ng circumstances:

(i) If the proposal is, under the laws
of the issuer's domicile, not a proper
subject for action by security holders;

Nom-A proposal that may be Improper
under the applicable State law when framed
as a mandate or dlrecUve may be proper
when framed as a recomimendatlon or re-
quest.

(ii) If the proposal would, if imple-
mented, require the issuer to violate
any State law or Federal law of the
United Stares, or any law of any for-
eign jurisdiction, to which the issuer is
subject, except that this provision
shall not apply with respect to any
foreign law compliance with which
would be violative of any State law or
Federal law of the United States;

(iii) If the proposal or the support-
ing statement Is contrary to any of the
Boards proxy rulesand regulations, In-
cluding § 206.5(h) which -prohibits
false or misleading statements in
proxy soliciting materals;

(iv) If the proposal relates to the en-
forcement of a personal claim or the
redress of a personal grievance against
the Issuer, its management, or any
other person;

(v) If the proposal deals with a
matter that is not significantly related
to the Issuer's business;

(vi) If the proposal deals with a
matter that is beyond the issuer's
power to effectuate;

(vii) If the proposal deals with a
matter relating to the conduct of the
ordinary business operations of the
issuer,

(viii) If the proposal relates to an
election to office;

(ix) If the projosal Is counter to a
proposal to be submitted by the man-
agement at the meeting;,

(x) If the proposal has been ren-
dered moot;

(xi) If the proposal Is substantially
duplicative of a proposal previously
submitted to tie management by an-
other proponent, which proposal will
be included in the management's
proxy materials for the meeting;

(xii) If substantially the same pro-
posal has previously been submitted to
security holders In the management's
proxy statement and form of proxy re-
lating to any annual or special meet-
ing of security holders held within the
preceding 5 calendar years, it may be
omitted from the management's proxy
materials relating to any meeting of
security holders held within 3 calen-
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dar years after the latest such previ-
ous submission: Provided, That-(A) If
the proposal was submitted at only
one meeting during such preceding
period, It received less than 3 percent
of the total number of votes cast in
regard thereto; or

(B) If the proposal was submitted at
only two meetings during such preced-
Ing period, it received at the time of its
second submission less than 6 percent
of the total number of votes cast in
regard thereto; or

(C) If the proposal was submitted at
three or more meetings during such
preceding period, it received at the
time of Its latest submission less than
10 percent of the total number of
votes cast in regard thereto; and

(xli) If the proposal relates to spe-
cific amounts of cash or stock divi-
dends.

(4) Whenever the management as-
serts, for any reason, that a proposal
and any statement in support thereof
received from a proponent may prop-
erly be omitted from Its proxy state-
ment and form of proxy, it shall file
with the Board not later than 50 days
prior to the date the preliminary
copies of the -proxy statement and
form of proxy are filed pursuant to
§ 206.5(fXl), or such shorter period
prior to such date as the Board or its
staff may permit, five copies of the
following Items: (I) The proposal (ii)
any statement in support thereof as
received from the proponent; (iI) a
statement of the reasons why the
management deems such omission to
be proper In the particular case; and
(iv) where such reasons are based on
matters of law, a supporting opinion of
counsel. The management shall at the
same time, if it has not already done
so, notify the proponent of its inten-
tion to omit the proposal from its
proxy statement and form of proxy
and shall forward to him a copy of the
statement of reasons why the manage-
ment deems the omission of the pro-
posal to be proper and a copy of such
supporting opinion of counsel

(l) Invitations for tenders (1) No
person, directly or indirectly, by use of
the malls or any means or instrumen-
tality of interstate commerce or of any
facility of a national securities ex-
change or otherwise, shall make a
tender offer for, or a request or invita-
tion for tenders of, any class of any
equity security which is registered
pursuant to section 12 of the Act of
any member State bankif, after con-
summation thereof, such person
would, directly or indirectly, be the
beneficial owner of more than 5 per
centm of such class, unless, at the time
copies of the offer or request or invita-
tion are first published or sent or
given to security holders, such person
has filed with the -Board a statement
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(Sec. 12(i), Securities Exchange Act of 1934,
15 U.S.C. 781(0))

* * * * *

(ii) By any bank with respect to any
nation required by put, call, optibn or other right or obli-
(e), 2(f), and 2(g), 3, gation to buy or sell securities of
10 of Form F-13, or which it is the issuer. As used in this
te summary thereof; subparagraph (3), the term "plan"
gative responses to any shall have the meaning assigned to it
of Form P-13 need not in subparagraph (4) of § 206.61). -

formation published or (1) Exemption from section 16(b) of
rIty holders., acquisitions of shdres of stock and
n required by Item 9 is stock options and stock appreciation
ropriate instructions rights under certain stock incentive,
stating how more corn- stock option or similar plans. Any ac-
nation can be obtained. quisition of, shares of stock -(other

al material soliciting than stock acquired upon the exercise
tender offer subse- of an option,. warrant or right) pursu-

al solicitation or re- ant to 'a plan as defined in subpara-
n the names of the graph (4)(i) of this paragraph, or any
oh solicitation or re- acquisitior, expiration, cancellation or
rmation required by surrender to the bank of a stock
(e), 2(f), and 2(g), 3, option or stock appreciation right pur-

suant to such a plan by a director or
10 of Form F-13, or officer of the bank shall be exempt
te summary thereof. from the operation of section 16(b) of
That such inaterial the Act if the plan meets the following

uch information pre- conditions:
to the persons solic- (1) Approval by security holders.

for tender offers. The plan has been approved, directly
ditional material so- or indirectly, (i) by the affirmative
esting such tender votes of the holders of a majority of
led with the Board the securities of the. bank present, or
time copies of such represented, and entitled to vote at a

published or sent or meeting duly held in accordance with
olders. the applicable laws of the state or

other jurisdiction in which the bank
* . . was chartered, or (ii) by the written

consent of the holders of a majority of
)f the statement re- the securities of the bank entitled to
ph (1), every amend- vote: Provided, however, That if such
ement and all other a vote or written consent was not solic-
1 by this rule and ited substantially. in accordance with
all be filed with the the rules and regulations, if any, in

effect under section,14(a) of the Act at
the time of such vote or written con-

S , .- sent, the bank shall furnish in writing
to the holders of record of the securi-

(1) are amended to ties entitled to vote for the plan sub-
stantially the same information con-
cerning the plan that would be re-securities transactions quired by the rules and regulations in

der section 16 of the effect under section 14(a) of the Act at
the time such information is fur-
nished, if proxies to be voted with re-

* * * spect to the approval or disapproval of

the plan were then being solicited, on
ling the foregoing, a or priorto the date of the first annual
ot be filed pursuant meeting of security holders held sub-
the Act: sequent to the later of (a) the first
n with respect to the registration of ari equity security

t under section 12 of the Act or (b) theation, surl'ender to acquisition of an equity security for
ellation of any non- which exemption is claimed. Such
option or stock ap- written information may be furnished

ranted by the bank by mail- to the last known address of
to which the option the sedurity holders of record within
pursuant to a plan 30 days prior to. the date of mailing.
conditions specified , Four ,copies of such, written informa-
), (3), (4) 'and (5) (a),' tion shall be filed with, or mailed fdr
).of this chapter, or; filing to, the Board not later than the

date on which It is first sent or given
to security holders of the bank. For
the purposes of this paragraph, the
term "bank" includes a predecessor
bank if the plan or obligations to par-
ticipate thereunder were assumed by
the bank in connection with the suc-
cession. In addition, any amendment
to the plan shall be similarly approved
if the amendment would:

(1) Materially increase the benefits
accruing to participants under the
plan;
1 (2) Materially increase the, number

of securities wlIich may be issued
under the plan; or

(3) Materially modify the require-
ments as to eligibility' for participation
in the plan.

(2) Disinterested administratbrs. If
the selection of any director or officer
of the bank to whom stock may be al-
located or to whom stock options or
stock appreciation rights may be
granfed pursuant to the plan, or the
determination of the number or maxt-'
mum number or shares of stock which
may be allocated to any suchdirector
or officer or which may be covered by
stock options or stock appreciation
rights granted to any such director or
officer pursuant to the plan is subject
to the discretion of any person, then
such discretion shall be exercised only
as follows:

(I) With respect to the participation
of directors:

(a) By the board of directors of the
bank, a majority of which board and a
majority of the directors acting in thie
matter are disinterested persons;

(b) By, or only in accordance with
the recommendation of, a committee
of three or more persons having full
authority to act in the matter, all of
the members of which committee are
disinterested persons; or

(c) Otherwise In accordance with the
plan, if the plan: (1) Specifies the
number or maximum number of
shares of stock which directors may
acquire or which may be subject to
stock options or stock appreciation
rights granted to directors pursuant to
the plan and the terms upon which,
and the times at which, or the periods
within which, such stock may be ac-
quired or such options or rights may
be acquired and exercised: or (2) sets
forth, by formula or otherwise, effec-
tive and determinable limitations with
respect to the foregoing based upon'
earnings of the bank, dividends paid,
compensation received by participants,
option prices, market value of shares,
outstanding shares or percentages
thereof outstanding from time-to-time
or similar factors.

(ii) With respect to the participation
of officers who are not directors:

(a) Bi the Board of directors of the
bank or a committee of three or more
directors;
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(b) By, or only in accordance with
the recQmmendations of, a committee
of three or more persons having full
authority to act in the matter, all of
the members of which committee are
disinterested persons; or

(c) Otherwise in accordance with the
plan, if the plan (1) Specifies the
number of maximum number of
shares of stock which officers may ac-
quire or which may be subject to stock
options or stock appreciation rights
granted to officers pursuant to the
plan and the terms upon which, and
the times at which, or the period
within which, such stock may be ac-
quired or such options or rights may
be acquired and exercised; or (2) Sets
forth, by formula or otherwise, effec-
tive and determinable limitation'with
respect to the foregoing based upon
earnings of the bank, dividends paid,
compensation received by participants,
option prices, market value of shares,
outstanding shares or percentages
thereof outstanding from time-to-time
or similar factors.

(iII) The provisions of this paragraph
shall not apply with respect to any
option or right granted or other equity
security acquired, prior to the date of
the first registration of an equity secu-
rity under section 12 of the Act.

(3) Plan limitations. As to each par-
ticipant or as to all participants the
plan effectively limits the aggregate
dollar amount of stock or the aggre-
gate number of shares of stock which
may be allocated, or which may be
subject to stock options or stock ap-
preciation rights issued pursuant to
the plan. The limitations may be es-
tablished on an annual basis, or for
the duration of the plan, whether or
not the plan has a fixed termination
date, and may be determined either by
fixed or maximum dollar amounts or
fixed or maximum numbers of shares
or by formulas based upon earnings of
the bank, dividends paid, compensa-
tion received by participants, option
prices, market value of shares, out-
standing shares or percentages thereof
outstanding from time-to-time, or sim-
ilar factors that will result in an effec-
tive and determinable limitation. Such
limitations may be subject to any pro-
vision for adjustment of the plan or of
stock allocable or options outstanding
thereunder to prevent dilution or en-
largement of rights.

(4) Definitions. Unless the context
otherwise requires, all terms used in
this rule shall have the same meaning
as in the Act or elsewhere in Part 206.
In addition, the following definitions
apply.

(i) The term "plan" shall mean an
option, bonus, appreciation, profit
sharing, retirement, incentive, thrift,
savings or similar plan that meets the
following conditions:

RULES AND REGULATIONS

(a) The plan must be set forth in a -
written document describing the
means or basis for determining the eli-
gibility of individuals to participate
and either the price at which the secu-
rities may be offered or the method by
which the price or the amount of the
award is to be determined; and

(b) The plan must provide with re-
spect to any option or similar right
(including a stock appreciation right)
offerecd pursuant to the plan that such
option or right is not transferable
other than by will or the laws of de-
scent and distribution and that it is
exercisable during the employee's life-
time only by him or his guardian or
legal representative.

(ii) The term "exercise of an option,
warrant or right" contained in the
parenthetical clause of the first para-
graph of § 206.6(1) shall not Include:

(a) The making of an election to re-
ceive under any plan compensation in
the form of stock or credits therefor,
provided that such election is made
either prior to the making of the
award or prior to the fulfillment of all
conditions to the receipt of the com-
pensation and, provided, further, that
such election is Irrevocable until at
least six months after termination of
employment;

(b) The subsequent crediting of such
stock;

(c) The making of any election as to
the time for delivery of such stock
after termination of employment, pro-
vided, that such election Is made at
least six months prior to any such de-
livery;

d) The fulfillment of any condition
to the absolute right to receive such
stock; or

(e) The acceptance of certificates for
shares of such stock.

(ill) The term "disinterested person"
used in §§ 206.6(1)(2) and 206.6(1)(5)
hereof shall mean an administrator of
a plan who is not at the time he exer-
cises discretion in administering the
plan eligible and has not at any time
within one year prior thereto been eli-
gible for selection as a person to whom
stock may be allocated or to whom
stock 6ptions or stock appreciation
rights maybe granted pursuant to the
plan or any other plan of the bank or
any of its affiliates entitling the par-
ticipants therein to acquire stock.
stock options or stock appreciation
rights of the bank or any of its affili-
ates.

(5) Cash Settlements of Stock Ap-
preciation Rights. Any transaction In-
volving the exercise and cancellation
of a stock appreciation right issued
pursuant to a plan"(whether or not the
transaction also involves the related
surrender and cancellation of a stock
option), and the receipt of cash in
complete or partial settlement of that
right, shall be exempt from. the oper-
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ation of section 16(b) of the Act, as
not comprehended within the purpose
of that section, if all the following
conditions are met: .

(I) Information about the issue. (a)
The bank that is the Issuer of the
stock appreciation right has been sub-
ject to the reporting requirements of
section 13 of the Act for at least a year
prior to the transaction and has filed
all reports and statements required to
be filed pursuant to that section
during that year.

(b) The bank that is the Issuer of the
stock appreciation right on a regular
basis does release for publication quar-
terly and annual summary statements
of revenues and earnings. This condi-
tion shall be deemed satisfied if the
specified financial data appears (1) on
a wire service, (2) in a financial news
service, (3) In a newspaper of general
circulation, or (4) is otherwise made
publicly available.

(i) Limitation of the right and any
related option. Neither the stock ap-
preciation right nor any related stock
option shall have been exercisable
during the first six months of their re-
spective terms, except that this limita-
tion shall not apply in the event death
or disability of the grantee occurs
prior to the expiration of the six-
month period.

(ill) Administration of the plan. (a)
The plan shall be. administered by
either the board of directors, a major-
ity of which are disinterested persons
and a majority of the directors acting
on plan matters are disinterested per-
sons, or by a committee of three or
more persons, all of whom are disin-
terested persons;

(b) The board or committee shall
have sole discretion either (1) To de-
termine the form in which payment of
the right will be made (I.e, cash, secu-
rities, or any combination thereof), or
(2) To consent to or disapprove the
election of the participant to receive
cash in full or partial settlement of
the right. Such consent or disapproval
may be given at any time after the
election to which it relates.

(c) Any election by the participant
to receive cash in full or partial settle-
ment of the stock appreciation right,
as well as any exercise by him of this
stock appreciation right for such cash,
shall be made during the period begin-
ning on the third business day follow-
ing the date of rel~ase of the financial
data specified in §206.6(i)(5)(i)(b)
hereof and ending on the twelfth busi-
ness day following such date. This sub-
paragraph, (5)(il)(c), however, shall
not apply to any exercise by the par-
ticipant of a stock appreciation right
for cash where the date of exercise:

(1) Is automatic or fixed in advance
under the plan;
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(2) Is .at least six months .beyond the
date of the.:stock- appreciation xight;
and

(3) Is outside the control of the par-
ticipant.

(iv) Compliance with other condi-
tions of § 206.6(1). The plan under
which the -stock appreciation 'rights
and 'any related options are granted
shall meet 'the conditions, specified
above In § 206.6(1) W(), (2), (3), 'and (4).

(v) Limit of the exemption.'Notlfing
In this § 206.6a)(5) provides an exemp-
tion from section 16(h) for the- acquisi-
tion of stock ,upon :the 'exerdise of a

,stock appreciation -right or ,a -stock
-op
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which the bank or any of its.subsidiaries is a
.partyor of which any of .their property is
the subject. Include the name of -the court
or agency in which 'the 'proceedings are
pending, the date instituted, the principal
parties thereto, a description of the factual
basis aleged to underlie the proceeding and
the 'relief 'soujht. Include :similar irforma-
tion as to' any'such proceedings known to be
contemplated by governmental authorities.

(b) If.any material legal proceeding which
'was.prevlously reported or which became re-
'portable during the fourth quarter of bank's
fiscal year was terminatedoduring'such quar-
ter, give 'the date of termination and ,de-
,scribe the disposition thereof 'with "respect
'to the~bankmand its.subsidiaries.

,tion. INSTRUCTIONS

06,42 'Form 1for annual',report -of bank 1. No collection, action or-:claim need be2 Form ) ra p f n described 'mless it departs -from the normal
(Form F-:2) 'kind.of such actions.

2. No information need be given -with re-
'spect 'to 'any 'proceeding which involves prl-

GENERAL' INSTRUCTIONS maily 'a claim for damages If the :amount
, involved exclusive of 'interest and costs,

A.--F. No change] ,does mot -exceed 10 percent of the .equity
capital :of the bank. However, if 'any pro-

MISSIONoFINFORMATIONPuEVIOUSL"Y.F.rX ceeding presents -in .large :degree the same

:a) Except -as ,provided in. paragraph '(b) '.issues as -other proceedings -pending or
low,theinformation -called-forby-ltems.l, known .to :be -contemplated, -the amount in-
3, 4, 8,9, 10,.11, 12, 15, 16, 17, and 1:8 f volved:in such other proceedings shall be in-
is form is ;to -be .furnished -by all 'regis- cluded in computing.such percentage.
ants requlred'to 'file a-report, on this form. .3. 'Notwithstanding Instructions A and 2,
ems '5, .6, '7, '13, and 14 'may 'be omitted -any. :materlal -bankruptcy, receivership, or
om'the -report by any 'registrant Wfich, similar.'proceeding with respect'to 'the bank
ice 'the 'c'lose :oflthe fiscal 'ear,.has filed or any of Its-significant subsidiaries:shall be
th the Board-alefiritive'proxyzstatement .described. Any -material -proceedings to
a definitive information statementpursu- which any director, officer or affiliate -ofthe
.t to §,206.5 of Regulation F which in- registrant, any security holder named in
Ived the election .of directors, .or which answer toItem5(a), or:any associate of any
es such a' proxy or information.statement _such director, ,officer or 'security holder, Is a
.t -later than 120 days after 'the Close of party, -or'has a.material interest, 'adverse to
efiscal year. the.bahik or-any.ofits'subsiiariesshall also
(b) f the -information calledforby.Items -be described.
,9, :or .12 would be'iinchanged from that 4. Notwithstanding the foregoing, :admin-.
yen lna previous;report,.areference-to.the .istrative orjudicialproceeding'arising under
evious -report -which includes-the xequired 'Any 'Federal, -State or local provisions Tegu-
formation will be sufficient. Copies of lating the -discharge of. materials into the
ch previous report need 'not be 'filed ,with environment or otherwise relating to the'
e report -currently -being filed on this protection of the envlronment'shall not be
rm. deemed "ordinary routine'litigation inciden-

tal:to the business"-andshallbe -described if
,PARTI ,suh proceedIng ,is material'to 'the business

;or-financial.condition of the bank or.ifAt In-
ITEMS A, 2,:A4D'2. INO CHANGE] volves primarily -a claim -for damages and

the amount -involved, exclusive of interesttrrEM,'4.'SUrMMTARY OFOPERATIONs and costs, exceeds 10 percent of the equity
assets '6f'the bank and its subsidiaries 'on a

* * '* * consolidated-basis. Any such-proceedings by
:governmental authorities shall be deemed

.INSTRUCTI S- -3--XO:H'ANGEI material and 'shall -be described ,whethbr 'or
4. For any 'previously -reported -material not -the -amount -of any -claim for -damages
arge or :creditito:income of -anmnusual or involved exceeds.10 percent of equityzcapital
frequent .nature :n .wliich an 'amount -of and whether or -not* such -proceedings are
st -was 'estimated 'to be Incurred in :the 'considered "ordinary routine'litigation inci-
cal ,year -being reported on -or -the -prior derital'to the business"; 'provided, however,
cal -year, summarize.such 'transactionand that such 'proceedings which 'are 'simIlar in
ate the 'amounts of such estimated 'cost -naturemay be grouped- and described gener-
.d the 'amounts 'of theactual cost incurred ally:stating: themaumber of-such' proceedings
such periods, ;the 'reasons for differences in each group; a generic description of such
tween estimated anld 'actual 'amounts, if proceedings; the issues !generally involved;
y, and provide a detailed reconciliation and, if such proceedings in -the aggregate
owing all changes -and credits to any re- are material 'to ihe business or financial
rye provided. 'condition of-thebank the-effect-of such'pro-

'ceedings on'the business -or financial condi-
rnMs:s,M, 7,'A N D [NO cHANGE] tionof the bank.

-ITEM 9.-LEGAL'PROCEEDINGS .ITEM -O. .INCREASES AD DECREASES IN

(a) Briefly describe any material'-pending ' OUTSTANDING SECURITIES
.legal proceedings, other than ordinary xou- (a) 'Give the following information 'as to
tine litigation Incidental to the -business, to all increases and decreases ,during the fiscal

year in the amount of equity securities of
the registrant outstanding:
(1) The title of the class of securities In-

volved;
(2) The date of the transaction:
(3) The amount of securities Involved and

whether an increase or decrease; and
(4) A-brief description of the transaction

In which the increase or decrease occurred.
If previously reported, the description may
be incorporated by p specific reference to
the'previous filing.

Instructions. The information shall be
-prepared in the form of a reconciliation be-
tween the amounts shown to be outstanding
on the balance sheet to be filed with this
xeport and the amounts shown on 'the
bank's balance sheet for the previous year,
The exercise of outstanding options or war-.
xants (separately by class or type of option
or warrant), conversions of previously issued
convertible securities (separately by class of
-security) and the issuance of options may be
grouped together showing the dates be.
tween -whIch all such transactions occurred.
f the-information called for has been previ-
ously-xeported on Form F-4, It may be in-
.corporated by a specific reference to the
.previous filing.

(b) Increases and decreases in the amount
outstanding of debt securities which were
previously'reported In reports on Form P'-4
should be listed and briefly discussed with
.appropriate cross -references to 'the earlier
disclosure.

C(c) If, during the fourth quarter of the
bank's fiscal year, the amount of debt secu-
rities outstanding has been Increased or de.
creased through one or more transactions,
and the aggregate amount of all such In-
creases or decreases not previously reported
exceeds5 percent of the outstandlng'sedur.
ties of the affected class, furnish, the fol-
lowing Information:

(1) TItle of class, the amount outstanding
as last previously reported, and the amount
presently outstanding (as of a specified
date);

(2) A brief description of the transaction
or transactions'Tesulting In the change:

(3) If an increase in securities Is reported,
furnish: (I) A Statement of the aggregate net
cash proceeds or the nature and aggregate
amount of any consideration received or to
be received by the bank; (I) the names of
the principal underwriters, If any; and (i1) a
reasonably Itemized statement of the pur.
poses,-so far as determinable, for which the
net proceeds have been or are to be used
.and the approximate amount used or to be
used for each.such purpose, and

,(4) If a decrease In securities Is reported, a
statement of the aggregate amount of cash
or the nature and aggregate amount of any
.other consideration paid or to be paid by
the bank In connection with such transac-
tion or transactions.

INSTRUCTIONS

l.'This paragraph does not apply to notes,
drafts, bills of exchange, bankers' 'accep.
tances, -or other obligations -which mature
not latertthan 1 year from the date of igsu.
ance. No report need be made where the
amount not previously reported, although
in excess of 5 percent of the amount out-
standing, does not exceed 1,000 shares or
'other units.-

'2. This paragraph Includes the reissuance
of treasury securities and securities hold for
the account of the issuer 'thereof,
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3. This paragraph need not be answered as
to decreases resulting from ordinary sinking
fund operations, similar periodic decreases
made pursuant to the terms of the constitu-
ent instruments, or decreases resulting from
the conversion of securities.

ITEMS 11, 12, 13, AND 14. [NO CHANGE]

ITEM 15. FINANCIAL STATEMENTS. EXHIBITS
FILED, AND REPORTS ON FORM F-3 

(a) List all of the following documents
filed as a part of the report:

1. All financial statementE.
2. All exhibits, including those incorporat-

ed by reference.
Instructions. Where any financial state-

ment or exhibit is incorporated by refer-
ence, the incorporation by reference shall
be set forth in the list required by this item.
Section 206.4(m) of Regulation F (12 CFR
206.4(m)).

(b) Reports on Form F-3. State whether
any reports on Form F-3 have been filed
during the last quarter of the period cov-
ered by this report, listing the items report-
ed, any financial statements filed and the
dates of any such reports.

ITEM 16. CHANGES IN SECURITIES AND CHANGES
IN SECURITY FOR REGISTERED SECURITIES

General Instruction. No response to' this
item is required if the information called for
herein has been previously reported in a
report on Form F-4.

(a) If the constituent instruments defining
the rights of the holders of any class of reg-
istered securities have been materially
modified, give the title of the class of securi-
ties involved and state briefly the general
effect of such modification upon the rights
of holders of such securities.

(b) If the rights evidenced by any class of
registered securities have been materially
limited or qualified by the issuance or modi-
fication of any othei class of securities.
state briefly the general effect of the issu-
ance or modification of such other class of
securities upon the rights of the holders of
the registered securities.

Instruction. Restrictions upon payment of
dividends are to be reported hereunder.

(c)'If there has been a material withdraw-
al or substitution of assets securing any
class of registered securities of the bank.
furnish the following information:

1. Give the title of the securities.
2. Identify and describe briefly the assets

involved in the withdrawal or substitutions.
3. Indicate the provision in the underlying

indenture, if any, authorizing the withdraw-
al or substitution.

Instruction. This paragraph need not be
answered where the withdrawal or substitu-
tion is made pursuant to the terms of an in-
denture which has been qualified under the
Trust Indenture Act of 1939.

ITEM 17. DEFAULTS UPON SENIOR SECURITIES

General Instruction. No response to this
item is required if the information called for
herein has been previously reported in a
report on Form F-4.

(a) If there has been any material default
in the payment of principal, interest, a sink-
ing or purchase fund installment, or any
other material default not cured within 30
days, with respect to any indebtedness of
the bank or any of its significant subsidiar-
ies exceeding 5 percent of the equity capital
of the bank, identify the indebtedness and
state the nature of the default. In the case

of such a default in the payment of princi-
pal, Interest. or a sinking or purchase fund
installment, state the amount of the default
and the total arrearage on the date of filing
this report.

Instruction. This paragraph refers only to
events which have become defaults under
the governing instruments, I.e.. after the ex-
piration of any period of grace and compli-
ance with any notice requirements.

(b) If any material arrearage in the pay-
ment of divideneds has occurred or If there
has been any other material delinquency
not cured within 30 days, with respect to
any class of preferred stock of the bank
which is registered or which ranks prior to
any class of registered securities, or with ie-
spect to any class of preferred stock of any
significant subsidiary of the bank. give the
title of the class and state the nature of the
arrearage or delinquency. In the case of an
arrearage In the payment of dividends, state

'the amount and the total arrearage on the
date of filing this report.

Instruction. Item 17 need not be answered
as to any default or arrearage with respect
to any class of securities all of which is held
by, or for the account'of. the bank or Its to-
tally held subsidiarles.

ITEM 18. SUBMISSION OF MATTERS TO A VOTE OF
SECURITY MOLDERS

If any matter has been submitted to a
vote of security holders, through the solicl-
tation of proxies or otherwise, furnish the
following information If not previously dis-
closed in a report on Form F-4

(a) The date of the meeting and whether
it was an annual or special meeting.

(b) If the meeting Involved the election of
directors, state the name of each director
elected at the meeting and the name of each
other director whose term of office as a di-
rector continued after the meeting.

(c) Briefly describe each other matter
voted upon at the meeting and state the
number of affirmative votes and the
number of negative votes cast with respect
to each such matter.

Instructions. 1. If any matter has been
submitted to a vote of security holders oth-
erwIse than at a meeting of such security
holders, corresponding information with re-
spect to such submission shall be furnished.
The solicitation of any authorization or con-
sent (other than a proxy to vote at a stock-
holders' meeting) with respect to any
matter Bhall be deemed a submision of
such matter to a vote of security holders
within the meaning of this Item.

2. Paragraph (a) need be answered only if
paragraph (b) or (c) Is required to be an-
swered.

3. Paragraph (b) need not be answered if
(1) proxies for the meeting were solicited
pursuant to § 206.5 of Regulation F. (ii)
there was no solicitation in opposition to
the managements nominees as listed in the
proxy statement, and (ll) all of such nom-
inees were elected. If the registrant did not
solicit proxies and the board of directors as
previously reported to the Board was re-
elected in Its entirety, a statement to that
effect in answer to paragraph (b) will suf-
fice as an answer thereto.

4. Paragraph (c) need not be answered as
to procedural matters or as to the selection
or approval of auditors.

5. If the Bank has published a report con-
taining all of the information called for by
the Item, the Item may be answered by a
reference to the information contained in

such report, provided copies of such report
are filed as an exhibit to the report on this
form.

SIGNATURES
(No change]

InSTrUCIONS AS TO FINANCIAL STATEMENTS

[No change]

INSTRUCTIONS AS TO ESCHIRITS

Subject to provisions regarding the incor-
poration of exhibits by reference, the fol-
lowing exhibits shall be filed as a part of
the report:

A. Copies of all amendments or modifica-
tLions, not previously filed, to all exhibits
previously filed (or copies of such exhibits
as amended or modified).

B. Copies of all contracts and other docu-
ments of a character required to be filed as
an exhibit to an original registration state-
ment on Form F-1 which were executed or
in effect during the fiscal year and not pre-
viously filed.

C. Copies of the exhibits called for by In-
struction 3(d) to Item 4.

D. Copies of all constituent instruments
defining the rights of the holders of any
new class of securities referred to in answer
to Item 10(c).

F. Copies of the amendments to all con-
stituent instruments and other documents
described in answer to Item 16.

F. Copies of the text of any proposal de--
scribed and copies of any published report
furnished in response to Item 18.

Section 206.43 is amended to read as fol-
lows,

§ 206.43 Form for current report of a
bank (Form F-3).

BoaD or GovERNoas or H FEDER.
RESzVE SysT=l

FORM F-3

Currejt Report

Pursuant to section 13 of the Securities
Exchange Act of 1934. For the month of
- .19--

(Exact name of bank as specified in charter)

(Addres of principal office)

GE2TEAL INSTRUCTIONS

A. Rule as to Use of Form F-3.-Form F-3
shall be used for current reports under Sec-
tion 13 of the Securities Exchange Act of
1934. filed pursuant to § 206.4(h) of Regula-
tion F (12 CFR 206.4(h)).

B. Events to be Reported and Filing of Re-
ports.-A report on this form is required to
be filed upon the occurrence of any one or
more of the events specified in the Items of
this form. Reports are to be filed within 15
days after the occurrence of the earliest
event required to be reported. However, re-
ports which disclose events pursuant to
Item 5 may be filed within 10 days after the
close of the month during which the event
occurred. If the letter from the independent
accountants to be furnished pursuant to
Item 4(d) is unavailable at the time of filing.
It shall be filed within thirty days thereaf-
ter. Moreover, if substantially. the same in-
fdrmation as that required by this form has
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-been previously reported by 'the bank, -an
iadditional -report of the information :on this
form need not be made. The term "previous-
ly reported"' is defined in § 206.2(v) of Regu-
lation F (12 CFR'206(-v)).

C. Application of.Regulation F.-(a) Regu-
latidn F (12 CFR Part 206) contains certain
general requirements which are applicable
to reports on -any form. These general re-
quirements should be-carefully read and ob-
served in the preparation and filing of re-
ports on this form.

(b) Particular attention 'is :directed to
:.§'206.4 of Regulation Y '(12 CFR 206.4)
which contains general requirements re-
garding matters such as the kind:andsize.of
paper-to be used, the legibility ofthareport,
the information -to be 'given 'whenever the
-title of isecurities Js zequired 'to be stated,
and the filing of the Report.'*Thedefinitions
contained In +§206.2 .should ,be 'especially
noted.
-D, Preparation of-ReporL Xhislorm'is mot

to be used -as -a -blank -form to "be filled -in,
but-only.as aguidein'the preparation of-the
report on paper meeting the requirements
-of § 206.4(t) -of Regulation X 412. CFR
206.4(t)). The reportshall contain the:num-
.bers and captions of'all applicable items, but
the 'text -f such Items *may .be -omitted, *pro-
vided the -answers thbreto are "prepared in
the manner specified in § 206.4(u) of Regula-
tion F (12 CFR,,206.4(u)). All items -which
,are not required to be -answered dnthepar-
ticular report maybe-omitted andmo refer-
.ence thereto need benmade in.the report. All
instructions.should also be omitted.

E. Signature and filing :of 'report--rhree
'complete -copies of the report,.including any
financial statements, exhibits of other
papers or documents filed as a part thereof,
and five additional :copies which need not
include exhibits, shall be- filed -,ith the
Board. At least one complete copy of- the
report, including any finaJcial -statements,
exhibits or other papers -or documents filed
as a part thereof, shall -be filed with each
exchange on which any class of securities of
the bank is registered. At least one complete
copy of the report filed with the Board and
one .such coly filed vithan .exchange.shall
be :manually signed. Copies 'not ,manually
signed shall bear typed or, printed signa-
tures.

.INrFomATIoNTo:BEINcLuDEm iN iE.REPORT

ITEM 1. CHANGES IN CONTROL OF BANK

(a) If, ;to .the.knowledge -of management, a
change in control of the Bankhas occurred,
state the "name 'of the -person(s) who ac-
.quired such contr6l; the mmount and the
,source iof 'the ieonsideration -used :by such
person(s); 'the basis -of the -control; the date
and a description of the 'transaction(s)
which resulted in the change.in-control; the
,percentage of voting securities ,of the bank
now beneficially owned directly ror -indirect-
ly by the ,person(s) 'who acquired control;
and the,-identity .of -the person(s) -from
,whom control was assumed..if the.source of
.all orany part of'the~consideration:used-is a
loan -made in the ordinary meourse -of busi-
-nessby-a bankas.defined by Section 3(a)(6)
.of the Act, the identity -of:such bank shall
be omitted provided La request for confiden-
tiality has been made -ursuant "to Section
13(d)(1)(B) of-thesAct by the person(s)-who
-acquired controL n lieu thereof, the-materi-
al shall indicate thatfdisclosure of theiden-
tity of 'the bank has been so iomitted and
filed separately'with the:Board.

Instructions. .. State the terms of any
loans or pledges obtained :by the 'ew con-
,trogroup ifor the purpose:of jacquiring con-
trol, -and the- names-of the lenders or:pledg-
ees.

2. Any arrangements 'or understandings
:among -members of both the former and
new:controlgroups andtheir associates with
*respect to the,election of directors or -other

- matters.shall be described.,
,(b) 'Describe any contractual 'arrange-

nents, -Including :any pledge -of :securities of
the Barik, or 'any 'of its -parents, known to
mnanagement, -the operation -of the terms of
'which.Tnay 'ata .subsequent ,datezesult in a
:change-In control-of the bank.

Instruction. :Paragraph (b) does -not re-
quire -a description of .ordinary cdefault pro-
visions contained in the :charter, trust in-
dentures or -other governing instruments -re-
latingto-securities :of the -bank.

(c) If .the:source of all :or any part of the
funds used to acqdire control -of the bank is
a loan made by a bank :as defined in section
3(a)(6) .of the -Act, -indicate .whether there
"exists 'any agreement, arrangement, or un-
:derstanding -pursuant -to -which 'the regis-
trant bank amaintains ;or 'would ma~Italn a
correspondent deposit account at such lend-
ing bank.

ITEM 2.-ACQUISITIONVORDISPDSITION OF
,ASSETS

If the bank or -any o0f its majorityowned
subsidiaries 'has -acquired or -disposed of a

,significant amount .of assets, otherwise than
in the ordinary -course -of business, .fufrnish
the following-information:

(a) The -date and manner of 'the acqusi-
tion or'disposition, and albrief description of
'the assets involved, 'the nature and amount
;of 'consideration given -or received therefor,
the principle followed :in determining the
amount of .sudh 'consideration, -the identity
-of the person(s) -from'whom the 'assets-were
'acquired or-tow hom they'were sold and the
-nature -of any imateralelationship .between
such-person(s) and-the registrant or any -of
its .affllates, any director -or :officer :of the
registrant, or -any associate of ,any 'such di-
Tector or.officer.

(b) .If any :assets -so acquired by the regis-
trffint or its :subsidiaries constituted plant,
equipment or other physical'property, state
the -nature of the business in which -the
assets 'were -used 'by the person(s) from
'whom acquired and whether the bank in-
-tends -to continue such use or intends to
devote the assets to ,other purposes, indicat-
ing'Puch otherzpurposes.

Instructions. 1. 'No -information -need be
'given as to (I) any transaction'between any
person and any -wholly-owned -subsidiary of
such .person; (ii) any -transaction 'between
two or -more 'wholly-owned -subsidiaries of
any person; or "(il) theredemption -or other
acquisition 'of securities from the :public, -or
thesale .or other, isposition of securities to
the public, by the issuer of.such securities.

2. *The term "acquisition" includes every
,purchase, -acquisition .by lease, exchange,
.merger, -consolidation, succession or other
-cquisition; Provied, That such term -does
not include the construction or development
of.property by or.forthe bank -or-its-subsid-
lanies or the acquisition of m3aterials for
such purpose. -The term, "disposition" 'in-
cludes every -sale, disposition -by lease, ex-
,change, merger, tconsolidation, -mortgage, -or
hypothecation of-assets,'assignment, wheth-
er for ,the benefit.of creditors or otherwise,

abandonment, ,destruction, or other disposi.
tion.

.3. The information called for by this Item
isto be.given as to each 'transaction or series
of related transactions of the size indicated,
The acquisition or disposition of securities
shall be deemed the indirect acquisition or
disposition of the assets represented by such
securities if It results in the acquisition or
disposition of control for such assets.

4. An acquisition or disposition shall be
-deemed to involve a significant amount of
assets (i) If the bank's and its other.subsld-
iaries' equity in the -net book value of such
.assets or the.amount paid or received there.
for upon such acquisition or disposition ex.
-ceeded 10-percent of the total equity capital
,of the bank -and its consolidated subsidlar.
.ies, (11) Mt :involved the succession to or dis.
-position of a businesswhich would meet the
test of a -significant subsidiary, or (i1) if it
involved the acquisition or disposition of an
,Interest in a business which would meet :the
test of asigniflcant subsidiary and-would be
required to be accounted forby 'the equity
!method.

:5. Where assets are acquired or disposed
of through the acquisition or disposition of
control of a person, the person from whom
such control was acquired or to whom it was
disposed of shall be deemed the person from
Vhom the assets were 'acquired or to whom
,they were disposed -of, for the purposes of
this item., Where such control was acquired
from or disposed of to not more than five
persons, their names shall be given: other.
Vwise it 'will suffice to identify In an appro-
-priate manner the class of such persons,

.6. Attention Is directed 'to the 'require-
ments in Item 6.of the -form With respect to
the filing of financial statements for busi.
nesses acquired and to the filing of copies of
the plans of acquisition or disposition as'ex.
-hibits to the-report.

'ITEM 3. BAClKRUPTCY OR nECEIVERSIIP

If a receiver, fiscal agent or similar officer
has been appointed for a bank or Its parent,
in a proceeding under the Bankruptcy Act
or in any other proceeding under State or
Federal law in which a court or governmen.
tal agency has assumed Jurisdiction over
substantially all of the assets or business of
'the Bank or Its parent, or If such jurlsdic-
'tion has been assumed by leaving ,the exist.
ing directors and officers in possession but
.subject to the supervision and orders of -a
court or governmental body, Identify the
proceeding, the court or govenmental body,
'the date jurisdiction was assumed, the Iden.
tity of the receiver, fiscal agent or similar
officer and the date of his appointment,

rEM 4. CHANGES IN BANK'S ACCOUANAT'

If n independent accountant who was
previously engaged as the principal accon-
tant to audit the bank's financial state.
ments resigns (or indicates he declines to
stand for re-election after the completion of
the currrent audit) or is dismissed -as the
bank's principal accountant, or another in-
dependent accountant is engaged as princl.
pal -accountant, or if an independent ac-
countant -on whom the principal accountant
.expressed reliance in his report regarding -a
significant subsidiary resigns (or formally
indicates he 'declines-to stand for re-election
after the -completion :of the current audit)
or :s dismissed or another Independent ac-
countant Is -engaged to 'audit 'that sUbsidl-
-ary:
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(a) State the date of such resignation (or
declination to stand for re-election), dismiss-
al or engagement.

(b) State whether in connection with the
audits of the two most recent fiscal years
and any subsequent interim period 'preced-
ing such resignation, dismissal or engage-
ment there were any disagreements with
'the former accountant on any matter of ac-
counting principles or practices, financial
statement disclosure or auditing scope or
procedure. which disagreements -if not re-
solved to the satisfaction of the former ac-
countant would have caused him to make
reference in connection with his report to
the subject matter of the disagreement(s):
also, describe each .such 'disagreement. The
disagreements required to be reported in re-
sponse to the 'preceding -sentence include
both those resolved 'to the former account-
ants satisfaction and those not resolved to
the former accountant's satisfaction. Dis-
agreements contemplated by this rule are
those wbIch occur at" the decisionmaking
level; i.e.,'between personnel of the bank Te-
sponsible for presentation of its financial
statements and personnel of the accounting
firm Tesponsible'for rendering Its report.

(c) State whether the principal account-
ant's report on the financial statements for
any of the past two years contained an ad-
verse opinion or a disclaimer of opinion or
-was qualified as to uncertainty, -audit scope,
or accounting principles; also -describe the
nature of each such adverse opinion, dis-
claimer of opinion or qualification.

Td) The bankshall request the former ac-
countant to furnish the bank -with a letter
addressed to the -Board stating whether he
agrees with the statements made by the
bank in response to this item and. If 'ot.
stating the respects in wlflch he does not
agree. The 'bank -shall file a copy of the
former accountant's letter as an exhibit
with all copies of the TForm F-'3 required to
be filed pursuant to General Instruction F.

IrEM 5. OTHER MATERIALLY "npORTANT MVENTS

The bank may. at itseoption. report under
this item any events, with respect to which
information is not otherwise called for by
this form, which the bank -deems of materl-
al Importance to security holders.

-1M 6.1NAMAL TATEMMMT5AND =KITS

ldst 'below the financial statements and
exhibits, lfany,-filed asa part of this report.

(a) Pinancial statements of business ac-
quired.

Instructions. 1. Busiriesses for Which
Statements Are IRequired.

The financial statements specified below
shall be filed for anybusiness the succession
to which or the acquisition of an Interest in
which is required to be described In answer
to Item 2 above.

.2. Statements Required.
(a) There shall be-filed a balance sheet of

the business as of a date reasonably close to
the date of acquisition. This balance sheet
shall be verified if practical,

(b) Income and source and application of
funds statements of the business shall be
filed for each 'of the last three full fiscal
years and for the period. If any, between the
close of the latest of such fiscal years and
the date of the latest balance sheet filed.
These income and source and application of
funds statements shall be'verified up to the
date of the 'verified balance -sheet, If practi-
cal

c) If the business was In Insolvency pro-
ceedings Immediately prior to its acquisi-
tion, the balance sheets required above need
not be verified. In such case, the Incomeand
source and application of funds statements
required shall be verified to the close of the
latest full fiscal year, if practical.

(d) Except as otherwise provided In this
Instruction. the principles applicable to a
registrant and Its subsidiaries with respect
to the filing of individual, consolidated and
group statements in an original application
or annual report shall be applicable to the
statements required by this instruction.

3. Application off 206.7.
Section 206.7 governs the examination

and the form and content of the statements
required by the preceding Instruction. in-
cluding the basis of consolidation, arid pre-
scribes the statements of other stockhold-
ers' equity to be filed. No supporting sched-
ules need be filed. A manually signed ac-
countant's report should be provided.

4. Filing of Other Financial Information
in Certain Cases.

The Board. upon the written request of
the bank and where consistent with the pro-
tection of investors. may permit the omis-
sion of one or more of the financial state-
ments herein required or the filing in substl-
tution therefor of appropriate statements of
comparable character. If the required finan-
cial statements are not reasonably available
to the bank, because the obtaining thereof
would involve unreasonable effort, expense
or practicable difficulties. A request for
such relief shall be filed as a part of the
report. If an extenslon of time has been
granted pursuant to § 206.4(r) of Regulation
F (12 CFR *206.4(r)). a request for relief
shall be filed as a part of an amendment to
the initial report within the additional time

-provided under rid rule. The request shall
set forth the following information:

(a) The reason(s) for the unavailabilty of
the audited financial statements;

'(b) The estimated costs of their prepara-
ton;

(c) An explanation of any other practical
auditing problems, and

(d) A tabular prespntatlon of the follow-
ing Items of information, comparing the an-
quired business(es) with the bank on a con-
solidated 'basis (excluding 'the acquired
business(es)): (1) Operating income; (2) net
income; (3) total assets; (4) total stockholder
equity. and (5) total purchase price com-
pared to total 'equity capital of bank.

'The Board may 'also by Informal 'written
notice require the iling of other financial
statements in addition to. or in substitution
for, the statements herein requlred in any
case where such statements are necessary or
appropriate for an -adequate presentation of
the financial condition of any person whose
financial statements are required, or whose
statements are otherwise necessary for the
protection of investors.

(b) Exhibits. Subject to the rules as to in-
corporation by reference, copies of any plan
of acquisition or disposition described In
answer to Item 2. including any plan of re-
organization, readjustment, exchange.
merger. consolidation or succession in con-
nection therewith, shall be filed as exhibit
to this report.

SIGNATUOas

Pursuant to the requirements of the Secu-
rities Exchange Act of 1934. the registrant
has duly caused this report to be signed on

Its behalf by the undersigned thereunto
duly authorized.

Date-

(Registrant)

(Signature)

(Typed name of signing
officer)

(Title of signing officer)

§206.44 (Form F-4) is revised by
adding a new Part D to read as fol-
lows:

§206.44 Form for quarterly report of
bank (Form F-4)

PAnRD Orm Izronvrzox

Instruction. The Report shall contain the
Item numbers and captions of all applicable
Items of Part D. but the text of such Items
may be omitted: Provided, The responses
clearly indicate the coverage of the Item.
Any Item which is inapplicable or to which
the answer is negative may be omitted and
no reference thereto need be made in the
report. If substantially the same Informa-
tion has been previously reported by the
registrant, an additional report of the infor-
mation on this form need not be made. The
term "previously reported" is defined in
§ 206.2(v) of Regulation F.

TEM 1. LEGAL PIROCEEDIGS

(a) Briefly describe any material legal pro-
ceeding, other than ordinary routine litiga-
tion Incidental to the business, to which the
bank orany of Its subsidiaries has become a
party or of which any of their property has
become the subject. Include the name of the
court or agency In which the proceedings
are pending, the date instituted, the princi-
pal parties thereto, a description of the fac-
tual basis alleged to underlie the proceed-
tngs and the relief sought.

(b) If any such proceeding previously re-
ported has been terminated. Identify the
proceeding, give the date of termination and
describe the disposition thereof with respect
to the Bank and Its subsidiaries.

I3STRUCTIONS

1. No information need be given with re-
spect to any proceeding which involves pri-
marily a claim for damages if the amount
involved, exclusive of interest and costs,
does not exceed 10 percent of the equity
capital accounts of the bank. However, if
any proceeding presents In large degree the
same Issues as other proceedings pending or
known to be contemplated, the amount in-
f'olved in such other proceedings shall be in-
cluded in computing such percentage.
2. Notwithstanding the foregoing instruc-

Uons. any bankruptcy, receivership or sim!-
lar proceeding with respect to the bank or
any of its significant subsidiaries shall be
described. Any proceeding to which any di-

-rector. officer or affiliate of the bank, any
principal holder of equity securities of the
bank or any associate of any such director,
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officer or security holder, is a party adverse
to the bank or any of its subsidiaries shall
also be described.

3. Notwithstanding the foregoing, admin-
istrative or judicial proceedings arising
under any Federal, State or local provisions
regulating the discharge of materials into
the environment or otherwise relating to
the protection of the environment shall not
be deemed "ordinary routine litigation nci-
.dental to the business" and shall be de-
scribed if such proceeding is material to the
business or financial condition of the bank
or if it involves primarily a, claim for dam-
ages and the amount involved, exclusive of
interest, and costs, exceeds 10 percent of the
equity capital of the bank and its subsidiar-
ies on a consolidated basis. Any, such pro-
ceedings by governmental authorities shall
be deemed material and shall be described
whether or not the amount of any claim for
damages involved exceeds 10 percent of
equity capital on a consolidated basis and
whether or not such proceedings are consid-
ered "ordinary routine litigation incidental
to the business"; Provided, however, That
such proceedings which are similar in
nature may be grouped and described gener-
ally stating: the number of such proceedings
in each group; a generic description of such
proceedings; the issues generally involved;
and, If such proceedings in the aggregate
are material to the business or financial
condition of the bank, the effect of such
proceedings on the business or financial
condition of the bank.

ITEM 2. CHANGES IN SECURITIES

(a) If the constituent instruments defining
the rights of the holders of any class of reg-
istered securities have been materially
modified, give the title of the class of securi-
ties involved and state briefly the general
effect of such modification upon the rights
of holders of such securities.

(b) If the rights evidenced by any class of
registered securities have been materially
limited or qualified by the issuance or modi-
fication of any other class of securities,
state briefly the general effect to the issu-
ance or modification of such other class of
securities upon the rights of the holders of
the registered securities.

Instruction. Limitations upon the pay-
ment of dividends are to be reported here-
under.

-ITEM a. CHANGES IN SECURITY FOR REGISTERED
SECURITIES

If there has been a material withdrawal or
substitution of assets securing any class of
registered securities of the bank furnish the
following information:

(a) Give the title of the securities.
(b) Identify and describe briefly the assets

involved in the withdrawal or substitution.(c) Indicate the provision in the underly-
Ing indenture, if any, authorizing the with-
drawal or substitution.

Instruction, This item need not be an-
swered where the withdrawal or substitu-
tion is made pursuant to the terms of an in-
denture which has been qualified under the
Trust Indenture Act of 1939.

ITEM 4. DEFAULTS UPON SENIOR SECURITIES

(a) If there has been any material default
in the payment of principal, interest, a sink-
ing or purchase fund installment, or any
other material default not cured within 30
days, with respect to any Indebtedness of
the bank or any of its significant subsidiar-

-ies exceeding 5 percent of the equity capital
of the bank, Identify the indebtedness and
state the nature of the default. In the case
of such a default in the payment of princi-
pal, interest, or a sinking or purchase fund
installment, state the amount of the default
and the total arrearage on the date of filing
this report.
,Instruction. This paragraph refers only to

events which have become defaults under
the governing instruments, i.e., after the ex-
piration of any period of. grace and compli-
ance with any notice requirements.

(b) If any material arrearage in the pay-
ment of dividends has occurred or if there
has been any other material delinquency
not cured within 30 days, with respect to
any class of preferred stock of the bank
which is registe-ed or which ranks prior to
any class of registered securities, or with re-
spect to any class of preferred stock of any
significant subsidiary of the bank, give the
title of the class and state the nature of the
arrearage or delinquency. In the case of an
arrearage in the payment of dividends, state
the amount and the total arrearage on the

-date of filing this report.
Instruction. Item 4 need not be answered

as to any default or arrearage with respect
to any class of securities all of which is held
by, or for the acdount ofthe bank or its to-
tally held subsidiaries.

ITEM S. INCREASE IN AMOUNT OUTSTANDING OF
SECURITIES

If the amount outstanding of securities of
the bank has been increased through the is-
suance of any new class of securities or
through the issuance or reissuance of any
additional securities of a class outstanding,
and the aggregate amount of all such In-
creases not previously reported exceeds 5
percent of the outstanding securities of the
class, furnish the following information:

(a) Title of class, the amount outstanding
as last previously reported, and the amount
presently outstanding (as of a specified
date);

(b) A brief description of the
transaction(s) resulting in the increase and
a statement of the aggregate net cash pro-
ceeds or- the nature and aggregate amount
of any other consideration received or to be
received by the bank;

(c) The names of the principal underwrit-
ers, if any;

(d) A reasonable itemized statement of the
purposes so far as determinable, for which
the net proceeds have been or are to be used
and the approximate amount used or to be
used for each such purpose;

(e) If the securities were capital shares, a
statement of. the amount of the proceeds
credited or to be credited to any account
other than the appropriate capital share ac-
count.,

INSTRUCTIONS

1. This item does not apply to notes.
drafts, bills of exchange, bankers' accep-
tances or other obligations which mature
not later than 1 year from the date of issu-
ance. No report need be made where the
amount not previously reported, although
in excess of 5 percent of the amount out-
standing, does not exceed 1,000 shares or
other units.

2. This item includes the reissuance of
Treasury securities and securities held for
the account of the issuer thereof.

ITEM 6. DECREASE IN AMOUNT OUTSTANDIN0 OF
SECURITIES

If the amount outstanding of any class of
securities of the bank has been decreased
through one or more transactions and the
aggregate amount of all such decreases not
previously reported exceeds 5 percent of tile
amount of securities of the class previously
,outstanding, furnish the following informa-
tion:

(a) Title of the class, the amount out.
standing as last previously reported, and the
amount currently outstanding (as of a speci-
fied date).

(b) A brief description of tile
transaction(s) involving the decrease and a
statement of the aggregate amount of cash
or the nature and aggregate amount of any
other consideration paid or to be paid by
the bank in connection with such transac-
tion or transactions.

Instruction. Instruction 1 to Item 5 shall
also apply to this Item. This item need not
be answered as to decreases resulting from
ordinary sinking fund operations, similar
periodic decreases made pursuant to the
terms of the constituent Instruments, or de-
creases resulting from the conversion of se-
curities.

ITEM 7. SUBMISSIoN OF MATTERS TO A VOTE OF
SECURITY HOLDERS

If any matter has been submitted to a
vote of security holders, through the solici-
tation of. proxies or otherwise, furnish the
following information:

(a) The date of the meeting and whether
it was an annual or special meeting.

(b) If the meeting involved the election of,
directors, state the name of each director
elected at the meeting and the name of each
other director whose term of office as a di-
rector continued after the meeting.

(c) Briefly describe, each other matter
voted upon at the meeting and state the
number of. affirmative votes and the
number of negative votes cast with respect
to each such matter.

INSTRUCTIONS

1. If any matter has been submitted to a
vote of security holders otherwise than at a
meeting of such security holders, corre-
sponding Information with respect to such
submission shall be furnished, The solicita- •
tion of any authorization or consent (other
than a proxy to vote at a stockholders'
meeting) with respect to any matter shall be
deemed a submission of such matter to a
vote of security holders within the meaning
of this item.

2. Paragraph (a) need be answered only if
paragraph (b) or (c) is required to be an-
swered.

3. Paragraph (b) need not be answered if
() proxies for the meeting were solicited
pursuant to § 206.5 of Regulation F under
the Act, (ii) there was no solicitation in op
position;to the management's nominees as
listed in the proxy statement, and (ii) all of
such nominees ivere elected. If the bank did
not solicit proxies and the board of directors
as previously reported to the Board was re-
-elected in its entirety, a statement to that
effect in answer to paragraph (b) will suf-
fice as'an answer thereto.
' 4. Paragraph (c) need not be answered as
to proceddral matters or as to the selection
or approval of auditors.

5. If the registrant has published a report
containing all of the information called for
by this item, the item may be answered by a
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reference to the information -contained In
§uch report, provided copies of such report
are filed as an exhibit-to the xeport on this
form,

rE 8. oTER ATERI n IORTaT EVNS

The registrant may. at its option, report
under this item any events, not previously
reported in a report on Form F-3. with re-
-spect to which information is not otherwise
called for by this -form but which the regis-
trant deems of material importance to secd-
rity holders.

ITEU 9. TEXM1TS SZD REPORTS ON FORM F-3
(12 CFR 206.43)

(a) Exhibits. List below the documents, If
any, filed as a part of this report. Subject to
the -ules -as to incorporation by -reference.
the ollowing docurmentsshall befiled as ex-
hibits:

1. Copies of the amendments to all con-
stituent instruments zand other documents
described in answer to Item:2.

2. Copies of -al constituent instruments
defining the rights -of the holders of any
mew class of securities referred -to in answer
to ItemS.

3. Copies of the text of any proposal de-
scribed in answer to Item 7.

-4. Copies of -any published report fur-
nished in response to Item 7. (See Item 7.
Instruction 5.)

5. Copies of any material amendment to
the bank's charter or by-laws not Otherwise
required to be filed.

(b) Reports on Form F-3. State whether
any reports on Form --3 .have been filed
during the quarter for -which this report Is
filed, listing the items zeported, any finan-
cial statements f ied.,/and the dates of any
such reports.

narycourse of business by a bank as defined
by section 3(aX6) of the Act, the Identity of
such bank shall be omitted provided a re-
quest for confidentiality has been made pur-
suant to section 13(d)(IXB) of the Act by
the person(s) who acquired control In lieu
thereof, the material shall indicate that the
identity of the bank has been so omitted
.and filed separately with the Board. If the
-source of all or any part of the funds used
to acquire control of the bank %ws a loan
made-by a bank as defined by section 3(aX6)
-of the Act, indicate whether there exists
any agreement, arrangement, or under-
standing pursuant to-which the registrant
bank maintains or would maintain a corre-
spondent deposit account as such lending
bank.

!NSTRUcrIONS.

I. State the -terms Of any loans or pledges
o6btained by the new control -group for the
purpose of acquiring control, and the names
of the lenders or pledgees. unless onfiden-
tal treatment has been requested pursuant
'to section 13(dXl)(B) of the Act In which
case the identity of the lending bank Shall
be omitted.

2. Any arrangements or understanding
among -members of both the former and
new control groups and their associates with
'respect to election of the directors or other
-matters should be described.

§'2=64 [Added]

Form F-13 (12 CFR 206.54) is adopt-
ed to read as follows:

-BOARD OF GovERoNs OF THEP FEERAL
RESERVE SYSTrE

FonuF-a,
Tender offer statement pursuant to see-

Form F-11 (12 CFR 206.47) is -tion 14(d)(I) of the Securities Exchange Act
amended by deleting the words "or of 1934, (Amendment No. -. (Name of
§ 2061.3()" from the title of that form Subject Bank), - Bidder),
and -deleting all of Item 7 and substi- - (Title of 'Class of Securities).n dee allds, "Item 7for"Item -Name, address and tele-
tuting the words, "'Item 7" for "'Item phone mumber of person authorized to re-
8". celve notices and communications on behalf

Item 5(e) of Form F-5 in §206.51 is of bidder).
amended to read as:follows: Instructions I. Eight copies of this state-

ment, including all exhibits, and two addi-
§206.5 Form for :proxy statement; state- tional copies of this statement, including

ment where management does not so- only the exhibits described in Itm 11(a) of
lict proxies (Form F-5). this statement should be filed with the

Board.
2. No fee Is required to be paid to the

Board In connection with the filing of the
Item, 5 * * initial statement or amendments thereto.
Item5(e) of Form -5 is amended to General Instructions. A. The Item num-

bers and captions of the Items shall be in-read ms follows: eluded but the answers to the Items shall be

(e) If, to the knowledge -of the persons on so prepared as to Indicate clearly the cover-
whose behalf the solicitation is made, a age of the items without referring to the
change in control of the bank has occurred text of the Items. Answer :every Item. If an
since the beginning of its last fiscal year, Item is inapplicable or the answer is In the
state the name of the person(s) who ac- negative, so state.
quired such control, the amount and the B. :Information contained In exhibits to
source of the consideration -used by such the statement may be incorporated by xefer-
person or persons; the basis of the control. ence In answer or partial answer to any Item
the date and a description of . the or sub-Item of the statementAuless It would
transaction(s) which resulted in the change render such 'answer incomplete, unclear or
of control. and the percentage of voting se- confusing. Matter incorporated by reference
curities ol the bank now beneficially owned shall be clearly Identifled In the -reference
directly or indirectly by the person(s) who by page, parAgraph, caption or otherwise.
acquired control. and the Identity of the An express statement that the specified
person(s) from whom control was assumed. matter Is Incorporated by reference shall be
If the source of all, or any part of the con- 'made at the particular place In the state-
sideration used is a loan made in the ordi- mient where the information is required.

C. If the statement Is filed by a partner-
ship, limited partnership. syndicate or other
group, the Information called for by Items
2-7. inclusive, shall be given with respect to:
(1) Each partner of such partnership; (H)
each partner who Js denominated as a gen-
eral partner or who functions as a general
partner of such limited partnership. (if!)
each member of such syndicate or group;
and iv) each person controlling such part-
ner or member. H the statement is fied by a
corporation, or if a person referred to in (I).
(11), (ill) or 0v) of this Instruction is a corpo-
ration, the Information called for by the
above mentioned Items shall be given with
respect to: (a) Each executive officer and di-
rector of such corporation: (b) each person
controlling such corporation; and (c) each
executive officer and director of any corpo-
ration ultimately in control of such corpora-
tion. Executive officer shall mean the presi-
dent secretary, treasurer and any vice presi-
dent In charge of a principal business func-
tion (such as sales, adminilstxation or fi-
nance) and any other person who performs
similar policy making functions for the cor-
poration. A response to an Item in the state-
iment Is required with respect to the bidder
and to all other persons referred to in this
instruction unless such Item specifies to the
contrary.

D. Upon termination of the tender offer.
the bidder shall promptly file a final
amendment to Form F-13 disclosing all ma-
terial changes in the Items of that Form and
stating that the tender offer has terminat-
-ed, the date of such termination and the re-
sult- of such tender offer.
E. If the bidder, before filing this state-

ment, has filed a Form F-II with respect to
the acquisition of securities of the same
class referred to in Item l(a) of this state-
ment, the bidder shill amend such Form F-
11 and may do so by means of this state-
ment and amendments thereto, including
the final amendment required to be filed by
Instructioni): Provfded, That the bidder in-
dicates on the cove" sheet of this statement
that It is amending Its Form F-i1 by means
of this statement.

F. The final amendment required to be
flied by Instruction D shall be deemed to
satisfy the reporting requirements of see-
tion 13(d) of the Act-with respect to all se-
curities acquired by the bidder pursuant to
the tender offer as reported in such fina
amendment.

G. For purposes of this statement, the fol-
lowing definitions shall apply:.

(1) The term "bidder" means any person
on whose behalf a tender offer is made; and

(i) The term "subject bank" means any
bank whose securities are sought by a
bidder pursuant to a tender offer.

Item L Security and subject bank (a)
State the name of the subject bank and the
address of Its principal offices;

(b) State the exact title and the number
of shares outstanding of the cl of equity
securities being sought (which may be based
upon Information contained in the most re-
cently available filing with the Board by the
subject bank unless the bidder has reason to
believe such Information Is not current), the
exact amount of such securities being
sought and the consideration being offered
therefor; and

(c) Identify the principal market, if any.
In which such securities are traded and
state the high and low sales prices for such
securities In such principal market (or, in
the absence thereof, the range of high and
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low bid quotations) for each quarterly
period during the past two years.

Item 2. Identity and background. If the
person filing this statement or any person
enumerated In Instruction C of this state-
ment is a corporation, partnership, limited
partnership, syndicate or other group of
persons, state its name, the state or other
place of its organization, its principal busi-
ness, the address of its principal office and
the information required by (e) and f) of
this Item. If the person filing this statement
or any person enumerated in Instruction c is
a natural person, provide the information
specified in (a) through (g) of this Item
with respect to such person(s).

(a) Name;
(b) Residence or business address;
(c) Present principal occupation or em-

ployment and, the name, principal business
and address of any corporation or other or-
ganization in which such employment or oc-
cupation is conducted;

(d) Material occupations, positions, offices
or employments during the last five years,
giving the starting and ending dates of each
and the name, principal business and ad-
dress of any business 'corporation or other
organization in which such occupation, posi-
tion, office or employment was carried on.
Instruction. If a person has held various po-
sitions with the same organization, or if a
person holds comparable positions with
multiple related organizations, each and
every position need not be specifically dis-
closed.

Ce) Whether or-not, during the last five
years, such person has been convicted in a
criminal proceeding (excluding traffic viola-
tions or similar misdemeanors) and, if so,
give the dates, nature of conviction, name
and location of court, and penalty imposed
or other disposition of the case. Instruction.
While a negative answer to this sub-item is
required in this schedule, it need not be fur-
nished to security holders.

(f) Whether or not, during the last five
years, such person was a party to a civil pro-
ceeding of a Judicial or administrative body
of competent jurisdiction and as a result of
such proceeding was or is subject to a judg-
ment, decree or final order enjoining future
violations of, or prohibiting activities sub-c
Ject to, Federal or State securities or bank-
ing laws or finding any violation of such
laws; and, if so, identify and describe such
proceeding and summarize the terms of
such judgment, decree or final order. In-
struction. While a negative answer to this
sub-item is required in this schedule, it need
not be furnished to security holders.

(g) Citizenship(s).
Item 3. Past contacts, transactions or ne-

gotiations with the subject bank. (a) Briefly
state the nature and approximate amount
(in dollars) of any transaction, other than
those described in Item 3(b) of this Form
and those in the ordinary course of the
bank's business, which has occurred since
the commencement of the subject bank's
third full fiscal year preceding the date of
this schedule, between the person filing this
schedule (including those persons enumer-
ated in Instruction C of this schedule) and:

(1) The subject bank or any of its affili- •

ates which are corporations: Provided, how-
ever, That no disclosure need be made with
respect to any transaction if the aggregate
amount involved in such transaction was
less than 1 percent of the subject bank's
consolidated income (which may be based
upon information contained in the most re-
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cently available filing with the Board by the
subject bank, unless the bidder has reason
to believe otherwise) (I) for the fiscal year
in which such transaction occurred or, 0i)'
for the, portion of the current fiscal year
which has occurred, if the transaction oc-
curred in such year; and

(2) The executive officers, directors or af-
filiates of the subject bank which are not
corporations if the aggregate amount in-
volved in such transaction or in a series of

,similar transactions, including all periodic
installments in the case of any lease or
other agreement providing for periodic pay-
ments or installments, exceeds $40,000.
(b) Describe any contacts, negotiations or

• transactions other than those in the ordi-
nary course of the bank's business which
have occurred since the commencement of
the subject bank's third full fiscal year pre-
ceding the date of this schedule between
the bidder or its subsidiaries (including
those persons enumerated in Instruction C
of this schedule) and the subject bank or its
affiliates or any shareholder awning more
than 10 percent of the outstanding shares
of the subject bank concerning, a merger,
consolidation or acquisition; a tender offer
or other acquisition of securities; an election
of directors; or a sale or other transfer of a
material amount of assets.

Item 4. Source and amount of funds or
other consideration. Ca) State the source
and the total amount of funds or other con- ,
sideration for the purchase of the maximum

-number of securities for which the tender
offer is being made.

Cb) If all or any part of such funds or
other consideration are or are expected to
be, directly or indirectly, borrowed for the
purpose of the tender offer.

(1) Provide a summary of each loan agree-
ment or arrangement containing the identi-
ty of the parties, the term, the collateral,
the stated and effective interest rates, and
other material terms or conditions relative
to such loan agreement; and

(2) Briefly describe any plans or arrange-
ments to finance or repay such borrowings,
or if no such plans or arrangements have
been made, make a statement to that effect.
(c) If the source of all or any part of the

funds to be used in the tender offer is a loan
made in the ordinary course of business by a
bank as defined by section 3(a)(6) of the
Act, the name of such bank shall not be
made available to the public if the person
filing the statement so requests in writing
and files such reqtlest, naming such bank,
with the Secretary of the Board.

Cd) If the source of all or any part of the
funds to be used in the tender offer is a loan
made by a bank as defined by section 3(a)(6)
of the Act, indicate whether there exists
any agreement, arrangement, or under-
standing pursuant to which the subject
bank maintains or would maintain a corre-
spondent deposit account at such lending
bank.

- Item' 5. Purpose of the tender offer and
plans or proposals of the bidder. State the
purpose or purposes of the tender offer for
the subject bank's securities. Describe any
plans or proposals which relate to or would
result in:

Ca) An extraordinary corporate transac-
tion, such as a merger, reorganization or liq-
uidation, involving the subject bank or any
of its subsidiaries;

Cb) A sale or transfer or a material
amount of assets of the subject bank or any
of its subsidiaries;

(c) Any change in the present board of di.
rectors or management of the subject bank
including, but not limited to, any plans or
proposals to change the number or the term
of directors or to fill any existing vacancies
on the board;

(d) Any material change in the present
capitalization or dividend policy of the sub-
ject bank;

(e) Any other material change In the sub-
Ject bank's corporate structure or business:

f) Causing a class of securities of the sub.
Ject bafik to be delisted from a national Se-
curities exchange or to cease to be author.
ized to be quoted-in an inter-dealer quota-
tion system of a registered national securi-
ties association; or

(g) A class of equity securities of the sub-
Ject bank becoming eligible for termination
of registration pursuant to section 12(g)(4)
of the Act.

Item 6. Interest in securities of the subject
bank, Ca) State the aggregate number and
percentage of the class represented by such
shares (which may be based on the number
of shares outstanding as contained in the
most recently available filing with the
Board by the subject bank unless the bidder
has reason to believe such information is
not current), beneficially owned (identifying
those shares for which there is a right to ac-
quire) by each person named in Item 2 of
this schedule and by each associate and mna-
jority-owned subsidiary of such person
giving the name and address of any such as-
sociate or subsidiary.

(b) Describe any transaction in the class
of securities reported on that was effected
during the past 60 days by the persons
named in response to paragraph Ca) of this
Item or by any executive officer, director or
subsidiary of such person.

Instructions. 1. The description of a trans-
action required by Item 6(b) shall include,
but not necessarily be limited to: (1) The
identity of the person covered by Item 0(b)
who effected the transaction; (2) the date of
the transaction; (3) the amount of securities
involved; (4) the price per share; and (6)
where and how the transaction was effect-
ed.

2. If the information required by Item
6(b) of this schedule is available to the
bidder at the time this statement Is Initially
filed with the Board such information
should be included in such initial filing.
However, if such Information Is not availa-
ble to the bidder at the time of such Initial
filing, -it should be filed with the Board
promptly but in no event later than two
business days after the date of such filing,
and if material, should be disclosed to secu-
rity holders of the subject bank in a manner
similar to that in which the tender offer
was first published, sent or given to such se-
curity holders. The procedure specified by
this instruction is provided for the purpose
of maintaining the confidentiality of the
tender offer in order to avoid possible
misuse of inside information,

Item 7. Contracts, arrangements, under.
standings or relationships with respect to
the subject bank's securities. Describe any
contract, arrangement, understanding or re-
lationship (whather or not legally enforce.
able) between the bidder (including those
persons enumerated in Instruction C to this
schedule) and any person with respect to
any securities of the subject bank (includ-
ing, but not limited to, any contract, ar-
rangement, understanding or relationship
concerning the transfer or the voting of any
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f such securities, joint ventures, loan or
ption arrangements, puts or calls, guaran-

tees of loans, guarantees against loss. or the
giving or withholding of proxies), naming
the persons with whom such contracts, ar-
rangements, understandings -'or relation-
ships have been entered into and giving the
material provisions thereof. Include such In-
formation for any of such securities that are
pledged or otherwise subject to a contingen-
cy, the occurrence of which would give an-
other person the power to direct the voting
or disposition of such securities, except that
disclosure of standard default and similar
provisions contained in loan agreements
need not be included. ,

Item 8. Persons retained, employed or to
be compensated. Identify all persons and
classes of persons employed, retained or to
be compensated by the bidder, or by any
person.on the bidder's behalf, to make so-
licitations or recommendations in connec-
tion with the tender offer and describe
briefly the terms of such employment, re-
tainer or arrangement for compensation." Item 9.. Financial statements of certain
bidder Where the bidder is other than a
natural person and the bidder's financial
condition is material to a decision by a secu-
rity holder of the subject company whether
to sell, tender or hold securities being
sought in the tender offer, furnish current,
adequate financial information concerning
the bidder Provided, That if the bidder is
controlled by another entity which is not a
natural person and has been formed for the
purpose of making the tender offer, furnish
current, adequate financial information con-
cerning such parent. -

Instructions. 1. The facts and circum-
stances concerning the tender offer, particu-
larly the terms of the tender offer, may in-
fluence a determination as to whether dis-
closure of financial information is mat
However, once the materiality requirement
is applicable, the adequacy of the financial
information will depend primarily on the
nature of the bidder.

In order to provide guidance in making
this determination, the following types of fi-
nancial information will be deemed ade-
quate for purposes of this item for the type
of bidder specified: (a) Financial statements
prepared in compliance with Form 10 of the
Securities and Exchange Commission (17
CFR 249.210) for a domestic bidder which is
otherwise eligible to use such form; and (b)
financial statements prepared in compliance
with Form 20 of the Securities and Ex-
change Conmission (17 CFR 249.220) for a
foreign bidder which is otherwise eligible to
use such form.

2. The financial statements required by
this item need not be audited if such audit-
ed financial statements are not available or
obtainable without unreasonable cost or ex-
pense and a statement is made to that effect
disclosing the reasons therefor.I Item 10. Additional information. If mate-
rial to a decision by a security holder
whether to sell, tender or hold securities
being sought in the tender offer, furnish in-
formation as to the following.

(a) Any present or proposed material con-
tracts, arrangements, understandings or re-
lationships between the bidder or any of its
executive officers, directors, controlling per-
sons or subsidiaries and the subject bank or
any of its executive officers, directors, con-
trolling persons or subsidiaries (other than
any contract, arrangement or understanding -

required to be disclosed pursuant to Items 3
or 7 of this schedule);

(b) To the extent known by the bidder
after reasonable investigation, the applica-
ble regulatory requirements which must be
compiled with or approvals which must be
obtained in connection with the tender
offer;

(c) The applicability of antitrust laws.
(d) The applicability of the margin re-

quirements of section 7 of the Act and the
regulations promulgated thereunder;.

(e) Any material pending legal proceed-
ings relating to the tender offer including
the name and location of the court or
agency in which the proceedings are pend-
ing, the date Instituted, the principal parties
thereto and a brief summary of the proceed-
ings; and

Instruction. In connection with thbs sub-
Item. a copy of any document relating to a
major development (such as pleadings, an
answer, complaint, temporary restraining
order, injunction, opinion, Judgment or
order) In a material pending legal proceed-
ing should be promptly furnished to the
Board on a supplemental basis.

W (f) Such additional material information.
if any, as may be necessary to make the re-
quired statements, in light of the circum-
stances under which they are made, not ma-
terially misleading.

Item 11. Arlterial to be filed as exhibit.
Furnish a copy of: (a) Tender offer material
which is published, sent or given to security
holders by or on behalf of the bidder in con-
nection with the tender offer;,

(b) Any loan agreement referred to in
Item 4 of this schedule. Instruction. The
Identity of any bank. other than the subject
bank, which is a party to a loan agreement
need not be disclosed if the person filing the
statement has requested that the Identity of
such bank not be made available to the
public pursuant to Item 4 of this schedule;

(c) Any document setting forth the terms
of any contracts, arrangements, understand-
ings or relationships referred to in Item 7 or
10(a) of this schedule;

(d) Any written opinion prepared by legal
counsel at the bldder's request and commu-
nicated to the bidder pertaining to the tax
consequences of the tender offer;

(e) In an exchange offer where securities
of the bidder have been or are to be regis-
tered under the Securities Act of 1933, the'
prospectus containing the information re-
quired to be included therein by Rule 434b
of the Securities and Exchange Commission
(17 CFR 230.434b);

(f) If any oral solicitation of security hold-
ers Is to be made by or on behalf of the
bidder," any written Instruction, form or
other material which is furnished to the
persons making the actual oral solicitation
for their use. directly or indirectly, in con-
nection with the tender offer.

Signature. After due Inquiry and to the
best of my knowledge and belief, I certify
that the informadon set forth In this state-
ment is true. complete and correct.
Signature
Name and Title
Date

The original statement shall be signed by
each person on whose behalf the statement
is filed or his authorized representative. If
the statement Is signed on behalf of a
person by his authorized representative
(other than an executive officer or general
partner of the bidder), evidence of the rep-

resentative's authority to sign on behalf of
such person shall be filed with the state-
ment. The name and any title of each
person who signs the statement shall be
typed or printed beneath his signature.
CFR Doe. 78-35923 Filed 12-27-78; 8:45 am]

[6714-01-M]
CHAPTER'III-FEDERAL DEPOSIT

INSURANCE CORPORATION

PART 335-SECURITIES OF INSURED
STATE NONMEMBER BANKS

Proxy Statements, Tender Offers and
Other Matters

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Final rule.

SUMMARY: The new rule amends the
Federal Deposit Insurance Corpora-
tion's ("FDIC") securities disclosure
regulations Issued under the Securities
Exchange Act in order to bring them
into substantial similarity with those
of the Securities and Exchange Com-
mission ("SEC") to correct existing
errors and to effect minor revisions of
a technical nature. Section 12(i) of the
Securities Exchange Act of 1934 (15
U.S.C. 781(i)) ("Act") requires that the
FDIC Issue substantilly similar regu-
latlons to those of the SEC or publish
its reasons for not doing so. This
amendment is intended to comply
with Section 12(1), to update the regu-
lation and to make the regulation
more understandable. Major revisions
relate to proxy statements, tender
offers and acquisitions of bank securi-
ties.

DATES: Effective date: January 28,
1979.

FOR FURTHER INFORMATION
CONTACT.

Gerald J. Gervino, Attorney, or
Louis E. Wright, Financial Analyst,
Federal Deposit Insurance Corpora-
tion, 550 17th Street, N.W., Wash-
Ington, D.C. 20429 (202) 389-4422 or
389-4651.

SUPPLEMENTARY INFORMATION:
On March 13, 1978, there was pub-
lished in the F=DzaL RPxs, = (43
FR 10401) a notice of proposed rule-
making which would amend the
FDIC's securities disclosure regula-
tions in order to make them more sime-
ilar to SEC regulations and for other
purposes. Interested persons were
given the opportunity to submit, not
later than April 12, 1978, data, views
or arguments regarding the proposed
amendments. All comments, including
those contained in SEC File No. S7-
714 relating to the "beneficial owner-
ship" definition, were giveh due con-
sideration.
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In view of the SEC's withdrawal of
its proposal to amend its Rule 14a-
3(d), 43 FR 7651 (1978), with.respect
to a duty of inquiry by issuers, the
FDIC Is withdrawing its conforming
proposed amendment (12 CFR
335.5(c)(3)). -

Since the original notice, the SEC
has amended its Rule 13d-3 and by'
reference its Rule 14d-1 in a technical
fashion (43 FR 18484; 43 FR 29767).
These amendments were based upon
comments received in the above SEC
File and previous comments.- The
FDIC has invited comments upon its
"beneficial ownership" definition and
examined the SEC comment file. It
has received no. adverse comments on
this definition, has found no reason
not to adopt the SEC changes, and,
finds that they do not impose a
burden upon persons subject to them.
Therefore, the, changes are being
adopted in response to the SEC
changes without an invitation for fur-
ther comment.

The only suggested revisions con-
cerned the proposed disclosure of pre-
liminary proxy statements (12 CFR
335.5(f)(5)) and the shareholder pro-
posal rule (12 CFR 335.5(h)).

A commentator suggested that pre-
liminary material might contain inac-
'curate information that 'vouldmislead
investors. The FDIC notes that the
public could only obtain the prelimi-
nary proxy statement upon request
after definitive material -has been
filed. The FDIC feels that the public
Is unlikely to be mislead. Thugi the
FDIC is adopting the proposal as pub-
lished for comment.

A commentator also suggested that
the shareholder -proposal rule should
provide an additional rule where bene-
ficial and record holders of the -same
securities submit conflicting proposals.
The FDIC feels this is an unlikely pos-
sibility which can be better resolved
by administrative interpretation.
Therefore, the FDIC is adopting the
shareholder rule, as proposed. Accord-
ingly, 12 CFR Part 335 is amended as
set forth below.

By order of the Board of Directors,
December 20, 1978.

FEDERAL DEPosIT INSUiAXCcE
CORPORATION,

ALA R. MIrLER,
Executive Secretary.

1. Section 335.2(e) is amended as fol-
lows:

§ 335.2 Definitions.

*. * * * *

(e) The terms "beneficial owner-
ship", "beneficially owned",, and the
like, when used with respect to the re-
porting of ownership of the, bank's
equity securities- in any statement or
report required by this Part, shall.in-
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clude, in :addition to dir
rect beneficial ownershi
porting person, ownershi
curities' (1) by the sp
where legally separated
children of such reportin
(2) by any other relative
ing person who has the s
such person.

2.. Section 335.4 is amen
ing paragraphs (a)(2),
and (m)(1) as set forth be

§ 335.4 Registration staten
ports.,

(a) * *
(2) 'Registration of sect

cessor bank Where in co
a succession by merger,
exchange of securities or
assets, equity securities o
previously registered pun
tion 12 of the Act, are
holders of any class of
ties of another issuer w
tered pursuant to section
Act, the class of securit
shall -be deemed -to be re
suant to section 12(g)-oft
upon consummation of t
such class is exempt fron
tration or all securities
are held of record by less
sons.

(3) Where in connectio
cession by merger, cons
change of securities or a
assets, equity securities
which are not registered
section 12 of the Act, .are
holders of any class of
ties of -another issuer
quiredto file a registrati
pursuant to section 12(g
but has not yet done so,
file-such" statement shall

-have been assumed by th
class of securities is so iss
bank shall file a regist
ment pursuant to section
Act with respect to such
the period of time the
issuer would have been re
such a statement, or wit

- tended period of. time as
tion may authorize upo
pursuant to § 335.4(r),
consummation of the suc
-class is exempt from suci
-or all securities of the cla
record by less than 300 pe

(h)* *

(5)(i) For the-purp'oses
or § 335.5(l) -a beneficial o
curity includes any person
ly or indirectly; through
-arrangement, understand
ship, or otherwise has or

ect and indi- (A) Voting power which includes, the
p by the re- power to vote, or to direct the voting
p of such se- of, such security; and/or
ouse (except (B) Investment power which In-
) and minor cludes the power to dispose, or to
g person, and direct the disposition, of such security,
of the report- (ii) Any person who, direbtly or Indi-
ame home as reetly, creates or uses a trust, proxy,

power of attorney, pooling arrange-
ment or any other contract, arrange-

* * ment, or device with the purpose or
nded by revis- effect of divesting such person of
(a)(3), (h)(5) beneficial ownership of a security or
low: preventing the vesting of such benefi-

cial ownership as part of a plan or'
ients and re- scheme to evade the requirements of

section 13(d) or section 14(d) of the
Act shall be deemed for purposes of

rites of'suc . , such sections to be the beneficial
h owner of such security.

cnsoliation , th iiAll securities of the same class
consolidation, beneficially owned by a person, re-
f a bank, hot Vardless of the form which such bene-
fUant to sec- ficial ownership takes, shall be aggre-
sut to e- gated, in calculating the number of

Issued to the shares beneficially owned by guch
equity securi-pesnich is regis- person.

12(g of tegis (lv) Notwithstanding the provisions
i2(g) of the of other paragraphs of thisJeg istered t-§ 335.4(h)(5):~gistered pur- (A)(1) A person shall be deemed to

he Act unless be the beneficial owner of a security,
be succession subject to the provisions of paragraph
of such regs (ii) of this § 335.4(h)(5), If that person
of such class has the right to acquire beneficial
than 300 per- ownership of such security, as defined

in paragraph (I) at any time withinn with a sue- sixty days including- but not limited to
cuidaton eo- any right to acquire: (1) Through the

acquisition of exercise of any option, warrant or
of a bank, right; (2) through the conversion of a

issued to the security; (3) pursuant to the power to
revoke a trust, discretionary account,equity securi- or similar arrangement.

which is re- "(4) pursuant to the automatic termi-
on statement nation of a trust, discretionary ac-

theofuthe-totcount or similar arrangement; PrO-the duty .to vided, however, any person who ac-be deemed to
e bank whose quires a security or power specified In
eal and such paragraphs (1), (2) or (3), above withration state- the purpose or effect of changing or
12(g) of the influencing the control of the Issuer,

class within or in connection with or as a partici-
predecessor pant in any transaction having such

quired to file purpose or effect Immediately uponqiue -to such acquisition shall be deemed to be
hi. such ex- the beneficial 'owner of the securities
the Corpora- which may be acquired through the
n application exercise or conversion of such security
ccession such or power. Any securities not outstand-
h registration ing which are subject to such options,

s restration warrants, rights or conversion privi-
s are held of leges shall be deemed to be outstan-
rsons. ing for the purpose of computing the

* * percentage of outstanding securities of
the class owned by such person, but
shall not be deemed to be outstanding

of § 335.4(h) for the purposes of computing the per-
wner of a se- centage of the class by any other
1'who, direct- person.
any contract, (2) Paragraph (1) remains applicable
ing, relation- for the purpose of determining the ob-
;hares: ligation to file 'with respect to the un-
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derlying security even though the
option, warrant, right or convertible
security is of a class of equity security
and may therefore give rise to a sepa-
rate obigation to file.

(B) A member of a national securi-
ties exchange shall not be~deemed to
be a beneficial owner of securities held
directly or indirectly by it on behalf of
another person solely because such
member is the record holder of such
securities and, pursuant to the rules of
such exchange, may direct the vote of
such securities, without instruction, on
other than contested matters or mat-
ters that may affect substantially the
rights or privileges of the holders of
the securities to be voted, but is other-
wise precluded by the rules of such ex-
change from voting without instruc-
tion.
. (C) A person who in the ordinary
course of business is a pledgee of secu-
rities under a written pledge agree-
ment shall not be deemed to be the
beneficial owner of such pledged secu-
rities until the pledgee has taken all
formal steps necessary which are re-
quired to declare a default and deter-
mines that the power to vote or to
direct the vote or to dispose or to
direct the disposition of such pledged
securities will be exercised, Provided
That:

(1) The pledgee agreement is bona
fide and was not entered into with the
purpose nor with the effect of chang-
ing or influencing the control of the
issuer, nor in connection with any
transaction having such purpose or
effect, including any transaction sub-
ject to section 335.5(h)(5)(ii);

(2) The pledgee is a person specified
in SEC Rule 13d-l(b)C1)(ii) (17 CER
240.13d-l(b)(1)(ii)), including persons
meeting the conditions set forth in
paragraph (G) thereof; and

(3) The pledgee agreement, prior to
default, does not grant to the pledgee:

(i) The power to vote or to difect the
vote of teh pledged securities; or

(il) The power to dispose or direct
the disposition of the pledged securi-
ties, other than the grant of such
power(s) pursuant to a pledge agree-
ment under which credit is extended
subject to Regulation T (12 CPR 220.1
to 220.8) and in which the pledgee is a
broker or dealer registered under sec-
tion 15 of the Act.

(v) Any person may expressly de-
clare in any statement filed that the
filing of such statement shall not be
construed as an admission that such
person is, for the purposes of sections
13(d) or 14(d), the beneficial owner of
any securities covered by the state-
ment.

(m) Incorporation by reference (1)
Information contained in any part of a
registration statement or report, other

than exhibits, may be inc
reference in answer or p
to any Item of the same
report. Information con
exhibit may be so incorp
-extent permitted in par,
this section.

orporated by
artal answer
itatement or
tained in an
orated to the
agraph (q) of

0 0

3. In § 335.5, paragraph (c)(1), Note 6
is amended by deleting the term "Item
1 (c)(1)" and inserting in Its place the
term "Item 1 (e)".

4. In § 335.5, paragraph (c)(1), Note 9
is amended by deleting the term
"§ 335.4(c)" from Its first sentence and

-inserting in its place the term
"§_335.4(e)".

5. Section 335.5 Is amended by. revis-
ing paragraphs (c)(3) and (f)(5), as fol-
lows:

§ 335.5 Proxy statements and other solicl-
tations under section 14 or the Act.

(c) S " S

(3) If the bank knows that securities
of any class entitled to vote at a meet-
ing with respect to which the bank in-
tends to solicit proxies, consents or au-
thorizations are held of record by a
broker, dealer, bank or voting trustee,
or their nominees, the bank shall in.
quire.of such record holder at least 10
days prior to the record date for the
meeting of security holders (or at such
later time as the rules of a national se-
curities exchange on which the class
of securities in question is listed may
permit for good cause shown), wheth-
er other persons are the beneficial
owners of such securities and, if so,
,the number of copies of the proxy and
other soliciting material and, in the
case of an annual meeting at which di-
rectors are to be elected, the number
of copies of the annual report to secu-
rity holders, necessary to supply such
material to. such beneficial owners.
The bank shall supply such record
holder in a timely manner with addi-
tional copies in such quantities, assem-
bled in such forni and at such a place,
as the record holder may reasonably
request in order to address and send
one copy of each to each beneficial
owner of securities so held and shall,
upon the request of such record
holder, pay its reasonable expenses for
completing the mailing of such materi-
al to security holders to whom the ma-
terial is sent.

Instructfon. 1. If the bank's list of secu-
rity holders indicates that some of its secu-
rities are registered In the name of a clear-
ing agency registered pursuant to section
17A of the Act, a bank shall make appropri-
ate inquiry of the agency and thereafter of
the participants In such agency who may
hold on behalf of a beneficial owner, and
shall comply with the above paragraph with
respect to any such participant.

2. The requirement for sending an annual
report to security holdem of record having
the same address will be satisfied by sending
at least one report to a holder of record at
that address provided that those holders of
record to whbm a report is not sent agree
thereto In writing. This procedure is not
available where other banks, broker-dealers,
and other persons hold securities in nomi--
nee accounts or "street names" on behalf of
beneficial owners, and such persons are not
relieved of any obligation to obtain or send
such annual report to the beneficial owners-

3. The attention of banks is called to the
fact that broker-dealers have an obligation
pursuant to § 240.14b-I of the rules and reg-
ulations of the Securities and Exchange
Commission and applicable self-regulatory
.requirements to obtain and forward annual
reports and proxy soliciting materials in a
timely manner to beniflcial bwners for
whom such broker-dealers hold securities.

(f). .
(5) All copies of material filed pursu-

ant to paragraphs (f)(1) and (2) of this
section shall be clearly marked "Pre-
liminary Copies" and shall be for the
Information of the Corporation only
and shall not be considered available
for public Inspection before definitive
material has been filed with the Cor-
poration, except that such material
may be disclosed to any department or
agency of the U.S. Government and to
the Congress. The Corporation may
make such inquiries or investigation
with respect to the material as may be
necessary for an adequate review
thereof. All material filed pursuant to
paragraphs WD (1), (2), or (3) of this
section shall be accompanied by a
statement of the date upon which de-
finitive copies thereof are intended to
be, or have been, sent or given to secu-
rity holders. All material filed pursu
ant to paragraph (f)(4) of this section
shall be accompanied by a statement
of the date upon which copies thereof
have been or are intended to be re-
leased to the individuals who will
make the actual solicitation.

6. In § 335.5, paragraph(h) is amend-
ed by deleting the word "earnings" in
the second sentence.

7. In § 335.5, paragraph (k) is amend-
ed as follows:

(k) Proposals of security holders. (1)
If any security holder of'the bank no-
tifies the management of the bank of
his intention to present a proposal for
action at a forthcoming meeting of the
bank's security holders, the manage-
ment shall set forth the proposal in its
proxy statement or information state-
ment. If management issues a proxy
statement, It shall Identify the propos-
al In Its form of proxy and provide
means by which security holders can
make the specification required by
§ 335.5(d)(2). If management issues an
Information statement pursuant to
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paragraph (a) of this section, it -shall
identify the proposal and indicate the
disposition proposed to be made of the
proposal- -by the management at the
meeting. Management, however, need
not include a proposal in its informa-
tion statement if such proposal is sub-
mitted les than 60 days in advance of
a day corresponding to the date of
mailing a proxy statement or informa-
tion statement in connection with the
last annual meeting of security hold-
ers. Notwithstanding the foregoing,
the management shall not be required
to include the proposal in its proxy
statement or form of proxy unless the
security holder (hereinafter, the "pro-.
ponent") has complied witb. the re-
quirements of this paragraph and
paragraphs (k)(2) and (3) 6f this sec-
tion:
-(I) Eligibility. At the time he sub-

mits the proposal, the proponent'shall
be a record or beneficial owner of a se-
curity entitled to be voted at the meet-
ing on his proposal, and he shall con-
tinue to own such'-security through
the date on which the meeting is held.
If the management requests documen-
tay support for a proponent's claim
that he is a beneficial owner of a
voting security of the bank, the propo-
nent shall furnish appropriate docu-
mentation within 10 business days
after receiving the request. In the
event the management includes the
proponent's proposal in its proxy solic-
iting materials for the meeting and
the-proponent fails to comply with the
requirement that he continuously be a
voting security holder through the
meeting date, the management,* shall
not be required to include any propos-
als submitted by the proponent in its
proxy soliciting materials for any
meeting held in the following two cal-
endar years.

(ii) Notice. The proponent -shall
notify the 'management in writing of
his intention to appear personally at
the meeting -to present his proposal
for action. The proponent shall fur-
nish the requisite notice at the time
he submits the proposal, except that if
he was unaware of the notice require-
ment at that time he shall comply
with it within 10. business days after
being informed of it by the manage-
ment. If the proponent, after furnish-'
Ing in good faith the notice required
by this provision, subsequently deter-
mines that he will be unable to appear
personally at themeeting, he shall ar-
range to have another security holder
of. the bank present his proposal on
his behalf at the meeting. In the event

'the proponent or his proxy fails, with-
out good cause, to'present the propos-
al for action at the meeting, the man-
agement shall not be required to in-
clude any proposals submitted by the
proponent in Its proxy soliciting mate-

RUMS AND RIGULARCIS

rials for -any meeting, held in the fol-
-lowing twb calendar years.

(iii) Timeliness. The proponent shall
*submit his proposal sufficiently far in
advance of the meeting so that it is re-
ceived by the management within the
following time period: ,

(A) Annual. meetings. A proposal to
be presented at an annual meeting
shall be received by the management
at the bank's principal executive of-
fices not less than 90 days in advance

,-of a'date corresponding to the date of
the management's proxy statement re-
leased to security holders n connec-
tion with the previous year's annual
meeting of security holders, except
that -if no annual meeting was held in
the previous year or the date of the
annual meeting has been changed by
more than 30 calendar days from the
date of the previous year's annual
meeting a proposal shall be received
by the management a reasonable time
before the solicitation is made.

(B) Other meetings. A proposal to be.
presented at any meeting other than
an annual meeting shall be received a
,reasonable time before the solicitatidn
is made.

Noms.-In order to curtail controversy as
to the date on which a proposal was re-
ceived by the management, it Is suggested
that proponents submit their proposals by
Ceitified.Mail-Return Receipt Requested.

(iv) Number and length of proposals.
The proponent may submit a maxi-
mum of two proposals of not more
than 300 words each for inclusion in
the management's proxy materials for
a meeting of security holders. If the
proponent fails to comply-with either
of these requirements, or if he fails to
comply with the 200-word limit on
supporting statements mentioned in
paragraph (k)(2) of this section, he
shall be provided the opportunity by
the management to reduce, within 10
business days, the items submitted by
him to the limits required by this
paragraph (k).-

(2) If the management opposes any
proposal received from a proponent, it
shall also, at'the request of the propo-
nent, include in its proxy statement a
staement of the proponent of not
more than 200 -words in support of the
proposal, which statement shall not
include the -ame and address of the
proponent. The statement and request
of the proponent shall be furnished to
the management at the time that the
proposal is furnished, and neither the
management nor the bank shall be re-
sponsible for such statement. The
proxy btatement shall - also include
either the name and address of the
proponent or a statement that such in-
formation will be furnished by the
bank or by the Corporation to any
person, orally orin writing-as equest-
ed, promptly upon the receipt of any
,oral or written request therefor. If the

name and address of the proponent
are omitted from the proxy statement,
they shall be furnished to the Corpo-
ration at the time of filing the man-
agement's preliminary proxy material
pursuant to paragraph (f) of this sec-
tion.

(3) The management may omit a
proposal and any statement in support
thereof from its proxy statement and
form of proxy under any of the follow-
ing circumstances:

(1) If the proposal is, under applica-
ble law, not a proper subject for action
by security holders;

No-.-A proposal that may be improper
under applicable law when framed as a man-
date or directive may be proper when
framed as a recommendation or request.
- (i) If the proposal would, if Imple-
mented, require the bank to violate
any State law or Federal law of the
United States, or any law of any for-
eign jurisdiction, to which the bank Is
subject.

(ill) If the proposal or the support-
ing statement is contrary to any of the
Corporation's proxy rules and regula-
tions, including paragraph (h) of this
section ivhich prohibits false or mis-
leading statements in proxy soliciting
materials;

(iv) If the proposal relates to the en-
forcement of a personal claim or the
redress of a personal grievance against
the bank, its management, or any
other person;

(v) If the proposal deals with a
matter that Is not significantly related
to the bank's business;

(vi) If the proposal deals with a
matter that is beyond the bank's
power to effectuate;

(vii) If the proposal deals with a
matter relating to the conduct of the
ordinary business operations of the
bank;

(viii) If the proposal relates to an
election to office;

(ix) If the proposal Is counter to a
proposal to be submitted by the man-
agement at the meeting:

(x) If the proposal has been ren-
dered moot;

(xi) If the proposal Is substantially
duplicative of a proposal previously
submited to the management by an-
other proponent, which proposal will
be included in the management's
proxy materials for the meeting;

(xii) If substantially the same pro-
posal has previously been submitted to
security holders in the management's
proxy statement and form of proxy re-
lating to any annual or special meet-
ing of security holders held within the
preceding 5 calendar years, It may be
omitted from the management's proxy
materials relating to any meeting of
security holders held within 3 calen-
dar years after the latest such previ-
ous submission:
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Provided, That-(A) If tie proposal
was submitted at only one meeting
during such preceding period, it re-
ceived less than 3 percent of the total
number of votes cast in regard there-
to; or

(B) If the proposal was submitted at
only two meetings during such preced-
ing period, it received at the time of its
second submission less than 6 percent
of the total number of votes ca~t in
regard thereto; or

(C) If the proposal was submitted at
three or more meetings during such
preceding period, it received at the
time of its latest submission less than
10 percent of the total number of
votes cast in regard thereto; and

(xiii) If the proposal relates to spe-
cific amounts of cash or stock divi-
dends.

(4) Whenever the management as-
serts, for any reason, that a proposal
and any statement in support thereof
received -rom a proponent may prop-
erly be omitted from its proxy state-
ment and form of proxy, it shall file
with the Corporation, not later than
50 days prior to the date the preliml-
nary copies of the proxy statement
and form of proxy are filed pursuant
to paragraph (f) of this section, or
such shorter period prior to such date
as the Corporation or its staff may
permit, three copies of the following
items: Wi the proposal; (ii) any state-
ment in support thereof as received
from the proponent; (iii) a statement
of the reasons why the management
deems such omission to be proper In
the particular case; and (iv) where
such reasons are based on matters of
law, a supporting opinion of counsel.
The mianagement shall at the same
time, if it has not already done so,
notify the proponent of its intention
to omit the proposal from its proxy
statement and form of proxy and shall
forward to him a copy of the state-
ment of reasons why the management
deems the omission of the proposal to
be proper and a copy of the support-
ing opinion of counsel.

8. In § 335.5, paragraph (l) is amend-
ed as follows:

(1) Tender offers. 1. No -pers6n, di-
rectly or indirectly, by use of the mails
or any means or instrumentality of in-
terstate commerce or of any facility of
a national securities exchange or oth-
erwise, shall make a tender offer for,
or a request or invitation for tenders
of, any class of- any equity security of
a bank which is registered pursuant to
section 12 of the Act, if, after consum-
mation thereof, such person would, di-
rectly or indirectly, be the beneficial
owner of more than 5 percent of such
class, unless, at the time copies of the
offer or request or invitation are first
published or sent or given to security

holders, such person has filed with the
Corporation a statement containing
the information and exhibits required
by Form F-13.

a material effect on the financial
statements.

NorZ.--See J 335.4(h)(5) for the applicable 12. In § 335.7, paragraph (dX3)(iv) is
definition of "beneficial ownership", amended by:. (1) deleting the word

"certification!" and substituting the
,* S word "examination", and (2) by delet-.

(3) * ing the word "certificate" In four
(iv) The information required by places and substituting the word "ex-

Items 1(c); 2(b), 2(e), 2(f), and 2(g); 3; amination!in those four places.
4; 5; 6; 7; 8; 9; and 10 of Form F-13 13. In § 335.7, paragraph (eXl4Xvi) is

__ amended by deleting the term
Q 335.54) or a fair and adequate sum- meand ineting the term
marythereof. "(e)(12)ll)" and inserting the term"(e)l(U)."

Instruction L Negative responses to any 14. In § 335.7, paragraph (e) is
such Item. or Subitem of Form F-13 need amended as follows:
not be included in the Information pub- (e)0 *
lished or sent or given to security holders.

2. If the information required by Item 9 Is (15)
summarized, appropriate instrctions v) Income tax expense. (A) Disclo-
should be included stating how more com- sure shall be made in the income
plete financial information can be obtained, statement or a note thereto, of the

(4) Any additional material soliciting components of income tax expense, in-or requesting such tender offer su se- luding(I) Taxes currently payable;quent to the initial solicitation or re- C2) the net tax effects, as applicable,quest shall contaln the names of the of M0 timing differences (indicate sepa-esoshl m tain uche olinam or rhe rately the amount of the estimated
persons making such solicitation or re- tax effect of each of the various types
quest and the information required by of timing differences, such as depreci-
Items 1(c); 2(b), 2(e), 2(f. and 2(g); 3; ation, warranty costs, etc., where the4; 5; 6; 7; 8; 9; and 10 of Form F-13 amount of such tax effect exceeds five
(§ 335.54), or a fair and adequate sum- percent of the amount computed by

Sthereof. Provided, however, That multiplying the income before tax bysuch material may omit any of such the applicable statutory Federal
information previously furnished to income tax rate and the aggregate
the persons solicited or requested for amount of timing differences Js less
tender offers. Copies of such addition- than five percent of such computed
al material soliciting or requesting amount, disclosure of each of the sepa-
such tender offers shall be filed with rate types of timing differences may
the Corporation not later than the be omitted) and (i) operating losses;
time copies of such material are first and (3) the net deferred investment
published or sent o" given to security tax credit. Amounts applicable to U.S.
holders. Federal income taxes, to foreign

Income taxes and to other income
•* * taxes shall be stated separately for

9. In §335.7 paragraph (d)(3) is each major component. Amounts ap-
amended by deleting the word "Certi- plcable to foreign and other income
ficatlon" and substituting the word taxes each of which are less than five
"Examination." percent of the total of the major con-

10. In § 335.7, paragraph (d)C3)(Il)(B) ponent need not bi separately dis-
is amended by deleting the word "cer- closed.
tificate'" and substituting the word (B) If it is expected that the cash
trepot" aoutlay for income taxes with respect
"report." to any of the succeeding three years

11. In § 335.7, paragraph (d)(3)(11)(C) will substantially exceed income tax
is amend~-d to read as follows. expense for such year, that fact

§ 335.7 Form and content of financal should be disclosed together with the
statements. approximate amount of the excess,

the year (or years) of occurrence and
(d)s the reasons therefor.
(3) (C) Provide a reconciliation between:(ii) ** the amount of reported total income
(C) Opinions to be expressed. The in- tax expense (benefit) and the amount

dependent public accountant's report *computed by multiplying the income
shall state clearly:. () The opinion of (loss) before tax by the applicable
the accountant in respect of the finan- statutory Federal income tax rate,
clal statements covered by the report showing the estimated dollar amount
and the accounting principles and of each of the underlying causes for
practices reflected therein: and (2) the the difference. If no individual recon-
opinion of the accountant as to the cling Item amounts to more than five
consistency of the application of the percent of the amount computed by
accounting principles, or as to any multiplying the income before tax by
changes in such principles which have the applicable statutory Federal
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income tax rate, and the total differ-
ence to be reconciled is less than five
percent of such computed amount no
reconciliation need be provided unless
It would be significant in appraising
the trend of earnings. Reconciling
Items that are individually less than
five percent, of the computed amount
may be aggregated in the reconcili-
ation. The reconciliation may be pre-
sented in percentages rather than in
dollar amounts.,

(vi) Leased assets and lease commit-
ments. Any contractual arrangement
which has the economic characteris-
tics of a lease shall be, considered a
lease for purposes of this paragraph
(e)(15)(vi). For purposes of this para-
graph (e)(15)(vi) a financing lease is
defined as a lease which during the
noncancelable lease period, either (A)
covers 75 percent or more of the eco-
nomic life of the property or (B).has
terms which assure the lessor a full re-
covery of the fair market value (which
would normally be represented by his
investment) of the property at the in-
ception of the lease plus a reasonable
return on the use of the assets invest-
ed subject only to limited risk in the

Yealization of the residual interest in
the property and the credit risks gen-
erally associated with secured loans.
The disclosures set forth under pa.ra-
graph (e)(15)(vi)(1) and-(2) below are
only required if gross rental expense
in the most recent fiscal year exceeds
one percent of consolidated revenues.

(1) Total rental expense (reduced by
rentals from subleases, with disclosure
of such amounts) entering into the de-
termination of results of operations
for each period for which an income
statement is required shall be dis--
closed. Rental payments under short-
term leases for a month or less which
are not expected to be renewed need
not be included. 'Contingent rentals,
such as those based upon usage or
sales, shall be reported separately
from the basic or minimum rentals.
Rentals on' noncapitalized financing
leases shall be shown separately for
both categories of rentals reported.

(2) The minimum rental commit-
ments under all noncancelable leases
shall be disclosed, as of the date of the
latest balance sheet required, in the
aggregate (with disclosure of the
amounts applicable to noncapitalized
financing leases) for (i) each of the.
five succeeding fiscal years; (ii) each
of the next three five year periods;
and '(iii) the remainder as a single
amount. The amounts so determined
should be reduced by rentals to be re-
ceived from existing noncancelable
subleases (with disclosure of the
amounts of such rentals). For pur-
poses of this paragraph (e)(15)(vi), a
noncancelable lease is defined as one

RULES AND REGULATIONS

that has an initial or remaining term
of more than one year and is noncan-
celable, or is cancelable only upon the
occurrence of some remote contingen-
cy or- upon the payment of a substan-
tial penalty.

(3) Additional disclosures shall be
made to report in general terms: (i)
The basis for calculating rental pay-
ments if dependent upon factors other
than the lapse of time; '(ii) existence
and terms of renewal or purchase op-
tions, escalation clauses, etc.; (iii) the
nature- and amount of related guaran-
tees made or obligations assumed; (iv)
restrictions on paying dividends, incur-
ring additional debt, further leasing,
etc.; and (v) any other information
necessary to assess the effect of lease
commitments upon the financial posi-
tion, results of operations, and
changes in financial position of the
lessee.

(4) For all noncapitalized financing
leases there shall be disclosed: () The
present values of the minimum lease
commitments in the aggregate and by
major categories of properties, such as
real estate, and equipment. Present
values shall be computed by discount-
ing net lease payments (after subtract-
ing, if practicable, estimated or actual
amounts, if any, applicable to taxes,
insurance, maintenance, and other op-
erating expenses) at the interest rate
implicit in the terms of each lease at
the time of entering into the lease.
Such disclosure shall be made as of
the date of any balance sheet re-
quired. If the present value of the
minimum lease commitments is less
than five percent of the sum of long-
term debt, stockholders' equity and
the present value of the minimum
lease commitments, and if the impact
on net income required to be disclbsed
under (iv) below is less than three per-
cent of the average.net income for the
most recent three years, this disclo-
sure is not required.

(ii) Either the weighted average in-
terest rate (based on present value)
and range of rates or specific interest
rates for all lease commitments includ-
ed in the amount disclosed under para-
graph (e)(15)(vi)(4)(i) of this section.

(iii), The present value of rentals to
be received from existing noncancela-
ble subleases of property included
under paragraph (e)(15)(vi)(4)(i) of
this section based on the interest rate
implicit in the terms of the subleases
at the times of entering into the sub-
leases.

(iv) The impact upon net income for
each period for which an income state-
ment is required if all noncapitalized
financing leases were capitalized, re-
lated assets were amortized on a
straightline basis and Interest cost was
accrued on the basis of the outstand-
ing lease liability. The amounts of am-
ortization and interest cost included in

the computation shall be separately
identified. If the Impact on net Income
is less than three percent of the aver-
age net Income for the most. recent
three years, that fact may be stated In
lieu of this disclosure. In calculating
average net income, loss years should
be excluded. If losses were incurred In
each of the most recent three years,
the average loss shall be used for pur-
poses of this test.

* * * S S

(viii) Disagreements on accounting
and financial disclosure matters. If,
(A) within the twenty-four months
prior to the date of the most recent fi-
nancial statements, a Form F-3 ls
been filed reporting a change of ac-
countants, (B) included In the Form
F-3 there was a reported disagreemnt
on any matter of accounting principles
or practices or financial statement dis-
closure, (C) during the fiscal year In
which the change of accountants took
place or during the subsequent fiscal
year there have been any transactions
or events similar to those which In-
volved the reported disagreement, and
(D) such transactions or events were
material and were accounted for or
disclosed in a manner different from
that which the former accountants ap-
parently would have concluded was re-
quired, state the existence and nature
of the disagreement and also state the
effect on the financial statements If
the method had been followed which
the former accountants apparently
would have concluded was required,
These disclosures need not be made If
the method asserted by the former ac-
countants ceases to be generally ac-
cepted because of authoritative stand-
ards or interpretations subsequently
issued.

15. In § 335.41, the General Instruc-
tions are amended by revising the first
sentence of the second paragraph to
read as follows:

Section 335.41(s) requires that six
copies of each registration statement
(including financial statements) and
two copies of each exhibit and each
other document filed as apart thereof,
shall be filed with the Corporation.

16. In § 335.41, Item 1(b)(2) is
amended by deleting the prtsent para-
graph (b)(2) and substituting the fol-
lowing:

FoR-sS

§ 335.41 Form for registration of secturi.
ties of a bank pursuant to section 12(b)
or section 12(g) of the Securities Ex.
change Act of 1934 (Form F-I).

Item 1. *
(b)* *
(2) If a material portion of the bank's de

posits has been obtained from a single
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person or a few persons (Including Federal,
State and local governments and agencies
thereunder), the loss of any of one or more
of which would have a materially adverse
effect on the business of the bank, or If a
material portion of the bank's loans is con-
centrated within a single Industry or group
of related industries, a description of such
customers, t
to the bank
their impori
bank-

17. In §3
by deleting
and substit

Itel10o * *
I'structios

tion. 2 to thi
cial proceedi
the Federal:
deemed mate

18. In
amended bi
e'rarh (b)C2

Instructio
tion 2 to thl
clal proceedi
the FederalI
deemed mate

AND REGULATIONS

5. 1. Notwithstanding Instruc-
s Item. administrative or Judi-
hgs arising under Section 8 of
Deposit Insurance Act shall be
rial and shall be described.

heir other xelationships, if any. 21. In § 335.42, Item 5 Is amended by
and material facts regarding

ance to the business of the deleting Instruction 4 and substituting
the following:,

Item S.**
S * a* Instructions.

4. Notwithstanding the foregoing, if a re-35.41, Item 10 is amended ceiver, fiscal agent or similar officer has
the present Instruction 1 been appointed for the bank or its parent,

ating the following: In a proceeding under the Bankruptcy Act
or in any other proceeding under State or
Federal law In which a court or governmen-

1r 1. Notwithstanding Instruc- tal agency has assumed jurisdiction over
s Item, administrative or Judl- substantially all of the assets or business of
ngs arising under Section 8 of the bank or Its parent, or If such Jurisdlc-
Deposit Insurance Act shall be tion has been assumed by leaving the exist-
rialandahflibe described. ing directors and officers In possession but

subject to the supervision and orders of a
• * a a' court or governmental body, Identify the

proceeding, the court or governmental body,
§335.42, Item I(b)(2) is the date jurisdiction vas assumed, the Iden-
y deleting the present para- tity of the receiver, fiscal agent or similar
I and suhstituting the fol- officer and the date of his appointment.

lowing:

FoRm F-2

§ 335.42 Form for annual report of bank
(Form F-2).

It", L W * *
(b) *
(2) If a matehial portion of the bank's de-

22. In § 335.43, Item 1 Is amended as
follows:

§ 335.43 Form for current report of a
bank (Form F-3).

posits has been obtained from a single Item I-Changes in Control of Bank
Person or a few persons (including Federal. (a) If, to the knowledge of management, a
State and local governments and agencies change in control of the bank has occurred.
thereunder), the loss of any of one or more state the name of the person(s) who ac-
of which would have a materially adverse quired such control; the amount and the
effect, on the business of the bank. or If a source of the consideration used by such
material portion of the bank's loans Is con- person(s); the basis of the control: the date
centrated within a single industry or group and a description of the transacton(s)
of related industries, a. description of such which resulted In the change In control; the
customers, their other relationships, if any. percentage of voting securities of the regis-
to the bank, and material facts regarding trant now beneficially owned directly or in-
their importance to the business of the directly by the person(s) who acquired con-
bank. trol; and the Identity of the person~s) from

whom control was assumed. If the source of
a a a a • all or any part of the consideration used Is a

loan made In the ordinary course of bust-
19. In § 335.42, Item 2, Instruction 6 ness by a. bank as defined in section 3(aX6)

is revised as follows: of the Act, the Identity of such bank shall
t a a *be omitted provided a request for confiden-Item2. * a * tiality has been made pursuant to section

.Ifsrntiom& 13(d)Cl)(B) of the Act by the person(s) who
6. For any previously reported material acquired control. In lieu thereof, the materi-

charge or credit to income of an unusual or al shall indicate that disclosure of the Iden-
infrequent nature in which an amount of tity of the bank has been so omitted and
cost was estimated to be incurred In the filed separately with the Corporation.
fiscal year being reported on or the prior Instructions. I. State the terms of any
fiscal year, summarize such transaction and loans or pledges obtained by the new con-
state the amounts of such estimated cost trol group for the purpose of acquiring con-
and the amounts of the actual cost incurred trol, and the names of the lenders or pledg-
in such periods, the reasons for differences ees, unless confidential treatment has. been
in estimated or actual amounts, if any, and requested pursuant to section 13(dXIXB) of
provide a detailed reconciliation showing all the Act In which case the Identity of the
charges and credits to any reserve provided, lending bank shall be omitted.

2. Any" arrangements or understandings
a * * a a among members of both the former and

new control groups and their associates with
20. In § 335.42, Item 5 is amended by respect to the election of directors or other

deleting the present Instruction 1 and matters shall be described.
substituting the following: (b) Describe any contractual arrange-

ments, Including any pledge of securities of
Item5.* the bank. or any "of Its parents, known to

60567

management, the operation of the terms of
which may at a subsequent date result in a
change in control of the bank.

Instruction. Paragraph (b) does not re-1
quire a description of ordinary default pro-I
visions contained In the charter trust in-!
dentures or other governing instruments re-
lating to securities of the bank.

(c) If the source of all or any part of the
funds used to acquire control of the bank is
a:loan made by a bank as defined in section
3(aX6) of the Act, indicate whether there
exists any agreement, arrangement, or un-
derstanding pursuant -to which the regs-
trant bank maintains or would maintain a
correspondent deposit account at such lend-
ng bank.

23. In § 335.43, Item 3 is amended by
deleting the present Instruction I and
substituting the following:.

Item 3. a..
Instructions 1. Notwithstanding Instruc-

tion 2 to this Item. administrative or Judi-
cial proceedings arising under Section 8 of
the Federal Deposit Insurancm Act shall be
deemed material and shall be described.

* S S S

24. In § 335.43, Item 3 Is amended by
deleting Instruction 5 and substituting
the following:

Item 3. ...

Instruction& *
5. Notwithstanding the foregoing. If a re-

ceiver. fiscal agent or similar officer has
been appointed for the bank or Its parent,
in a proceeding under the Bankruptcy Act
or In any other proceeding under State or
Federal law In which a court or governmen-
tal agency has assumed Jurisdiction over
substantially all of the asets or business of
the bank or Its parent, or if such jurisdic-
tion has been assumed by leaving the exist-
ing directors and officers In possession but
subject to the supervision and orders of a
court or governmental body, Identify the
proceeding, the court or governmental body.
the date jurisdiction was assuned, the Iden-
titY of the receiver, fiscal agent or simila
officer and the date of his appointment.

25.%In § 335A3, Items 9 and 10 are de-
leted and Items 11. 12. 13 and 14 would
be renumbered Items 9, 10, 11, and 12.

26. In § 335.44, .paragraph J is
amended as follows:

§335.44 Form for quarterly report of
bank (Form F-4) to be filed pursuant
to § 335.4(i).

J. Other Financial Informatfion. The bank
may furnish any additional information re-
lated to the periods being reported on
which, In the opinion of management, is of
significance to nvestors such as the season-
ality of the bank's business , major uncer-
tainties currently facing the bank. signifi-
cant accounting changes under considera-
tion and the dollar amount of standby let-
ters of credit. In addition, the bank shall in-
dicate whether any Form F-3 was required
to be filed during the most recently com-
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pleted fiscal quarter reporting a change in
in'dependent accountants.

27. Section 335,47'is amended as fol-
lows:

§ 335.47 Form for statement to be filed
pursuant to § 335.4(h)(2) of Part 335
(Form F-11).

Form F-II
Statement -to be filed pursuant to

§ 335.4(h)(2) of Part 335 by
Relating to the securities of

(Name and address of bank)

ITEm 7.-Material To Be Filed as Exhibits.

Copies of all written agreements, con-
tracts arrangements, pmderstandings, plans
or proposals relating to (1) the borrowing of
funds to finance the acquisition as disclosed
in Item 3, (2) the acquisition of issuer con-
trol, liquidation, sale of assets, merger, or
change in business or corporate structure or
any other matter as disclosed in Item 4, and
(3) the transfer or voting of the securities,
finders fee, Joint ventures, options, puts,
calls, guaranty of loans, guranty against loss
or of profits, or the giving or withholding of
proxies as disclosed in Item 6 shall be filed
as exhibits.

SIGNATU=E

28. In § 335.51, Item 5(e) is amended
as follows:

§ 335.51 Form for proxy statement- state-
ment where management does not so-
licit proxies (Form F-5).

Item 5. ***
(e) If, to the knowledge of the persons on

whose behalf the solicitation is made, a
change in control of the bank has occurred
since the beginning of its last fiscal year,
state the name of the person(s) who ac-
quired such control, the amount and the
source of the consideration used by such
person or persons; the basis of the control,
the date and a description of the
transaction(s) which resulted in the change
of control and the percentage of voting se-
curities of the banr now beneficially owned
directly or indirectly by the person(s) who
acquired control; and the identity of the
person(s) from whom control was assumed.
If the source of all or any part of the con-
sideration used is a loan made in the ordi-
nary course of business by a bank as defined
in section 3(a)(6) of the Act, the identity of
such bank shall be omitted provided a re-
quest for confidentiality has been made pur-
suant to section 13(d)(1)(B) of the Act by
the person(s) who acquired control. In lieu
thereof, the material shall indicate that the
identity of the bank has been so omitted
and filed separately with the Corporation.

Instructions. 1. State the terms of any
loans or pledges obtained by the new con-
trol group for the purpose of acquiring con-
trol, and the names of the lenders or pledg-

ees, unless confidential treatr
requested pursuant to section
the Act in which case the id
lending bank shall be omitted.

2. Any arrangements or u
among members of both th
new control groups and their
respect to election of directors
ters should be described.

29. A new § 335.54 is add(
follows:

§ 335.54 Tender offer stateme
pursuant to section 14(d)
curities Exchange Act o
F-13).

Form F-13

Statement to be filed pursuar
. of Part 335.

(Amendment No.

°.............................................. .

(Name of Subject Ba

....... (...........B..i.............. ..... ..... 
(Bidder)

(Title of Class of Secu

(CUSIP Number of Class of

.................. -........... ,....*...................

(Name, address and telephon
person authorized to receiv
communications on behalf of
Instruction. Two copies of ti

including all exhibits, and fo
copies of this statement, inclu
exhibits described in Item
statement, should be filed with
tion.

General Instructions. A. TI
hers and captions of the item
eluded but the text of the it
omitted. The answers to the I
prepared so as to indicate cle
age of the items without ref
text of the items. Answer eve
item is inapplicable or the an
negative, so state.

B. Informatiofi contained i
the statement may be incorpor
ence in answer or partial answ
or'Subitem of the statement u
render such answer incomplet
confusing. Matter incorporate
shall be clearly identified in
by page, paragraph, caption
An express Atatement that
matter is incorporated by refe
made at the particular place
ment where the information is

C. If the statement is filed
ship, limited partnership, synd
group, the information called
2-7, inclusive, shall be given wi
(i) Each partner of- such pa
each partner who is denomin
eral partner or who functions
partner of such limited par

sent has been each member of such syndicate or group
13(d)(1)(B) of and (iv) each person controlling such part.
dentity of the ner or member. If the statement is filed by a

corporation, or if a person referred to in (1),
nderstandings (i), (ill) or (iv) of this Instruction is a corpo-
e former and ration, the information. called for by the
ssociates with above mentioned items shall be given with
or other mat- respect to: (a) each executive officer and dl.

rector of such corporation, (b) each person
controlling such corporation: and (c) each

* . executive officer and director of any corpo
ration ultimately in control of such corpora.

ed to read as tion. Executive officer shall mean president,
secretary, treasurer and any vice president
in charge of a principal business function

ent to be filed (such as sales, administration or finance)
(1) of the Se- and any other person who performs similar
f 1934 (Form policy making functions for the corporation.

A response to an item in the statement Is re-
quired with respect to the bidder and to all
other persons referred to in this Instruction
unless such item specifies to'the contrary,

at to § 335.5(l) D). Upon termination of the tender offer,
the bidder shall promptly file a final
amendment to this Form F-13 disclosing all
material changes in the items of this Form
F-13 and stating that the tender offer has

.......................... terminated, the date of such termination
Lnk) and the results of such tender offer.

E. If the bidder, before filing this state
ment, has filed a Form F-11 (§ 335.47) with

......................... respect to the acquisition of securities of the
same class referred to in Item 1(a) of this
statement, the bidder shall amend such
Form F-11 (§ 335.47) and may do so by

......................... means of this statement and amendments
trities) thereto, including the final amendment re-

quired to be filed by Instruction D: Pro-
vided, That the bidder indicated on the

......................... cover sheet of this statement that it is
Securities) amending its Form F-li (§ 335.47) by means

of this statement.
F. The final amendment required to be

......................... filed by Instruction D shall be deemed to
ne number of satisfy the reporting requirements of see-
e notices and tion 13(d) of the Act with respect to all so-
bidder) curities acquired by the bidder pursuant to

his statement, the tender offer as reported in such finalour additional anfendment.
ddi ionaly 0. For purposes of this statement, the fol-11(a) of this lowing definitions shall apply:

the Corpora- (i) The term "bidder" means any person
on, whose behalf a tender offer is made; and

he item num- (il) The term "subject bank" means any
shall be In- bank whose securities are sought by a

tems Is to be bidder pursuant to a tender offer.
tems shall be
rly the cover-
erring to the
ry item. If an
swer is in the

n exhibits to
ated by refer-
er to any item
nless it would
te, unclear or
I by reference
the reference
or otherwise.
the specified
rence shall be
in the state-
required.
by a partner-
Icate or other
for by Items

Ith respect to:
rtnership; (il)
ated as a gen-

as a general
buership; (iii)

Item 1-Security and Subject Bank,

(a) State the name of the subject bank
and the address of Its principal office,,

(b) State the exact title and the number
of shares outstanding of the class of equity
securities being sought (which ehay be based
upon information contained in the most re-
cently available filing with the Corporation
by the subject bank unless the biddbr has
reason to believe such information Is not
current), the exact amount of such securi-
ties being sought and the consideration
being offered therefor; and

(c) Identify the principal market In which
such securities are traded and state the high
and low sales prices for such securities In
such principal market (or, in the absence
thereof, the range of high and low bid quo-
tations) for each quarterly period during
the past two years.

Item 2-Identitly and Background.

If the person filing this statement or any
person enumerated in Instruction C of this
statement is a corporation, partnership, lim-
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ited partnership, syndicate or other group
of persons, state its name, the state or other

- place of its organization, its principal busi-
ness, the address of its principal office and
the information required by (e) and (f) of
this Item. If the person filing this statement
or any person enumerated in Instruction C
is a natural person, provide the information
specified in (a) through (g) of this Item
with respect to such person(s).

(a) Name;
(b) Residence or business address;
(c) Present principal occupation or em-

ployment and the name, principal business
and address of any corporation or other or-
ganization in which such employment or oc-
cupation is conducted;

(d) Material occupations, positions, offices
or employments during the last 5 years.
giving the starting and ending dates of each
and the name; principal business and ad-
dress of any. business corporation or other
organization in which such occupation, posi-
tion, office or employment was carried on;

Instruction. If a person has held various
positions with the same organization, or if a
person holds comparable positions with
multiple related organizations, each and
every position need not be specifically dis-
closed.

(e) Whether or not, during the last 5
years. such person hasbeen convicted in a
criminal proceeding (excluding traffic viola-
tions or similar misdemeanors) and, if so,
give the dates, nature of conviction, name
and location of court, and penalty imposed
or other disposition of the case;

Instruction. While a negative answer to
this sub-item is required in this schedule, it
need not be furnished to security holders.

(f) Whether or not, during the last 5
years, such person was a party to a civil pro-
ceeding of a judicial or administrative body
of competent jurisdiction and as a result of
such proceeding, was or is subject to a judg-
ment, decree or final order enjoining future
violations of, or prohibiting activities sub-
ject to, Federal or State securities laws or
finding any violation of such laws; and, If so,
identify and describe such proceeding and
summarize the terms of such judgment,
decree or final order; and

Instruction. While a negative' answer to
this Subitem is required in this schedule, it
need not be furnished to security holders.

(g) Citizenship(s).

Item 3-Past Contracts, Transactions or
Negotiations With the Subject Bank

(a) Briefly state the nature and approxi-
mate amount (in dollars) of any transaction,
other than those described in Item 3(b) of
this schedule, which has occurred since the
commencement of the subject bank's third
full fiscal year preceding the date of this
schedule, between the person filing this
schedule (including those persons enumer-
ated in Instruction C of this schedule) and:

(1) The subject bank or any of Its affili-
ates which are corporations: Provided, how-
ever, That no disclosure need be made with
respect to any transaction if the aggregate
amount involved in such- transaction was
less than one percent of the subject bank's
consolidated revenues (which may be based
upon information contained in the most re-
cently available filing with the Corporation
by the subject bank, unless the bidder has
reason to believe otherwise): (1) for the
fiscal year in which such transaction oc-
curred, or (ii) for the portion of the current

fiscal year which has occurred, if the trans-
action occurred in such year; and

(2) The executive officers, directors, or af-
filiates of the subject bank which are not
corporations. If the aggregate amount In-
volved in such transaction or in a series of
similar transactions, including all periodic
Installments in the case of any lease or
other agreement providing for periodic pay-
ments or installments, exceeds $40.000.

(b) Describe any contracts, negotiations or
transactions which have occurred since the
commencement of the subject bank's third
full fiscal year preceding the date of this
schedule between the bidder or Its subsidiar-
ies (including those persons enumerated In
Instruction C of this schedule) and the sub-
Ject bank or its affiliates concerning. A
merger, consolidation or acquisition: a
tender offer or other acquisition of securi-
ties; an election of directors; or a sale or
other transfer of a material amount of
assets.

Item 4-Source and Amount of Funds or
Other Consideration.

(a) State the source and the total amount
of funds or other consideration for the pur-
chase of the maximum number of securities
Yor which the tender offer is being made.

(b) If all or any part of such funds or
other consideration are or are exp'ected to
be, directly or indirectly, borrowed for the
purpose of the tender offer.

(1) Provide a summary of each loan agree-
ment or arrangement containing the identi-
ty of the parties, the term. the collateral.
the stated and effective interest rates, and
other material terms or conditlons relative
to such loan agreement; and

(2) Briefly describe any plans or arrange-
ments to finance or repay such borrowings,
or if no such plans or arrangements have
been made, make a statement to that effect.

(c) If the source of all or any part of the
funds to be used In the tender offer is a loan
made in the ordinary course of business by a
bank as defined in section 3(a)(6) of the Act,
the name of such bank shall not be made
available to the public if the person filing
the statement so requests in writing and
files such request, naming such bank, with
the Corporation.

(d) If the source of all'or any part of the
funds to be used in the tender offer Is a loan
made by a bank as defined in section 3(aX6)
of the Act. indicate whether there exists
any agreement, arrangement, or under-
standing pursuant to which the subject
bank maintains or would maintain a corre-
spondent deposit account at such lending
bank.

'Item 5-Purpose of the Tender Offer and
-Plans or Proposals of the Bidder. -

State the purpose or purposes of the
tender offer for the subject bank's securi-
ties. Describe any plans or proposals which
relate to or would result In:

(a) An extraordinary corporate transac-
tion, such as a merger, reorganization or liq-
uldatlon, involving the subject bank or any
of its subsidiaries;

(b) A sale or transfer of a material amount
of assets of the subject bank or any of Its
subsidiaries;

(c) Any change In the present board of di-
rectors or management of the subject bank
including, but not limited to. any plans or
proposals to change the number or the term
of directors or to fill any existing yacances
on the board;

(d) Any material change In the present
capitalization or dividend policy of the sub-
Ject bank:

(e) Any other material change in the sub-
ject bank's corporate structure or business;

(f) Causing a class of securities of the sub-
Ject bank to be delisted from a national se-
curities exchange or to cease to be author-
Ized to be quoted in an inter-dealer quota-
tion system of a registered national securi-
ties association or

(g) A class of equity securities of the sub-
ject bank becoming eligible for termination
of registration pursuant to section 12(gX4)
of the Act.
Item 6-Interest in Securities of the Subject

Bank.

(a) State the aggregate number and per-
centage of the class represented by such
shares (which may be based on the number
of shares outstanding as contained in the
most recently available filing with the Cor-
poration by the subject bank unless the
bidder has reason to believe such informa-
tion Is not current), beneficially owned.
(identifying those shares for which there is
a right to acquire) by each person named in
Item 2 of this schedule and by each asso-
ciate and majority-owned subsidiary of such
person giving the name and address of any
such associate or subsidiary.

(b) Describe any transaction in the class
of securities reported on that was effected
during the past 60 days by the persons
named in response to paragraph (a) of this
Item or by any executive officer, director or
subsidiary of such person.

Instruction& 1. The description of a trans-
action required by Item 6(b) shall include.
but not necessarily be limited to: (1) The
Identity of the person covered by Item 6(b)
who effected the transaction! (2) the date of
the transaction; (3) the amount of securities
Involved: (4) the price per share; and (5)
where and how the transaction was effect-
ed.

2. If the information required by Item
6(b) of this schedule is available to the
bidder at the time this statement is initially
filed with the Corporation pursuant to
§ 335.5(/)(6), such information should be in-
eluded in such Initial filing. However. if
such information is not available to the
bidder at the time of such Initial filing, it
should be filed with the Corporation
promptly but in no event -later than two
business days after the date of such filing.
and if material, should be disclosed to secu-
rity holders of the subject bank in a manner
similar to that in which the tender offer
was first published, sent or given to such se-
curity holders. The procedure specified by
this instruction is provided for the purpose
of maintaining the confidentiality of the
tender offer in order to avoid possible
misuse of inside information.

Item 7-Contracts Arrangements, Under-
standinmsor Relationships With Respect
to the Subject Banks Securitime.
Describe any contract, arrangement, un-

derstanding or relationship (whether or not
legally enforceable) between the bidder (in-
cluding those persons enumerated in In-

-struction C to this Form F'-13) and any
person with respect to any securities of the
subject bank. (including. but not limited to,
any contract, arrangement, understanding
or relationship concerning the transfer or
the voting of any of such securities. joint
ventures, loan or option arrangements, puts
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or calls, guaranty of loans, guaranty against
loss, or the giving or withholding of proxies)
naming the persons with whom such con-
tracts, arrangements, understandings or re-
latlons lps have been entered into and
giving the material provisions thereof. In-
clude such information for any of such secu-
rities that are pledged or otherwise subject
to a contingency, the occurrence of which
would give another person the power to
direct the voting or disposition of such secu-
rities, except that, disclosure of standard de-
'fault and similar provisions contained in
loan agreements need not be included.

Item 8-Persons Retained, Employed or To
Be Compensated.

Identify all persons and classes of persons
employed, retained or to be compensated by
the bidder, or by any person on the bidder's
behalf, to make solicitations or recommen-
dations in connection with the tender offer
and describe briefly the terms of such em-
ployment, retainer or arrangement for com-
pensation.

Item 9-Financial Statements of Certain
Bidders.

"Where the bidder is other than a natural
person and the bidder's financialcondition
is material to a decision by a security holder
of the subject company whether to sell,
tender or hold securities being sought in the
tender offer, furnish current, adequate fi-
nancial Information concerning the bidder,
Provided, That if the bidder is controlled by
another entity which is not a natural person
and has been formed for the purpose of
making the tender offer, furnish current,
adequate financial information concerning
such parent.

Instructions. 1. The facts and. circum-
stances concerning the tender offer, particu-
larly the terms of the tender offer, may in-
fluence a determination as to whether dis-
Closure of financial information is material.
However, once the materiality requirement
.is applicable, the adequacy of the financial
Information will depend primarily on the
nature of the bidder.

In order to provide guidance in making
this determination, the following types of fi-
nancial information will be deemed ade-
quate for purposes of this item for the type
of bidder specified: (a) Financial statements'
prepared in compliance with SEC Form 10
as amended (17 CFR 249.210) fora domestic
bidder which is otherwise eligible to use
such form: and (b) financial statements pre-
pared In compliance with SEC Form 20 (17
CFR 249.220) for a foreign bidder which is
otherwise eligible to use such f6rm.

2. If the bidder is subject to the periodic
reporting requirements of sections 13(a) 'or
15(d) of the Act. financial statements con-
tained in any document filed with the Cor-
poration under the Act may be incorporated
by reference in this Form F-13 solely for
the purposes of this Form F-13: Provided,
That such financial-statements substantial-
ly meet the requirements of. this Item; an
express statement Is made that such finan-
clal statements'are incorporated by Tefer-
ence; the matter incorporated by, reference
is clearly identified by page, paragraph. 'cap-
tion -or otherwise; and an indication is. made
where such information may be inspected
and copies obtained. Financial statements
which are required to be presented in com-
parative form for two or more fiscal years or

periods shall not be incorporated by refer-
-ence unless the material incorporated by
reference includes the entire period for
which the comparative data is required to
be given..

3. If the bidder is not subject to the peri-
odic reporting requirements of the Act, the
financial statements required by this Item
need not be audited if such financial state-
ments are not available or obtainable with-
out unreasonable cost or expense and a
statement is made to that effect disclosing
-the reasons' therefor.

Item 10-Additional Information.

If material to a -decision by a security
holder whether to sell, tender or hold secu-
rities being sought in the tender offer, fur-
nish inf6rmation as to the following:

(a) Any present or proposed material con-
,tracts, arrangements, understandings or re-
lationships between the bidder or any of the
persons listed in" General Instruction C or
any of its subsidiaries and the subject bank
or any of its executive officers, directors,
controlling persons or subsidiaries (other
than any contract, arrangement or under-
standing required to be disclosed pursuant
to Items 3 or of this schedule);

(b) To the extent known by the bidder
after xeasonable investigation, the applca-
ble regulatory -requirements which must be-
complied with or approvals which must be
obtained in connection with the tender
offer

(c) The applicability of anti-trust laws,
(d) The applicability of the margin re-

quirements of section 7 of the Act and the
regulations promulgated thereunder -

(e) Any material pending legal ,proceed-
ings relating to the tender offer including
the name and location of the court or
agency in 'which the proceedings are pend-
ing. the date instituted, the principal parties
thereto and a brief summary of the proceed-
ings; and -

Instruction. In connection with .this Sub-
item, a copy of any 'document relating to a
major development '(such as pleadings, an
answer, complaint, temporary restraining
order, injunction, opinion, judgment or
order) in a material pending legal proceed-
Ig should be promptly furnished to the
Corporation on a supplemental basis.

(f) Such additional material information,
if any, as may be necessary, to make the re-
quired statements, in light of the cjrcum-
stances under which they are made, not ma-.
terially misleading.

Item 11-Material -To Be Filed as Exhibits.

Furnish a copy of: (a) Tender offer mate
rial which is published, sent or given to.se-
curity holders by or on behalf of the bidder
in connection with the tender offer;

(b) Any loan agreement referred to in
Item 4 of this schedule;

Instruction. The identity of any bank
which is a party to a loan agreement need
not be disclosediif the person filing the
statement has requested that the Identity of
such bank not be made available to the
public pursuant to Item 4 of this Form F-13.

- (c) Any document setting forth the -terms
of any contracts, arrangements, understand-
ings or relationships referred to in Item 7 or
10(a) of this Form F-13;

(d) Any written opinion prepared by legal
counsel at the bidder's Tequest and conmu-
nicated to the bidder pertaining to the tax
consequences of the tender offer.

(e) In an exchange Offer where securities
of the bidder have been or are to be regis-
tered under the Securities Act of 1933, the
prospectus containing the information re-
quired to be included therein by SEC Rule
434b (17 CFR 230.434b) of that Act: and

(f) If any oral solicitation of security hold-
ers is to be made by or on behalf of the
bidder, any written instruction, form or
other material which is furnished to the
persons making the actual oral solicitation
for their use, directly or indirectly, in con.
nection with the tender offer.

Signature. After due inquiry and to the
best of my knowledge and belief, I certify
that the information set forth in this state-
ment is true, complete and correct.

Date

(Signature)

(Name and Title)

The original statement shall be signed by
each person on whose t6ehalf the statement
is filed or his authorized representative. if
the statement is signed on behalf of a
person by his authorized representative
(other than an executive officer or general
partner of the bidder), evidence of the rep-
resentative's authority to sign on behalf of
such person shall be filed 'with the state-
ment. The name and any title of each
person who signs the statement shall be
typed or printed beneath his signature.

30. In § 335.71, paragraph B2(0) Is
amended by deleting the present para-
graph B2(i) and substituting the fol-
'lowing:

§335.71 Form for financial statements
(Form F-9A, B, C, D and E).

B.
2. *
(i) Prots ion for possible loan losses, (1)

Banks which provide for loan losses on a re-
serve basis shall include an estimated
amount for loan losses, Such amount shall
be determined by management in light of
past loan loss experience and evaluation of
potential loss in the current loan portfolio,
All banks on a loa; loss reserve basis must
report against this Item an amount suffi.
cient to bring the balance of the allowance
for possible loan losses to an adequate level
to absorb anticipated losses that manage.
ment might reasonably expect, based upon
its appraisal of the condition of the current
loan portfolio.

(2) Banks which do not provide for loan
losses on a reserve basis shall include the
amount of actual net chargeoffs (losses less
recdVeries) for the current ye4r.

(3) Furnish in a note to financial state.
ments an explanation of the basis for deter.
mining the loan loss provision.

IFR Doc. 78-35924 Filed 12-27-78: 8:45 am]'
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RULES AND REGULATIONS

[6720-01-M]

Title 12-Banks and Banking

CHAPTER V-FEDERAL HOME LOAN
BANK BOARD

SUBCHAPTER D-FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

[No. 78-732]'
PART 563-OPERATIONS

Amendment Concerning Mortgage
insurance

DEcEBER 21, 1978.
AGENCY: Federal Home Loan Bank
Board.
ACTION: Final rule.

SUMMARY: This amendment modi-
fids an exception to regulations which
prohibit an FSLIC-insured institution

- from insuring loans with a mortgage
insurance company in which the insti-
tution, its service c6rporation(s), or in-
siders thereof have an ownership In-
terest in excess of specified limits. The
modification limits the scope of this
exception.
EFFECTIVE DATE: January 29, 1979.
FOR FURTHER INFORMATION
CONTACT'

Harry W. Quillian, Associate Gener-
al Counsel, Federal Home Loan
Bank Board, 1700 G Street, NW.,
Washington, D.C. 20552. Telephone
number. (202) 377-6440.

SUPPLEMENTARY INFORMATION:
Section 563.44 of the Rules and Regu-
lations for Insurance of Accounts. (12
CFR 563.44) prohibits an FSLIC-in-
sured institution from insuring loans
with a mortgage insurance company
(MIC) in which the institution, its
service corporation(s), or officers, di-
rectors, and controlling persons there-
of have an- ownership interest in
excess of specified limits. Paragraph
(c) of the regulation provides an ex-
ception for investment in any MIC
which (1) Was in existence on March
11, 1976 (the effective date of the reg-
ulation) and (2) is entirely owned by
insured institutions no one of which
owns more than 25 percent of any
class of equity. securities of the MIC.
The only MAIC known to qualify for-
this exception is the Pennsylvania
Mortgage Insurance Company
(PAMICO).

By Resolution No. 77-445 of July 19,
1977 (42 FR 37822-37823), the Bank
Board proposed an amendment which
would have modified paragraph (c) to
(1) to prevent an insured institution
from increasing its investment in an
MIC under the exception and (2) pre-
vent an insured institution whose in-
terest was less than the prescribed

maximum limits from increasing Its In-
terest to exceed those limits. The In-
tended effect of that proposal was to
gradually "ratchet down" peAnItted
ownership of PAMICO by insured In-
stitutions insuring their loans'with it.

By Resolut16n No. 78-248 of April
18, 1978 (43 FR 17833-17834), the
Bank Board withdrew Board Resolu-
tion No. 77445 and proposed instead
to remove ownership of MICs by in-
sured institutions from the § 563.44
limitations and thereby permit devel-
opment of other companies simila to,
and competitive with. PAMICO. To
protect borrowers from overreaching
by insured institutions' requiring that
their loans be insured by a particular
MIC, the Bank Board also proposed to
revoke the exception for private mort-
gage insurance from the prohibition In
§ 563.35(a) against insured institutions'
requiring borrowers to contract for in-
surance from any particular person or
organization. The premise for these
proposed amendments was that, with
adequate regulatory protection for
borrowers, investment in MICs might
be a proper and profitable corporate
opportunity for insured institutions.

SUMMARY OF CoMMENrs

Fifty-four respondents submitted
written public comhents on the pro-
posal; several commented more than
once. In addition, representatives of 10
organizations including PAMICO and
MICA (The Mortgage Insurance Com-
panies of America) attended a public
meeting held on June 26 on the pro-
posal by the Bank Board's General
Counsel at the request of MICA.

Comment divided sharply on the
merits of the proposed amendment of
§ 563.44 to permit FSLIC-insured insti-
tutions to insure loans with MICs in
which they have a substantial owner-
ship interest. Ten respondents favored
the7 pr6posal; forty-four opposed It.
Comment addressed to the proposed
amendment of § 563.35 to give borrow-
ers the right to select the insurer of
their loans was almost uniformly nega-
tive.

One respondent favoring the propos-
al noted that It would probably reduce
the cost of niortgage insurance, citing
PAMICO's recent price reductions. Re-
spondent also noted that MC owner-
ship by savings and loans would "keep
profit from mortgage insurance within
the home loan business." Respondent
also noted, however, that savings and
loans might tie loans to purchase of
mortgage .insurance (despite the
§ 563.35 anti-tie-In provision), require
unneeded mortgage insurance, and/or
experience increased defaults due to
lack of the discipline of a second eval-
uation of loans by independent MICs.
Based on these considerations, re-
spondent supported the .amendment,
but suggested reinforcement of the
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anti-tie-in prohibition by (1) requiring
signed statements from borrowers of
their knowledge of their right to-
choose the MIC and (2) aggressive
monitoring by the Bank Board.

Another respondent supported the
proposed amendment to § 563.44,
citing PAMICO's recent reduction of
its premiums. Respondent suggested
that institutional MIC ownership is a
reasonable extension of regulatorily
permissible self-insurance through es-
tablishment of specific reserves.

The Wyoming Insurance Depart-
ment strongly supported the proposed
amendment to § 563.44, citing as
unique in the mortgage insurance in-
dustry PAMICO's reduction of premi-
ums on loans in Wyoming based on
low incidence of losses there.

Many respondents opposing the pro-
posed amendment cited the Alger
Report on the collapse of the mort-
gage insurance industry during the
1930s, which attributed that collapse
in part to ownership of MICs by lend-
ers. Also cited were the study of the
mortgage insurance industry done in
1974 for the Federal Home Loan Mort-
gage Corporation and the Federal Na-
tional Mortgage Association by the
Arthur D. Little Co. and the Federal
Reserve's disapproval in 1974 of mort-
gage insurance as a bank holding com-
.pany activity.

Many opponents of the proposal
noted that lender/owners of MICs
might tend to generate profits by re-
quiring unnecessary mortgage insur-
ance and that the lack of the "disci-
pline" of evaluation of loans and the
lending practices of lender/owners
might lead to increased defaults of bad
loans made on the strength of insur-
ance of a "captive" MIC.

The Mortage Insurance Companies
of America argued that there is al-
ready adequate competition in the
mortgage insurance industry because
no state is served by fewer than 4
MICs and 20 states are served by over
10. It noted that the share of the
market of the largest MIC (Mortgage
Guarantee Insurance Company) has
decreased during each of the last 12
quarters and Is now" approximately
38% as opposed to 100% in 1957.

Opponents of the proposal argued
that It would lead to proliferation of
small, financially weak MICs with geo-
graphically concentrated insurance
risk exposing them" to unacceptable
danger from local or regional econom-
ic catastrophe..

Argument was also made that there
Is little return to investors during the
early years of an MIC's growth, and
that MIC ownership is therefore bad
business for savings and loins.
PAMICO noted in rebuttal of this ar-
gument that It now has 17 savings and
loan owners and others have expressed
interest in investing in It.
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As already noted, comments directed
to the proposed application to private
mortgage insurance of the § 563.35-
anti-tie-in prohibition were virtuallk-
all negative. Many respondents argued.
that few borrowers are qualified to
Judge the quality, of mortgage insur-
ance and that since the insurance is
solely for the protection of the lender
the borrower would choose solely on
the basis 'of the lowest premium. It
was argued that lenders should in
their owri protection spread their
mortgage insurance business among
several companies and to do so they
need the right to choose the MIC. A
number of savings and loans argued,
on the other hand, that once they
have decided which MIC offers the
best protection they should be able to
give that company all their business.
"Several respondents st uggested that
if the Bank Board did extend the anti-
tie-in prohibition to private mortgage
insurance it should do so only for sav-
ings and loans with MIC ownership in-
terests and/or only require that bor-
rowers be permitted to select from a
list of MICs determined by -savings and
loans to offer adequate protection.

DiscussIoN AND DECIsIoNS

With respect to the arguments sum-
marized above, the Bank Board notes
that although the costs and benefits
of the proposed amendments are
easily stated their quantification and
comparison is difficult. In the Bank
Board's view PAMICO's 4-years of op-
eration without known abuse and with
substantial success in lowering its pre-
miums and other charges argues
strongly in favor of Bank Board action
which permits PAMICO's continued
existence and operation.

On the other hand, the Bank Board
is persuaded by further reflection in

RULES AND REGULATIONS

the light of comments by opponents of
the proposal, including to some extent
PAMICO itself, that the proposed
amencYnent to § 563.44 should not be
adopted. It is especially persuaded
that there is substantial benefit in the
"discipline- of arm's length evaluation
and bargaining which presefitly occurs
between savings and loans and MICs.

In view of the strbng arguments
made against the proposal and the
fact that no compelling reason exists
for opening the door at this time to
creation of additional PAMICO-type
MICs, the Bank Board has decided to
retain thie present 'grandfather" ex-
ception applicable only to investment
in PAMICO, and modify it- slightly to
both facilitate PAMICO's efforts to
broaden its ownership. base (and thus
reduce the percentage holdings of its
owners) and to "ratchet down" any re-
ductions by PAMICO's owners of their
ownership in it.

The amendment hereby adopted is
therefore similar to that proposed by
Board Resolution No. 77-445 in that it
continues the present "grandfather"
exception" only for investment .in
PAMICO and excludes from the ex-
ception PAMICO owners which reduce
their ownership interests and increase
them again beyond a new 2% limit
(the "ratchet down" effect). The Bank
Board believes that this limitation
should not unduly hamper PAMICO
in its efforts to broaden its ownership
base (and thus reduce the percentage
ownership of its investors in accord-
ance with the basic thrust of §563.44).

As to the proposed amendment to
§ 563.35, the Bank Board has decided
that such amendment is not needed at
this time. The principal reason for this
proposed amendment was the likeli-
hood that the proposed amendment to
§ 563.44 -would lead to increased invest-

ment by insured institutions in MICs,
with resulting. increased probability of
overreaching by such institutions In
the selection of an MIC, In view of Its
decision not to adopt the proposed
amendment to § 563.44 and of the sub-
stantial and reasoned opposition to
the proposed amendment of § 563,35
noted above, the Bank Board has de.
cided not to adopt the latter amend-
ment. The Bank Board will, however,
continue to monitors the practices of
insured institutions with respect to
placement of mortgage insurance and
will take appropriate regulatory action
with respect to any such practices
which appear to result in inadequate
protection to the institutions or unfair
or unreasonable costs to their borrow-
ers. -

Accordingly, the Bank Board hereby
amends § 563.44(c) to read as follows:

§ 563.44 Loans Involving mortgage Insur.

ance.

(c) Exception. Paragraph (b)(4) of
this section does not apply to invest-
ment in any mortgage insurance com-
pany in existence on March 11, 1970,

-which is entirely owned directly or In-
directly by insured institutions If such
investment made or increased after
December 21, 1978, does not exceed
two percent of such company's out-
standing equity securities.
(Secs. 402. 403, 407. 48 Stat. 1256. 1257. 1260,
as amended (12 U.S.C. §§ 1725, 1726. 1730).
Reorg. Plan No. 3 of 1947. 12 F.R. 4081, 3
CFR, 1943-48 Comp.. p.'1071).

By the Federal Home Loan Bank
Board.

J. J. Fmi,
Secretary.

[FR Doc. 78-36137 Filed 12-27-78: 8:45 am]
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This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to
give interested persons an opportunity to participate in the rule maklng prior to the adoption of the final rules.

[3410-02-50]
Agricultural Marketing Service

[7 CFR Part 11261

[Docket No. AO-231-A461

MILK IN ThE TEXAS MARKETING AREA

Decisron on Proposed Amendments to
Marketing Agreement and to Order

AGENCY: Agricultural Marketing
'Service, USDA.
ACTION: Proposed rule.

SUMMARY: This final decision. pro-
vides for changes in the present order
provisions based on industry proposals
considered at a public hearing held
June 13-14, 1978. The amendments
would modify the basis on which a
person may qualify as a "producer-
handler" under the order. They also
would allow handlers to divert milk
between pool distributing plants and
would modify the payment require-
ments of the order. The amendments
are necessary to reflect current mar-
keting conditions and to insure orderly
marketing in the area. Cooperative as-
sociations will be polled to determine
whether producers favor the issuance
of the proposed amended order.
FOR FURTHM INFORMATION
CONTACT'

Robert F. Groene, Marketing Spe-
cialist, Dairy Division, Agricultural
Marketing Service, U.S. Department
of Agriculture, Washington, D.C.
20250, 202-447-4824.

SUPIPLEENTARY INFORMATION:
Prior documents in this proceeding:.

Notice of Hearing: Issued May 26,
1978, published June 1, 1978 (43 FR
23725). Suspension Order. Issued June
22, 1978, published June 27, 1978 (43
FA 27776). Partial Recommended De-
cision: Issued August 4, 1978, pub-
lished August 8, 1978 (43 FR 35047).
Partial Final Decision: Issued Septem-
ber 1, 1978, published September 8,
1978 (43 FR 40030). Final Order:.
Issued September 26, 1978, published
September 29, 1978 (43 FR 44824).
Recommended Decision: Issued Octo-
ber , 11, 1978, published October 16,
1978 (43 FR 47534).

A public hearing was held 'upon pro-
posed amendments to the marketing
agreement and the order regulating
the handling of milk- in the Texas
marketing area. The hearing was held,
pursuant to the provisions of the Agri-

* cultural Marketing Agreement Act of
1937, as amended (7 U.S.C. 601 et seq.),
and the applicable rules of practice'(7
CFR Part 900), at Dallas, Texas on
June 13-14, 1978, pursuant to notice
thereof issued on May 26, 1978 (43 FR
23725).

Upon the basis of the evidence Intro-
duced at the hearing and the record
thereof, the Acting Deputy Adminis-
trator, Marketing Program Oper-
ations, on October 11, 1978, filed with
the Hearing Clerk, United States De-
partment of Agriculture, his recom-
mended decision containing notice of
the opportunity to file written excep-
tions thereto.

The material issues, findings and
conclusions, rulings, and general find-
ings of the partial recommended deci-
sion are hereby approved and adopted
and are set forth in full herein, sub-
ject to the following modifications:

INDEX OF CHANGES

Under the heading "Producer-han-
dler provisions," four paragraphs are
added following paragraph 8.

The material Issues on the record of
the hearing relate to:

1. The "dairy farmer for other mar-
kets" provision.

2. Diversions to nonpool plants.
3. Diversions between pool plants.
4. Producer-handler provisions.
5. Classification of shrinkagit and

products that are dumped and dis-
posed of for animal feed.

6. Partial payments to a cooperative
association.

This decision deals only with Issues 3
through 6. -A previous decision Issued
September 1, 1978, dealt with Issuel
and 2. ,

FINDINGS AND CONCLUSIONS

The following findings and conclu-
sions on issues 3 through 6 are based
on evidence presented at the hearing
and the record thereof:

3. Diversions between pool plants.
The proposal to revise the producer
milk definition to allow diversions of
milk between pool distributing plants
should be adopted.

Currently, the order permits produc-
er .milk to be diverted from pool dLs
tributing plants to pool supply plants
and to pool balancing plants operated
by cooperative associations.

A handler who operates 2 distribut-
ing plants in Dallas (Zone 1) and a dis-
tributing plant at Tyler, Texas (Zone
2) proposed the change, which was not

opposed. The handler indicated that
he prefers to assign his producers to a
particular plant and use that plant's
payroll to make settlement for the
monthly milk production of his pro-
ducers. It has been his experience that "
the listing of a producer on only 1 pay-
roll avoids confusion for the producer
and the handler's personnel. However,
in order to maintain a producer on
only 1 payroll, It has been necessary
under the current order provisions for
the handler to physically receive the
total monthly milk production of the
producer at 1 of his pool plants and
then transfer milk of such producer, if
needed, to the other 2 pool plants op-
erated by the handler. This method of
operation has resulted in additional
expense for the handler since the milk
must be unloaded at the plant where
the producer has been assigned and
then reloaded for delivery to other
plants operated by the handler.

The handler, pointed out, too, that
the location of the producers relative
to his 3 plants is such that it costs
about the same for the milk of a pro-
ducer to be delivered directly from the
farm to any of his 3 plants. the han--
dler proposed, therefore, that he be
permitted to associate the milk of his
producers with a particular plant and
then divert milk from such plant to
his other plants as needed.

The order should promote the effi-
cient handling of milk by permitting
diversions between pool distributing
plants. The change proposed herein
will allow the diverting handler to
maintain only one payroll in account-
ing for the total monthly milk produc-
tion of his producers, irrespective of
the plant to which the milk may actu-
ally be delivered. In this way a distnb-
uting plant operator may avoid unnec-
essary and costly movements of milk
merely for the purpose of associating a
producer with a specific distributing
plant for payrolling purposes.

The pricing point for milk diverted
from a pool distributing plant would
be the same as currently provided
under the order for milk diverted to
any other plant. The milk would be
priced at the plant to which diverted-

4. Producerhandler prozvion& The
order should be revised to modify the
present limit on fluid milk products
that a producer-handler may receive
from pool plants by including within
the limit not only the products re-
ceived at his plant but those received
at any other point within his distribu-
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tion system. The proposal that would
require a producer-handler to operate
the entire distributiori system through
which he disposes of Class I milk
should not be adopted.

The present order specifies that a
producer-handler is any person who
operates a dairy farm and a processing

-plant and who receives no fluid milk
products from sources other than his
own farm production and pool plants.
Any such receipts from pool plants
during the month-may not exceed the
lesser of 5 percent of his Class I dispo-
sition during the month or 10,000

-pounds. A producer-handler may not
dispose of any other source milk in the
form of a, fluid milk product except
through the addition of nonfat milk-
solids to fortify fluid milk products re-
ceived from his own farm or from pool
plants. To qualify as a producer-han-
dier, such person must provide proof
satisfactory to the market administra-
tor that the care and management of
the dairy farm and other resources
necessary for his own farm production
of milk and the management and oper-
ation of the processing plant are the
personal enterprise and risk of such
person.

A handler who operates regulated
distributing plants in the market pro-
posed that -the -milk distribution
system of a producer-handler, as well
as the dairy farm and processing
plant, be the personal enterprise and
risk of the same person. The handler's
proposal also would require a produc-
er-handler to treat any product re-
ceived within, his distribution system
as though it were received at his plant
in determining whether or not his re-
ceipts from pool plants exceeded the
allowable limits contained in the
order.

Proponent claimed that the intent
of this proposal was to prevent the
possibility of a producer-handler cir-
cumventing the present order provi-
sions pertainingto the restrictions on
receipts of milk supplies from sources
other than his own farm. This propos-
al and the testimony given by the pro-
ponent were supported by the cooper-
ative association that represents a ma-
jority of the producers who supply the
Texas market.

A producer under -the order who
plans to qualify as a producer-handler
at some future date opposed the pro-
posal at the hearing. Opposition was
expressed also by a producer-handler
in his post-hearing bkief. These per-
sons claimed that no evidence was pre-
sented on the record to support impos-
Ing further restrictions on producer-
handlers. Opponents held that -the
proposal was based only on specula-
tion and predictions. The producer
claimed that adoption of the proposal
would prevent him from obtaining
producer-handler status. The produc-

PROPOSED RULES

er-handler alleged that the proposed
change would likely put him out of
business. Both claimed it would be im-
practical to own their entire distribu-
tion system and distribute only milk
products from their own farm.

To assure that the exemption of pro-
ducer-handlers from the pooling and
pricing provisions of the order does
not have an adverse impact on the
market, the present order provisions
were drafted to require such persons
to operate basically in a self-sufficient
manner. However, as indicated, pro-
ducer-handlers may receive limited
quantities of fluid milk products from
pool plants. Under the present appli-
cation of the order provisions, the lim-
itation has applied only to fluid milk
products actually received at the pro-
ducer-handler's processing plant.
Thus, a producer-handler who oper-
ates his own distribution routes could
pick up packaged fluid milk products
at pool plants or distribution depots of
other handlers and distribute these
products, presumably along with those
from his own plant, without bringing
them into his plant. In this manner,
he could circumvent the present limi-
tation on the amount of milk that may
be obtained from pool plants.

To effectively carry out the intent of
tlje limitation on purchases of milk
from pool p~lants, the order sh6uld pre-
clude the opportunity to circumvent
this limitation. Accordingly, the order
should specify that the limit on re-
ceipts of fluid milk products from pool
plants shall include such products
which a producer-handler obtains at a
location other than his processing
plant for distribution on his routes. Al-
though there was no indication that
producer-handlers are circumventing
the current limitation on receipts from
pool plants, this order change is
proper since it merely carries out the
initial intent'of the limitation.

It. is not necessary on the basis of
this record to require a producer-han-
dler to operate the distribution system
through which all his route disposi-
tion in the, marketing, area is made.
There is no indication that producer-
handlers are causing any disorderly
marketing conditions that would war-
rant the adoption of the proposal. The
proponent. handler provided no evi-
dence- concerning the actual oper-
ations of producer-handlers in the
iarke.t and their competitive impact
on regulated handlers. Also, there was
no-testimony by other witnesses that
suggested, any need for the proposal.
Accordingly, the proposal is denied.

The handler who proposed that a
producer-handler assume the full risk
of his milk distribution system except-
ed to the recommended denial of this
proposal In his exceptions, the han-
dler restated the arguments that he
presented at the hearing in support of

his proposal. It Is conlcuded that no
basis exists for changing the recom-
mended decision in this regard.

A producer who testified at the
hearing that he was contemplating be-
coming a producer-handler at some
future time excepted to the proposed
revision of the producer-handier defi-
nition. He alleged that (1) there was
no evidence presented at the hearing
of any need for a change in the pro,
ducer-handler definition, (2) the origi-
nal intent of the limitation on the
quantity of fluid milk products that a
producer-handler may obtain from a
pool plant operator was to limit the
producer-handler's purchases of milk
for his processing plant, (3) the pro-,
posed revision could be misinterpreted
by the market administrator to mean
something other than what is intend-
ed, and (4) the proposed revision
would restrict producer-handlers to a
greater extent than pool plant opera-
tors since the distribution system of a
pool plant is not considered a part of
the pool plant.

The drguments presqnted by the cx-
ceptor are without merit. The exemp-
tion from the pricing and pooling pro-
visions of the order that is accorded a
producer-handler Is conditioned Upon
the producer-handler operating in ba-
sically a self-sufficient manner in sup.
plying his retail sales outlets. ,f the
order were to permit a producer-han-
dler to receive an unlimited quantity
of fluid milk products from a pool
plant at locations other than the pro-
ducer-hander's processing plant, such
producer-handler could not be consid-
ered as operating in basically a self-
sufficient manner. Therefore, unless
the order Is amended as provided
herein to specify that the limit on the
quantity of fluid milk products that a
producer-handler may receive from
pool plants must include not only
products received at his processing
plant 'but those received at any other
,point within his distribution system,
the limits contained In the current
order provisions can readily be circum-
vented. Unless the limits are applied in
the manner provided herein, there is
no means of assuring that a producer-
handler is operating In the manner in-
tended when the current provisions of
the order were made effective.

The revision provided herein would
not preclude a producer-handler from
delivering his fluid milk products to a
sales outlet that also acquires fluid
milk products from other sources.
However, if the arrangements for the
additional fluid milk requirements of
the outlet are made by the producer-

- handier rather than the-operator of
the outlet, the additional fluid milk
products should be regarded as a re-
ceipt of the producer-handier.

5. Classification of shrinkage and
products that are dumpqd or disposed
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of/for animal feed. The proposal to
combine certain plant sbrinkage,
animal feed and dumped products into
a single use category and to permit up
to 3 percent of a plant's receipts of
bulk fluid milk products and bulk fluid
cream products claimed in such use to
be classified as Class IIr milk should
not be adopted.

The order presently classifies as
Class III milk any fluid milk products,
fluid cream products, eggnog, yogurt.
or sin filed' products that are-
dumped by a handler or disposed of
for animal feed. In the case of shrink-
age, the order permits up to 2 percent
of a plant's receipts of producer milk
to be classified as Class I milk. If the
plant's receipts are from a cooperative
association in its capacity as a handler
on bulk tank milk, then the 2 percent
allowance is divided between the coop-
erative and the plant operator, with
the cooperative receiving a 0.5 percent
allowance and the plant operator re-
ceiving 1.5 percent. However, if the
plant operator buys the milk on the
basis of farm weights and tests, he
gets the full 2 percent allowance. One
and one-half percent of receipts also is
the- maximum allowable shrinkage
that can be assigned to Class MI with
respect to receipts of bulk milk from
other plants., To the extent that the
quantity of shrinkage in these cases
exceeds the specified limits on Class
III uses, the order provides that the
excess shall be classified as Class I
milk. All shrinkage assigned to re-
ceipts'of other source milk for which
Clas II or Class I uses is requested
is classified as Class 1 milk.

A handler who operates a pool dis-
tributing plant proposed that plant
sbrinkage now subject to the 2 percent
limit, animal feed and dumped fluid
milk products be combined into a
single use classification. He would
then allow up to 3 percent of a plant's
receipts in such use category to be
classified as Class II milk. Proponent
claimed that his objective in proposing
the revision is to simplify the proce-
dures and reduce the costs on the part
of the market administrator and han-
dlers'in accounting for anfma feed
and dumped products. He pointed out
that his proposal would minimize
delays in disposing of route returns
that can not be salvaged and thereby
reduce the health hazards associated
with disposing of such products. Pro-
ponent modified his proposal at the
hearing to recognize circumstances in
which a handler may need to dispose
of a large quantity of receipts due to
an unusual situation. In such circum-
stance, he-would permit the handler to
dump such milk and classify such loss
as Class I milk without limit pro-
vided that the market administrator is
notified of the handler's intention to

* dump the milk and is given an oppor-
tunity to verify such dumpage.

A handler who operates three pool
distributing plants oppoeed the pro-
posal. Opponent claimed that combin-
ing shrinkage, animal feed and
dumped products into a single classifl-
cation would not simplify the account-
ing for such products. The plant oper-
ator also maintained that animal feed
and dumped products are distinct utill-
zationswhich can be measured, tested
and verified. He pontfd out that
shrinkage, on the other hand, Is a re-

- sidual figure and is a loss that cannot
be measured, tested or verified.

The principal cooperative assocl-
ation supplying handlers in the Texas
market also opposed any change in the
current method of classifying shrink-
age, animal feed. and dumped milk
products. The cooperative contended
that the amount of skim milk that
could be classified as Class III milk
under proponent's proposal Is greater
than is justified by the record evi-
dence. In that connection, the cooper-
ative contended that handlers would
receive an increase in the amount of
milk that can be classified as Class IIM
by not maintaining adequate records
of accountability. In addition, the co-
operative contended that the amount
of time required by the market admlh-
itrator's office to audit the books and
records of handlers would not be re-
duced since the same auditing proce.
dures now used would have to be con-
tinued. Also, under proponent's pro-
posal the market administrator's em-
ployees would still be required to mon-
itor the dumping of milk in those situ-
ations where a large quantity of milk
must be dumped.

Handlers normally experience some
shrinkage losses in milk processing op-
erations and, occasionally, must dis-
pose of spoiled products either by
dumping the products or disposing of
them for animnl feed. Because a han-
dler's costs are affected by the quanti-
ties of these products that are priced
as Class I and.Class HI milk, propo-
nent's proposal to combine these three
categories of milk use into a single
classification and allow up to 3 percent
of the handler's receipts in such uses
to be classified as Class HI milk would
have varying impacts on the cost of
milk to the various handlers in the
market. The proposal could reduce the
cost for those handlers who otherwise
would have excess shrinkage. This
could occur in situations where a han-
dier has little or no dumped products
or animal feed but has shrinkage that
exceeds the present allowable limits
for Class 1I use. Other handlers who
otherwise would have all of their
shrinkage, animal feed usage and
dumped products classified as Class III
milk could have some of such usage3
classified as Class I milk in the event
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the quantity of dumped products and
animal feed uses exceeds 1 percent of
producer receipts at such plant.

An analysis of data for the market
reveals that the adoption of propo-
nent's proposal would be to the disad-
vantage of a number of pool plant op-
erators. An examination of data for
May 1977 reveals that as many as one-
third of the pool plant operators could
be dLbadvantaged.

For example, 16 of the 44 pool
plants regulated by the Teas -1lk
order disposed of more than one per-
cent of their receipts as animal feed,
whereas proponent would have limited
a handler's uses for animal feed and
dumped products (excluding unusual
losses) to one percent of receipts
Three of the 16 plants had animal
feed disposition In excess of 1.5 per-
cent while two plants disposed of more
than 2 percent of their receipts as
animal feed. On the basis of data for
November 1977, 9 of the 44 pool plants
disposed of more than one percent of
their receipts of skim milk or butterfat
as animal feed. Three of the 9 pool
plants disposed of more than 1.5 per-
cent of their receipts in such uses.

An analysis of data submitted by
proponent with respect to his plant's
operation reveals that the percentage
of his plant's receipts disposed of as
animal feed and dumped milk prod-
ucts during some months of the year
also exceeded the limit that he pro-
posed. VWile proponent is willing to'
accept a Class I classfcation for milk
that exceeds the limits he has pro-
posed, there is no reason to deny other
handlers a Class M classification for
milk for which they can produce rec-
ords substantiating the use of milk re-,
ceipts as either animal feed disposition
or as dumped milk products.

The reasons set forth by proponent
for adopting his proposal are not com-
pelling reasons for changing the cur-
rent classification provisions as they
relate to shrinkage, animal feed and
dumped products. Accordingly, the
proposal s denied.

6. Partial payments to a cooperative
association. The order should be re-
vised to allow a handler to elect
whether or not to adjust the an-
nounced Class I price for the preced-
ing month by the butterfat differen-
tial to reflect the butterfat content of
bulk fluid milk products received from
a cooperative's pool plant in -making
partial payment for such milk. There
was no opposition expressed at the
hearing to the proposed change.

The order currently provides that a
handler who receives bulk fluid milk
products from a pool plant operated
by a cooperative association shall
make 2 payments during the month to
the market administrator in settle-
ment for such purchases. The handler
must make a partial payment on or
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before the 26th day of the month for
those products received during the
first 18 days of the month at the Class
III price for the preceding month ad-
Justed by the butterfat differential.
On or before the 16th day after the
end of each month, the handler must
make payment for all bulk fluid milk
products received during the month
from a cooperative's pool plant at-the
applicable class prices adjustedeby the
butterfat differential, less the amount
of the payment made on or before the
26thl day of the month.

For producer milk and milk received
from a cooperative association in its
capacity as a handler on-farm bulk
tank milk, the order provides that the
handler, in making a partial payment
for the milk, shall pay the previous
month's Class III price without adjust-
ment for the butterfat content of the
milk received.

Some proprietary handlers in the
Texas market receive whole milk from
a cooperative association in-its capac-
ity as a handler on farm bulk tank
milk and on occasion from the same
cooperative's pool plant as well. In
making partial payments, these han-
dlers have tended to pay the previous
month's announced Class IMl price
without adjustment for butterfat for
both the bulk tank mlk and the plant
milk. In some instances, the butterfat
content of the milk received from the
cooperative's plant has been above 3.5
percent and, as a consequence, the
handler's payment has been less than
the value of such milk. Usually, the
amount of the underpayment has
been relatively insignificant. However,
such underpayment violates the
order's provisions and 'subjects the
handler to a late payment charge on
the amount of the underpayment.

It is not necessary for the orderly
marketing of mil- to require handlers
to adjust the previous month's Class
III price to reflect the butterfat con-
tent in making partial payments for
bulk milk received from a coopera-
tive's pool plant. The value of the
milk, including any added value due to
the butterfat content exceeding 3.5
percent, is reflected in the handler's
final payment to the cooperative asso-
ciation. For that reason, handlers
should be permitted to make partial
paymentsf at the previous month's
Class III price without, adjustment for
butterfat for milk that Is received
from a cooperative's pool plant.

The order should provide, however,
that the buying handler may adjust
the Class III price to reflect the but-
terfat content if he desires to do so.
This option will benefit handlers who
receive skim milk fromn a cooperative's
pool plant. In such situations, pay-
ment at the announced Class III-price
would result in a payment in bxcess of
the classified use value of such milk.

PROPOSED RULES

At the time of final payment, the han-
dler then would be due a credit from
the cooperative association. This un-
necessary additional transaction can
be avoided by allowing a handler to
adjust his partial payment to reflect
the butterfat content of milk pur-
chased from a cooperative's pool plant.

RULINGS ON -PROPOSED FINDINGS AND
CONCLUSIONS

Briefs and proposed findings and
conclusions v'ere filed on behalf of cer-
taii interested parties. These briefs,
proposed findings and conclusions and
the evidence in the record were consid-
ered in making the findings and con-
clusions set forth above. To the extent
that the suggested findings and con-
clusions filed by interested parties are
inconsistent with the findings and con-
clusions set forth herein, the requests

*to make such findings or reach such
conclusions are denied for the reasons
previously stated in this decision.

GENERAL FINDINGS

The following findings and determi-
nations supplement those that were
made when the order was first issued
and when it was amended. The previ-
ous findings and determinations are
hereby ratified and confirmed, except
where they conflict with those set
forth below.

(a) The tentative marketing agree-
ment and the order, as hereby pro-
posed to .be amended, and all of the
terms and conditions thereof, will tend
to effectuate -the declared policy of
the Act; -

(b) The parity prices of milk as de-
termined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply, and
demand for, milk in the marketing
area, and the minimum prices speci-
fied in the tentative marketing agree-
ment and the order, as hereby- pro-
posed to be amended, are such prices
as will reflect the aforesaid factors,
insure a sufficient quantity of pure
and wholesome milk, and be in the
public interest; and

(c) The tentative marketing agree-
ment and the order, as hereby pro-
posed to be amended, will regulate the
handling of milk in the same manner
as, and will be applicable only to per-
sons in the respective classes of indus-
trial and commercial activity specified.
in, a marketing agreement upon which
a hearing has been held.

RULINGS ON EXCEPTIONS

In arriving at the findings and con-
clusions, and the regulatory provisions
of this decision, each of the exceptions
received was carefully and fully con-
sidered in conjunction with the record
evidence. To the extent that the'find-

ings and conclusions, and the regula-
tory provisions of this decision are at
variance with any of the exceptions,
.such exceptions are hereby overruled
for the reasons previously stated in
this decision.

MARKETING AGREEMENT AND ORDER

Annexed hereto and made a part
hereof are two documents, a MAR-
KETING AGREEMENT regulating
the handling of milk, and an ORDER
-amending the order regulating the
handling of milk in the Texas market-
ing area which have been decided
upon as the detailed and appropriate
means of effectuating the foregoing
conclusions.

it is hereby ordered, That this entire
decision, except the attached market-
ing agreement, be published in the
FERAL REGISTER. The regulatory pro-
visions of the marketing agreement
are identical with those contained In
the order as hereby proposed to be
amended by the attached order which
is published with this decision.

DETERMINATION OF PRODUCER APPROVAL
AND REPRESENTATIVE PERIOD

October 1978 is hereby determined
to be the representative period for the
purpose of ascertaining whether the
Issuance of the order, as amended and
as hereby proposed to be amended,
regulating the handling of milk In the
Texas marketing area Is approved or
favored by producers, as defined under
the terms of the order as amended and
as hereby proposed to be amended,
who during such representative period
were engaged in- the production of
milk for sale within the aforesaid mar-
keting area.

(This decision constitutes the De-
partment's Final Impact Analysis
Statement for this proceeding.)

Signed at Washington, D.C., on: Da-
cember 18, 1978.

P. R. "BOBBY" SMITH,
Assistant Secretary for

Marketing Services.

Order' amending the order, regulat
ing the handling of milk in the Texas
marketing area.

FINDINGS AND DETERMINATIONS7

The findings and determinations
hereinafter set forth are supplemen-
tary and in addition to the findings
and-determinations previously made in
Connection with the issuance of the
aforesaid order and of the previously
issued amendments thereto; and all of
said previous findings and determina.
tions are hereby ratified and affirmed,

'This order slall not become effective
unless and until the requirements of
§ 900.14 of the rules of practice and proce-
dure .governing proceedings to formulate
marketing agreements and marketing orders
have been met.
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except insofar as such findings and de-
terminations may be in conflict with
the findings and determinations set
forth herein.

(a) Findings. A public hearing was
held upon certain proposed amend-
ments to the tentative marketing
agreement and to the order regulating
the handling of milk in the Texas
marketing area. The hearing was held
pursuant to the provisions of the Agri-
cultural Marketing Agreement Act- of
1937, as amended (7 U.S.C. 601 et seq.),

- and the appicable rules of practice and
procedure (7 CFR Part 900).

Upon the basis of the evidence intro-
duced at such hearing and the record
thereof, it is found that:

(1) The said order as hereby amend-
ed, and all of the terms and conditions
thereof, will tend to effectuate the de-
clared policy of the Act;

(2) The parity prices of milk, as de-
termined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and
demand for milk in the said marketing
area, and the minimum prices speci-
fied in the order as hereby amended,
are such prices as will reflect the
aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(3) The said order as hereby amend-
ed regulates the handling of milk in
the same manner as, and is applicable
only to persons in the respective
classes of industrial or commercial ac-
tivity specified in, a marketing agree-
ment upon which a hearing has been
held.

Order relative to handling. It is
therefore ordered that on and after
the effective date hereof the handling
of milk in the Texas marketing area
shall be in conformity to and in com-
pliance with the terms and conditions
of the order, as amended, and as
hereby amended, as follows:

The provisions of the proposed mar-
keting agreement and order amending
the order contained in the recom-
mended decision issued by the Acting
Deputy Administrator, Marketing Pro-
gram Operations, on October 11, 1978,
and published in the FEDERAL REGIS-

R on October 16, 1978 (43 FR 47534)
shall be and are the terms and provi-
sions of this order, amending the
order, and are set forth in full herein.

1. Section 1126.10(c) is revised as fol-
lows:

§ 112

(c)
prod
whi
ti.ah
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from pool plants do not exceed the
lesser of 5 percent of his Class I dispo-
sition during the month or 10,000
pounds;

C C S S S

2. Section 1126.13(d) is revised as fol-
lows:

§ 1126.13 Producer milk.

* 0

(d) Diverted fro
scribed in § 1126.7
of the handier ope
another pool plat
diverted to a plant
erative association
the cooperative as
Milk so diverted si
plant to which div

3. Section 1126.7
follows:

§ 1126.73 Payments
cooperative asso
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[4910-13-M]
DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

[14 CFR Part 71]

[Airspace Docket No. 'l8-ASW-553

TRANSITION AREA; PROPOSED ALTERATION

Kerrville, Texas

AGENCY: Federal Aviation Adminis-
tratlon (FAA), DOT.

em a pool plant de- ACTION: Notice of proposed rulemak-
(a) for the account ing.
rating such plant to SUMMARY: The nature of the action
Lt, except that milk being taken is to propose alteration of
operated by a coop- the transition area at Kerrville, Tex.

The intended effect of the proposedmay not be milk of action is to realign controlled airspace
soclation's members, for aircraft executing instrument ap-
hall be priced at the proach procedures to the Kerrville
erted; or Municipal (Louis Schrelner Field) Air-

port. The crcumstanbes which created
* * * the need for the action were relocation

of the nondirectional radio beacon
r3(g)(1) is revised as (NDB), commissioning of the Center

Point VORTAC, and the proposed in-
stallation of a nonfederal localizer and

to producers and to outer marker to runway 30, with asso-
ciations, elated instrument approaches.

(g) ••

(1) On or before the 26th day of
each month, an amount determined by
multiplying such receipts during the
first 18 days of the month by the Class
I price for the preceding month. If

the handier so elects, such price may
be adjusted by the butterfat differen-
tial specified in § 1126.74 for the pre-
ceding month; and

[FR Doc. 78-36132 Filed 12-27-78:8:45 am]

[4410-10-M]

DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

[8 CFR Part 231]

SUBMISSION OF AIRCRAFT-VESSEL REPORTS
(FORMS t-92) FOR DIRECT FLIGHTS BE-
TWEEN THE UNITED STATES AND CANADA

CRoss Rlrm=zc For a document con-
cerning proposed rules on ie required su-

6.10 Producer-handler. mission of Forms 1-92 (Aircr ft/Vessel Re-
ports) for passengers on direct flights be-
tween the United States and Canada. see
FR Doc. 36177 In the "Rules and Regula-

Whose. receipts of fluid milk tions" section of this Issue. Refer to the
ucts (including such products Table of Contents under Immigration and

-h he obtains at a location other Naturalization Service for the correct page
his -rnoein- -nt fnr ditribh, number.

tion on his routes) during the month

DATES: Comments on or before Janu-
ary 29, 1979.
ADDRESSES: Send comments on the
proposal to: Chief, Airspace and Proce-
dures Branch, Air Traffic Division,
Southwest Region, Federal Aviation
Administration, P.O. Box 1689, Fort
Worth, Texas 76101.

An informal docket may be exam-
ined at the Office of the Chief, Air-
space and Procedures Branch, Air
Traffic Division.

FOR F UT R INFORMATION
CONTACT.

Ken Stephenson, Airspace and Pro-
cedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration,
P.O. Box 1689, Fort Worth, Texas
76101; telephone 817-624-4911, ex-
tension 302.

SuPL ETARY INFORMATION:
In Subpart G 71.181 (43 FR 440) of
FAR Part 71, the description of the
Kerrville, Tex., transition area reflects
controlled airspace designated on the
Kerrvllie NDB. Relocation of the
NDB. commisoning of the Center
Point VORTAC and installation of a
nonfederal localizer and outer marker
require realignment of instrument ap-
proach procedures and associated con-
trolled airspace.

Comrns Isvr=

Interested persons may submit such
written data, views or arguments as
they may desire. Communications
should be submitted in triplicate to
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Chief, Airspace and Procedures
Branch, Air Traffic Division, South-
west Region, Federal Aviation Admin-
istration, P.O. Box 1689, Fort Worth,
Texas 76101. All communications re-
ceived on or before January 29, 1979
will be considered before action is
taken on the proposed amendment. No
public hearing is contemplated at this
time, but arrangements for informal
conferences with Federal Aviation Ad-
ministration officials may be made by
contacting the Chief, Airspace and
Procedures Branch. Any data, views or
arguments presented during such con-
ferences must also be submitted in
writing in accordance with this notice
in order to become part of the record

'for consideration. The proposal con-
tained In this notice may be changed
in the light of comments received. All
comments will be available, 'both
before and after the closing date for
comments, in the Rules Docket for ex-
amination by interested persons.

AvAILABIm= OF NPRM

Any person may obtain a copy of
this notice of proposed rule making
(NPRM) by submitting a request to
the Chief, Airspace and Procedures
Branch, Air Traffic Division, South-
west Region, Federal Aviation Admin-
istration, P.O. Box 1689, Fort Worth,
Texas 76101, or by calling 817-624-
4911, extension 302. Communications
must identify the notice number of
this NPRM. Persons interested in
being placed on a mailing list for
future NPRMs should contact the
office listed above.

THE PROPOSAL

The FAA is considering an amend-
ment to Subpart G of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to alter the Kerrville, Tex.,
transition 'area. The FAA believes this
action will properly align controlled
airspace for aircraft executing instru-
ment approach procedures established
for the airport. Subpart G of Part 71
was republished in the FEDERAL REGIS-
TER on January 3, 1978 (43 FR 440).

'THE PRoi'osan AMaNMT

Accordingly, pursuant to the author-
ity delegated to me, the FAA proposes
to amend 71.181 of Part 71 of the Fed-
eral Aviation Regulations (14 CFR
Part 71) as republished (43 FA 440) by
altering the Kerrville, Tex., transition
area as follows:

HERRVILLE, TEX.

That airspace extending upward
from 700 feet above the surface within
a 8.5-mile radius of the Kerrville Mu-
nicipal (Louis Schreiner Field) Airport
(latitude 29"58'38" N., longitude
99°05'13" W.).

(Sec. 307(a), Federal Aviation Act of 1958
(49 U.S.C. 1348(a); and Bec. 6(c), Depart-
ment of Transportation Act (49 U.S.C.
1655(c)).).

NoT,-The FAA has determined that this
document Involves a proposed regulation
which is not considered to be significant
under the procedures and criteria prescribed
by Executive Order 12044 and as imple-
mented by Interim Department of Transpor-
tation guidelines (43 FR 9582; March 3,
1978).

Issued in Fort Worth, Tex., on De-
cember 13, 1978.

PAUL J. BAKER,
Acting-Director,
SouthwesI.Region.

(FR Doc. 78-35940,Filed 12-27-78; 8:45 am]

[4910-13-M]

[14 CFR Part 711

[Airspace Docket No. 78-EA-871

VOR FEDERAL AIRWAYS

Designation

AGENCY: Federal Aviation Adminis-
tration (FAA), DOT.

ACTION: Notice of proposed rulemak-
ing.

SUMMARY: This notice proposes to
designate an airway (V-373) from Gor-
donsville, Virginia, to IRONS intersec-
tion, south of Washington, D.C. via
the SABBI intersection which is east
of Brooke, Virginia. This action would
designate as an airway a route that is
presently used as an arrival vector
route to the Washington area thereby
reducing the coordination and commu-
nication timerequired for its use.

DATES: Comments must be received
on or before January 29, 1979.

ADDRESSES: Send comments on the
proposal in triplicate to: Director, FAA
Eastern Region, Attentioh: Chief, Air
Traffic Division, Docket No. 78-EA-87,
Federal Aviation Administration, Fed-
eral Building, John F. Kennedy Inter-
national Airport, Jamaica, N.Y. 11430.

The official docket may be examined
at the following location: FAA Office
of the Chief Counsel, Rules Docket,
(AGC-24), Room 916, 800 Indepen-
dence Avenue, SW., WasEington, D.C.
20591.

An informal docket may be exam-
ined at the office of the Regional Air
Traffic Division.

FOR FURTHER INFORMATION
CONTACT:

Mr. Everett L. McKisson, Airspace
Regulations Branch (AAT-230), Air-
space and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C.
20591; telephone: (202) 426-3715.

SUPPLEMENTARY INFORMATION:

COMMENTS INVITED

Interested persons may participate
in the proposed rulemaking by submit-
ting such -written data, views or argtl-
ments as they may desire.. Communi-
cations should Identify the airspace
docket number and be submitted In
triplicate to tlhe Director, Eastern
Region, Attention: Chief, Air Traffic
Division, Federal Aviation Administra-
tion, Federal Building, John F. Kenne-
dy International Airport, Jamaica,
N.Y. 11430. All communications re-
ceived on or before Jan. 29, 1979 will
be considered before action is taken on
the proposed amendment. The propos-
al contained in this notice may be
changed in the light of comments re-
ceived. All comments submitted will be
available, both before and after the
closing date for comments, In the
Rules Docket for examination by In-
terested persons.

AVAILABILITY OF NPRM

Any person may obtain a copy of
this notice of proposed rulemaking
(NPRM) by submitting a request to
the Federal Aviation Administration,
Office of Public Affairs, Attention:
Public Information Center, APA-430,
800 Independence Avenue, SW., Wash-
ington, D.C. 20591, or by calling (202)
426-8058. Communications must Iden-
tify the docket number of this NPRM.
Persons interested in being placed on a
mailing list for future NPRMs should
alsb request a copy of Advisory Circti-
lar No. 11-2 which describes the appli-
cation procedures.

THE PROPOSAL

The FAA is considering an amend-
ment to Part 71 of the Federal Avi-
ation Regulations (14 CFR Part 71)
that would add a new airway num-
bered V373. This airway would re-
place the present arrival vector route
from Gordonsville via the INT of Gor-
donsville'065T (071*M) and Washing-
ton 189°T (196!M) radials to the INT
of Washington 189"T (196°M) and Not-
tingham, Md. 238°T (245'M) radials.
By designating this route as an airway
it may be referred to by airway
number rather than a lengthy descrip-
tion of intersections. This reduction in
route definition would reduce the
flight planning and communication
time for both the pilot and the air
traffic controller.

THE PROPOSED AMENDMENT

Accordingly, pursuant to the author-
ity delegated to me, the Federal Avi-
ation Administration proposes to
amend § 71.123 of Part 71 of the Fed-
eral Aviation Regulations (14 CFR
Part 71) as republished (43 FR 307) as
follows:
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In § 71.123, "V-373 From Gordonsville.
Va., via lI-T of Gordonsville 065' and Wash-
ington, D.C. 189' radials; to INT Washing-
ton 189" and Nottingham, Md., 238" radials."
is added.
(Secs. 307(a) and 313(a), Federal Aviation
Act of 1958 (49 U.S.C. 1348(a) and 1354(a)):
Sec. 6(c), Department of Transportation Act
(49 U-S.C. 1655(c)); and 14 CFR 11.65.)

The FAA has determined that this
document involves a proposed regula-
tion which is not significant under the
procedures and criteria prescribed by
Executive Order 12044 and implement-
ed by interim Department of Trans-
portation guidelines (43 FR 9582;
March 8, 1978).

Isszued in Washington, D.C., on De-
cember 19, 1978.

WILInAM E. BROADWATER,
Chief, Airspace and Air

Traffzc Rules Divisiom
M Doc. 78-35938 Filed 12-27-78; 8:45 am]

[4910-13-M]

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

[14 CFR Part 71]

[Airspace Docket No. 78-S0-73]

DESIGNATION OF FEDERAL AIRWAYS, AREA
LOW ROUTES, CONTROLLED AIRSPACE, AND
REPORTING POINTS

Proposed Designation of Transition Area,
Cullowhee, North Carolina

AGENCY: Federal Aviation Adminis-
tration (FAA), DOT.
ACTION: Notice of proposed rulemak-
ing.

SUMMARY: This proposed rule will
designate the Cullowhee, North Caro-
lina, Transition Area and will lower
the base of controlled airspace within
a 20-mile radius of the Jackson
County Airport from 1200 to 700 feet
AGL to accommodate Instrument
Flight Rule (IFR) operations. A new
public use instrument approach proce-
dure has been developed for the Jack-
son County Airport, and the addition-
al controlled airspace is required to
protect aircraft conducting Instru-
ment Flight Rule (IFR) operations.

DATES: Comments must be received
on or before: March 15, 1979.
ADDRESS: Send comments on the
proposal to: Federal Aviation Adminis-
tration, Chief, Air Traffic Division,
P.O. Box 20636, Atlanta, Georgia
-30320.
FOR FURTHER INFORMATION
CONTACT.

William F. Herring, Airspace and
Procedures Branch, Federal Aviation
Administration, P.O. Box 20636, At-

lanta, Georgia 30320; telephone: 404-
763-7646.

SUPPLEMENTARY INFORMATION:

CoLILTENs IvrE

Interested persons may participate
in the proposed rulemaking by submit-
ting such written data, views or argu-
ments as they may desire. Communi-
cations should identify the airspace
docket number and be submitted in
triplicate to the Director, Southern
Region, Federal Aviation Administra-
tion, Attention: Chief, Air Traffic Di-
vision, P.O. Box 20636, Atlanta, Geor-
gia 30320, All communications received
on or before March 15, 1979, will be
considered before action is taken on
the proposed amendment. The propos-
al contained in this notice may be
changed in the light of comments re-
ceived. All comments submitted will be
available, both before and after the
closing date for comments, in the
Rules Docket for examination by in-
terested persons. A report summariz-
ing each public contact with FAA per-
sonnel concerned with this rulemaking
will be filed in the public, regulatory
docket.

AvAnmAumry OF NPRM

Any person may obtain a copy of
this notice of proposed rulemaking
(NPRM) by submitting a request to
the Federal Aviation Administration,
Office of Public Affairs, Attention:
Public Information Center, APA-430,
800 Independence Avenue, S.W.,
Washington, D.C. 20591, or by calling
(202) 426-8058. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2 which de-
scribes the application procedures.

THE PROPOSAL

The FAA is considering an amend-
ment to Subpart G of Part 71 of the
Federal Aviation Regulations (14 CPR
Part 71) to designate the Cullowhee,
North Carolina, Transition Area. This
action will provide controlled airspace
protection for IFR operations at Jack-
son County Airport. An I'IDB standard
instrument approach procedure utRiz-

Ang the Cullowhee (nonfederal) non-
directional radio beacon is proposed In
conjunction with the designation of
this transition area.

THE PROPOSED A=iXmEUhMr

§71.181 [Amended]
Accordingly, the Federal Aviation

Administration proposes to amend
Subpart G, § 71.181 (44 FR 442) of
Part 71 of the Federal Aviation Regu-
lations (14 CFR 71) by adding the fol-
lowing:

CumLLowzr, NoRr- CAROLIEA

That air.pace extending upward from 700
feet above the surface within a 20-mile
radiu3 of Jackzon County Airport (Lat-
35"19'06'" N.. Long. 8312*43" W.).
(Se. 307(a) of the Federal Adation Act of
1953, as amended (49 U.S.C. 1348(a)) and
See. 6(c) of the Department of Transporta-
tion Act (49 U.S.C. 1644(c)).) -

No r.-The Federal Aviation Administra-
tion has determined that thb document in-
volves a propozed regulation which is not
consIdered to be significant under the proce-
durea and criteria prescribed by Executive
Order 12044 and as implemented by interim
Department of Transportation guidelines
(43 FR 9582; ?Jarch 8,1978).

Is-ued in East Point, Georgia, on De-
cember 15, 1978.

PH, ML M. SWAMEY,
Director, Southem Region.

[FR Doc. 78-3607 Filed 12-2'7-78; 5:45 am]

[4910-13-M]

[14 CFR Paris 71 and 731

(Airspace Docket No. 718-SO-551

TEMPORARY RESTRICTED AREAS

Proposed Esfablishent

AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
ACTION: Notice of proposed rulemak-
ing.

SUMMARY: This notice proposes to
designate six temporary restricted
areas inthe vicinity of Camp LeJeune,
N.C., to contain a major military exer-
cise. These proposed actions will pro-
vide for the safe and efficient use of
the navigable airspace by prohibiting
unauthorized flight operations of non-
participating aircraft within the joint
use restricted airspace during the pro-
posed time the areas are in use.

DATES: Comments must be received
on or before January 29, 1979.
ADDRESSES: Send comments on the
proposal in triplicate to: Director, FAA
Southern Region, Attention: Chief,
Air Traffic Division, Docket No. 78-
SO-55, Federal Aviation Administra-
ton. P.O. Box 20636, Atlanta, Ga.
30320.

Send comments concerning environ-
mental and land use aspects to: Cap-
tain E. G. Smith, USN, CLNCLANT N-
37, Norfolk, Va. 23511 Telephone. (A/
C 804) 444-6375.

The official docket may be examined
at the following location: FAA Office
of the Chief Counsel, Rules Docket
(AGC-24), Room 916, 800 Indepen-
dence Avenue, SW., Washington, D.C.
20591.

An informal docket may be exam-
ined at the office of the Regional Air
Traffic Divisions.
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FOR FURTHER INFORMATION
CONTACT: -

Mr. Everett L. McKisson, Airspace
Regulations Branch (AAT-230), Air-
space and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C.
20591; telephone: (202) 426-3715.

SUPPLEMENTARY INFORMATION:

COMENTS INVIT
Interested persons may participate

in the proposed rulemaking by submit-
ting such written data, views or argu-
ments as they may desire. Communi-
cations should identify the airspace
docket number and be submitted in
triplicate to the Director, Southern
Region, Attention: Chief, Air Traffic
Division, Federal Aviation Administra-
tion, P.O. Box 20636, Atlanta, Ga.
30320. All communications received on
or before January 29, 1979, will be con-
sidered before action is taken on the
proposed amendments. The proposals
contained in this notice may be
changed in the light of comments re-
ceived. All comments submitted will be
available, both before and after the
closing date for comments, in the
Rules Docket for examination by in-
terested persons. 1

AvAmABn=T OF NPRM

'Any person may obtain a copy of
this notice of proposed rulemaking
(NPRM). by submitting a request to
the Federal Aviation Administration,
Office of Public Affairs, Attention:
Public Information Center, APA-430,
800 Independence Avenue, SW., Wash-
ington, D.C. 20591,. or by calling (202)
426-8058. Communications must iden-
tify the docket number of this NPRM.
Persons interested in being placed on a
mailing list for future NPRMs should
also request a copy of Advisory Circu-
lar No. 11-2 which describes the .appli-
cation procedures.

THE PRoposAL

The FAA is considering amendments
to § 71.151 of Part 71 and Section 73.26
of Part 73 of the Federal Aviation
Regulations (14 CFR Parts 71 and 73)
to designate temporary -restricted
areas identified as R-5315A, R5315B,
R-5315C, R-5315D, :R-5315E, and R-
5315F in the vicinity of Camp Lejeune,
N.C., to contain a major military joint
readiness exercise. Those restricted
areas that penetrate the -Continental
Control Area would also be included as
controlled airspace for the duration of
their designation. This exercise -will
provide training for several military
commands operating under a single
Joint command. The designated
ground maneuver areas are: Camp Le-
Jeune, Croatan 'National Forest,
Cherry Point and additional land

leased by the Corps of Engineers for
this exekcise. Supersonic flight and
live ordnance will not be used in the
temporary areas.

There will be an air superiority cam-
paign, an amphibious operation em-
ploying helicopter. and supporting
fixed wing aircraft in the Onslow Bay
area, helicopterborne airmobile as-
saults in the Camp Lejeune area, and
supporting naval air operations from a
carrier at sea and from NAS Oceana,
Va. Land based aircraft will operate
from Seymour Johnson, Shaw, Pope,
Myrtle Beach AFBs and other candi-
date airfields.

It is estimated that the total number
of exercise aircraft/sorties from all
Services will be approximately 1,000.
Exercise aircraft operating outside of
the proposed restricted airspace and in
positive control airspace, or in IFR
conditions, will be on individual flight
plans. Lines of communication will be
installed with appropriate FAA facili-
ties in order to coordinate movement
of nonexercise air traffic through the
exercise area when exercise activity
permits. In addition, local business
phone numbers (reverse charge) will
be established and published for co-
ordination of nonexercise air traffic.

Commancder in Chief, Atlantic (CIN-
CLANT) will serve as the lead agency
for purposes of compliance with the
National Environmental Policy Act.
The proposed restricted areas would
be designated as joint use and IFR/

Roperations in the areas may be
authorized/permitted by the control-
ling agency when the areas are not in
use by the using agency. The control-
ling agency for the proposed restricted
areas would be the FAA, Washington
ARTC Center.

THE PROPOSED AmENDMT

Accordingly, pursuant to the author-
ity delegated to me, the Federal Avi-
ation Administration proposes to
amend Parts 71 and 73 of the Federal

-Aviation Regulations (14 CFR Parts 71
and 73) as republished (43 FR 344,
697) as follows:

§71.151 [Amended]
In§ 71.151 (43 FR 344), the following

temporary restricted areas are-added
for the duration of their time of desig-
nation from 0001, May 12, 1979, to
0001, local time, May 22, 1979:
R-5315A Lejeune, N.C.
R-5315C Lejeune, N.C.
R-5315D LeJeune, N.C.

§ 73.53 [Amended]
In § 73.53 (43 FR 697), the following

temporary restricted areas are added:
R-5315A LeJeune, N.C.
Boundaries. Beginning at Lat. 34"15;00'N.,

Long. 77"30'00"W.; to Lat. 34"57'00'N.,
Long. 77"02'45"W.; to Lat. 34"49'30'N.,
Long. 77*10'00"W.; to Lat. 34"4450'rN.,

r

Long. 77°14'40"W.; to Lat. 34*39'10"N.,
Long. 77°20'50"W.; to Lat. 34'40'20"N.,
Long. 77*22'12'W.W, to Lat. 34'38'12"N,,
Long. 77°26'00'W.: to Lat. 34"36'05"N,,
Long. 77*26'08"W.; to Lat. 34"33'00"N.,
Long. 77°19'00"'V.; to Lat. 34*30'20"N.,"
Long. 77°15'50"W.; thence southwest 3 fIm
from and parallel to the shoreline to Lat.
34=23'00"N., -Long. 77"30'00"W.: to Lat.
34*20'00"N., Long. 77'30'00'V.: to Lat.
34°26'30"N., Long. 77°40'00"W.: to Lat.
34"42'30"N., Long. 77°23'001V.: to Lat.
34°55'00'N., Long. 77°35'30"W.; thence to
point of beginning.

Designated altitudes. Surface to but not in-
cluding FL 180.

Time of designation. Intermittent, 0001,
May 12, 1979, to 0001. local time, May 22,
1979.

Controlling agency. Federal Aviation Ad-
ministration, Washington ARTCC.

Using agency. United States Atlantic Com-
mand, Norfolk, Va.

R-5315B Lejeune, N.C.
Boundaries. Beginning at Lat. 34"51'00"N.,

Long. 77°05'30"W.; to Lat. 34°42'00"N.0
Long. 77'54'45'W.; to Lat. 34'41'50"N..
Long. 76°56'20"W.; to Lat. 34"37'30"N.,
Long. 78'56'20"W.; thence southwest 3 NM
from and parallel to the shoreline to Lat.
34°34'30'17., Long. 77109'00"W.; to Lat.
34°44'50"N., Long. 77'14'40"W.; to Lat.
34°49'30"N., Long. 77"10'00"V.; thence to
point of beginning.

Designated altitudes. Surface to but not in.
cluding 1,200 feet MSL.

Time of designation. Intermittent, 0001,
May 12, 1979, to 0001, local time, May 22,
1979.

Controlling agency. Federal Aviation Ad-
ministration, Washington ARTCC.

Using agency. United States Atlantic Com.
mand, Norfolk, Va.

R-5315C LeJeune, N.C.
Boundaries. Beginning at Lat. 34'57'00"N.,

Long. 77'02'45"W.; to Lat. 34"38°30"N.,
Long. 76°43'00"W.; thence west 3 NM from
and parallel' to the shoreline to Lat.
34*37'30"N., Long. 76'56'20"W.; to Lat.
34'41'50"N., Long. 76"56'20"W.: to Lat.
34"42'00"N., Long. 76*54'45"W.; to Lat.
34°51'00"N., Long. 77105'30"W.; to Lat.
34"49'30"N., Long. 77110'00"W.; thence to
point of beginning.

Designated altitudes. 4,000 feet MSL to but
not including FL 180.

Time of designation. Intermittent, 0001,
May 12, 1979, to 0001, local time, May 22,
1979.

Controlling agency. Federal Aviation Ad.
ministration, Washington ARTCC.

Using agency. United States Atlantic Com-
mand, Norfolk, Va.

P-5315D Lejeune, N.C.
Boundaries. Beginning at Lat. 35*15'00"N,

Long. 77"30'00"W.; to Lat. 35"4350"N.,
Long. 76"35'30"W.; to Lat. 35138551N.,
Long. 76"01'00"W.: to Lat. 35"36'45"'N,
Long. 76"01'20"W.; to Lat. 35"18'15°N,,
Long. 76"16'40"W.; to Lat. 35'23'151"N.,
Long. 76"34'40"W.; to Lat. 35"08'00"N.,
Long. 76'51'20"W.; to Lat. 35103'00"N.,

-Long. 76°57'00"W.; to Lat. 34'5700"1N.,
Long. 77"02'45"W.: thence to point of bo-
ginning.

Designated altitudes. 10,000 feet MSL to but
not including FL 180.

Time of designation. Intermittent, 0001,
May 12, 1979, to 0001, local time, May 22,
1979.

Controlling agency. Federal Aviation Ad-
ministration, Washington ARTCC.
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Using agency. United States Atlantic Com-
mand, Norfolk, Va.

R-5315E Lejeune, N.C.
Boundaries. Beginning at Lat. 35"54'50"N.,

Long. 76°33'10"W.; to Lat. 35*51'25"N.,
Long. 76°10'25'W.; to Lat. 35°40'25"N.,
Long. 76*12'25"W.; to Lat. 35°43'50"N..
Long. 76°35'30"W.; thence to point of be-
ginning.

Designated altitudes. 6,000 feet MSL to and
including 14,000 feet MSL.

Time of designation. Intermittent. 0001,
May 12, 1979, to 0001, local time, May 22,
1979.

Controlling agency. Federal Aviation Ad-
rninistration, Washington ARTCC.

Using agency. United States Atlantic Com-
mand, Norfolk, Va.

R-5315FLejeune, N.C.
Boundaries. Beginning at Lat. 35"51'25"'N.,

Long. 76"10'05"W.; to Lat. 35"50'20N.,
Long. 76'02'30'W.; to Lat. 35"39'20"N.,
Long. 76:05'00"W.; to Lat. 35"40'25"N.,
Long. 76°12'25"W.; thence to point of be-
ginning.

Designated altitudes. 10,000 feet MSL to
and including 14,000 feet MSL.

Time of designation. Intermittent, 0001,
May 12, 1979, to 0001, local time, May 22,
1979.

Controlling agency. Federal Aviation Ad-
ministration, Washington ARTCC.

Using agency. United States Atlantic Com-
mand, Norfolk, Va.

(Sees. 307(a) and 313(a), Federal Aviation
Act of 1958 (49 U.S.C. 1348(a) and 1354(a));
Sec. 6(c), Department of Transportation Act
(49 U.S.C. 1655(c)); and 14 CFR 11.65.)

Nov.-The FAA has determined that this
document involves a proposed regulation
which is not significant under the proce-
dures and criteria prescribed by Executive
Order 12044 and implemented by interim
Department of Transportation guidelines
(43 FR 9582; March 8, 1978).

Issued in Washington, D.C., on De-
cember 21, 1978.

WsILIA E. BROADWATER,
Chief, Airspace andAir

Traffic Rules Division.
DM Doc. 78-36069 Filed 12-27-78; 8:45 am]

[4210-O1-M]
DEPARTMENT OE HOUSING AND

URBAN DEVELOPMENT

Assistant Secretary for Housing-Federal
Housing Commissioner

[24 CFR Part 888]

[Docket No. R-78-5883

FAIR MARKET RENTS FOR NEW CONSTRUC-
TION AND SUBSTANTIAL REHABILITATION

McAlester, 0kla., Market Arca
AGENCY: Office of Assistant Secre-
tary for Housing, Federal Housing
Commissioner, HtJD.
ACTION: Proposed rule.
SUMMARY: This proposed rule would
amend the schedule of Fair Market
Rents for the McAlester, Oklahoma
market area. As required by statute,
the Secretary is revising, based on
recent data, fair market rents for Sec-
tion 8 low and moderate income hous-
ing in selected geographical areas.

DATES: Interested parties are invited
to submit written comments, data sug-
gestions, or objections by January 11,
1979.

ADDRESS: Rules Docket Clerk,
Office of General Counsel, Depart-
ment of Housing and Urban Develop-
ment, 451 7th Street, SW.. Washing-
ton, D.C. 20410, 202-755-7603. This is
not a toll-free number.

FOR FURTHER INFORMATION
CONTACT:.

Henry F. P. Cassagne, Chief Ap-
praiser, Office of Technical Support,
Department of Housing and Urban
Development, 451 7th Street SW.,
Washington, D.C. 20410, 202-472-
4810. This is not a toll-free number.

SUPPLEMENTARY INFORMATION:
Recent data and comments have been
recelvdd from the Oklahoma City Area
Office indicating an Immediate need
to establish Fair Market Rents for
Mobile Homes In the McAlester, Okla-
homa market area. It has been deter-
mined that it is Impracticable and un-
necessary to provide a 30-day period
for comments on these proposed revi-
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slons and that a 15-day period is rea-
sonable and in the public interest.

A Finding of Inapplicability respect-
Ing the National Environmental Policy
Act of 1969 has been made in accord-
ance with HUD procedures. A copy of
this Finding of Inapplicability wil be
available for public inspection during
regular business hours at the Office of
the Rules Docket Clerk at the address
set forth above.

Accordingly, the Secretary proposes
to incorporate in Part 888, Subpart A,
a Revised Schedule A for the McAles-
ter, Oklahoma market area as set
forth below.

(Scc. 7(d) Department of HUD Act (42
U.S.C. 3535(d).)

In accordance with Section 7(o) (4).
of the Department of HUD Act, Sec-
tion 324 of the Housing and Communi-
ty Development Amendments of 1978,
Pub. L. 95-557, 92 Stat. 2080, this pro-
posed rule has been granted waiver of
Congressional review requirements in
order to permit publication at this
time for public comment.

Issued at Washington, D.C., on Octo-
ber 26. 1978.

LAwnE cz B. SIo.s,
Assistant Secretary for Hous-

ing-Federal Housing Commis-
sionen

Soxrz= A-PAz ?JAmr R= roz NEW
* CoNssucTin Axm SursrAN=L REHSL-

TA3xox (sac=uniG HousG z P ANC szw
DLrTMoPMEN AMMczs PRoGRAM)
These Fair Market Rents have been trend-

cd ahead two years to allow time for proc-
eming and construction of proposed new
construction and substantial rehabilitation
rental projects.

Noa-The Fair Market Rents for (1)
Dwelling units designed for the elderly or
handicapped are those for the appropriate
siUe units, not to exceed 2-bedroom, multi-
plied by 1.05 rounded to the next higher.
whole-dollar, (2) congregate housing dwell:
ing units are the same as for non-congregate
units and (3) single room occupancy dwell-
lng units are those for 0-Bedroom units of
the same type.
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[4210-01-C] -

AREA

PROPOSED RULES

OFFICE OKLAHOA CITY - _ RELON VI - PALLAS

MOBILE HOME

SEMI-DETACHED /ROW

WALKUP

SEII-DETACHED/ROW

IWALKUP

SEMI-DETACHED/ROW

WALKUP

ELEVATOR-2-4 Sty
5 + Sty

DETACHED -

SEMI-DETACH ED/ROW

WALKUP

EI-E.VATOR-2-4 Sty
- 5 + Sty

.179 243 305

SEMI-DETACHED/ROW

.WALKUP-

ELEVATOR-2-4 Sty"
5 + Sty

[FR Doe. 78-36011 Filed 12-27-78; 8:45 am]
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[4210-01-M]
124 CFR Part 8881

[Docket No. R-78-589]

FAIR MARKET RENTS FOR NEW CONSTRUC-
TION AND SUBSTANTIAL REHABILITATION

Ada, Ardmore, l-id, Guymon, Lawton, Oklaho-
rna City, Shawnee, Stillwater, and Wood-
ward, Okla.; and Santa Ana, and San Bar-
nardino, Calif., Market Areas

AGENCY- Office of Assistant; Secre-
tary for Housing-Pederbl Housing
Commissioner, HUD.
ACTION: Proposed rule.
SUMMARY: This proposed rule would
amend the schedules of Fair Market
Rents for the Ada, Ardmore, Enid,
Guymon, Lawton, Oklahoma City,
Shawnee, Stillwater, and Woodward,
Oklahoma; and the Santa Ana and
San Bernardino, California market
areas. As required by statute, the Sec-
retary is revising, based on recent
data, fair market rents for Section 8
low and moderate income housing in
selected geographical areas.
DATES: Interested parties are invited
to submit written comments, data sug-
gestions, or objections by January 12,
1979.
ADDRESS: Rules Docket Clerk,
Office of General Counsel, Depart-
ment of Housing and Urban Develop-
ment, 451 7th Street, S. W., Washing-,
ton, D. C. 20410, 202-755-7603. This is
not a toll-free number.

PROPOSED RULES 60583

FOR FURTHER INFORMATION (Sec. 7(d) Department of HUM Act (42
CONTACT'. -U.&C. 3535(d).)

Henry F. P. Cassagne, Chief Ap-
praiser, Office of Technical Support.
Department of Housing and Urban
Development, 451 7th Street, S. W.,
Washington, D. C. 20410, 202-472-
4810. This Is not a toll-free number.

SUPPLEMENTARY INFORMATION.
Recent data. and comments have been
received from the Los Angeles and
Oklahoma City Area Offices indlcat-
ng an Immediate need to amend the

Fair Market Rents for the following
market areas:
Santa Ana and San Bernardino. Call.
fornia
Ada, Ardmore, Enid. Guymon, Lawton.
Oklahoma City, Shawnee. Stillwater,
and Woodward, Oklahoma.

It has been determined that It is Im-
practicable and unnecessary to provide
a 30-day period for comments on these
proposed revisions and that a 15-day
period is reasonable and In the public
interest.

A Finding of Inapplicability respect-
ing the National Environmental Policy
Act of 1969 has been made in accord-
ance with HUD procedures. A copy of
this FInding of Inapplicability will be
available for public inspection during
regular business hours at the Office of
the Rules Docket Clerk at the address
set forth above.

It is therefore proposed that Sched-
ule A of Part 888 be amended as set
forth below.

In accordance with Section 7(oX4) of
the Department of HUD Act, Section
324 of the Housing and Community
Development Amendments of 1978,
Pub. L. 95-557, 92 Stat. 2080, this pro-
posed rule -has been granted waiver of
Congressional review requirements in
order to permit publication at this
time for public comment.

Issued at Washington, D. C. on Octo-
ber 26, 1978.

LAWRZNcE B. Smozzs,
'Assistant Secretary for Hous-

ing-Federal Housing Cqmmis-
sionet

ScmmuLE A-F/in MARu= RzN-s FOR NEw
COSTRUCTIONr UM'D SUBStASrEIL RM1.1-
TATION (INCLUDING HOUSING FINANCE AND
D v Lozun-r AGNcIES PoG3RAS)

These Fair Market Rents have been trend-
ed ahead two years to allow time for proc-
essing and construction of proposed new
construction and substantial rehabilitation
rental projects.

Nor.-The Fair Market Rents for (1) _
dwelling units designed for the elderly or
handicapped are those for the appropriate
size units. not to exceed 2-bedroom multi-
plied by L05 rounded to the next higher
whole dollar. (2) congregate housing dwell-
ing units are the same as for non-congregate
units and (3) single room occupancy dwell-
Ing units are those for 0-bedroom units of
the same type.

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1973-
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[4210-01-C]

AklA/INSURtLG OFFICE .Ok1~hrm Ci-y. Okih -'1 O " VI - Datl d

MARKET AREA STRUCTURE TYPE NUMBER OF BEDROOMS

0 1 2 3 4 or more

DETACHED 307 386 452

SEMI-DETACHED/ROW 218 252 284 350 404
OKLAHOMA

WALKUP 195 225 254 313 361
CITY
OKLA. ELEVATOR-2-4 Sty- 219 249 278

5 + Sty 329 353 400

DETACHED - __-_362 414 468

ADA SEMI-DETACHED/ROW 213 251 335 382 451

WALKUP 190 224 299 341 ' 403

'OKLA. ELEVATOR-2-4 Sty 214 248 323

_5 +_ St 286 339 424
--DETACHED 322 397 453

SEMI-DETACHED/ROW 214 246 3005 375 414
SARDMORE, -WALKUP 191 220 272 335 370

OKLA ELEVATOR-2-4 Sty 215 '244 296
5 + -SLY 311 33 4 414

DETACHED 395 457 532

ENID, SElMI-DETACHED/ROW 256 -277 348 400 454

OKLA. WALKUP 229 247 311- 358 405

ELEVATOR-2-4 Sty 253 271 335
5 + Sty 370 401 511

DETACHED 351 426 493

GUYMON, SE41-DETACHED/ROW 192 225 324 393 440

WALKUP 171 201 289 1 351 393
OKLA., ELEVATOR-2-4 Sty 1.95 225 313

5 + Sty 284 315 450
iDETACHED 318 434 493

LAWTON,- SF4II-DETACHED/ROW 206 271 296 399 440

WALKUj 184 . 242 264 356 393
OKLA ELEVATOR-2-4 Sty- 208 266 288

5 + Sty 301 366 401

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978
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AR%4A/INSURING OFFICE OKLAHOMA CITY, OKLAHOMA REGION

60585

VI - DALLAS

MiARKET AREA STRUCTURE TYPE NU'BER OF BEDROOMS

0 1 2 3 4or more

DETACHED 322 381 429

SHAWNEE, SEII-DETACHED/ROW 199 239 298 352 384

OKLA., WALKUP 178 213 266 314 343

ELEVATOR-2-4 Sty 202 237 290

5 + Sty 293 323 406

DETACHED 313 404 474

STILLWATER, SEMI-DETACHED/ROW 218 244 289 373 424

OKLA. WALKUP 195 218 258 333 379

ELEVATOR-2-4 Sty 219 242 282
5 + Sty 294 310 194

DETACHED 317 397 470

WOODWARD, SELMI-DETACHED/ROW 206 246 293 366 420

OKLA. WALKUP 184 220 262 327 375

E-LEVATOR-2-4 Sty 208 244 286
5 + Sty 309 340 4!0l

DETACHED

SEMI-DETACHED/ROW

WALKUP

ELVATOR-2-4 Sty-
5 + Sty

DETACHED

SEII-DETACHED/ROW

WALKUP

ELEVATOII-2-4 Sty
5 + Sty

DETACHED

SEMI-DETACHED/ROW

WALKUP

ELEVATOR-2-4 Sty
-.. 5 + Sty -

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 23, 1978
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AREA/INSURING OFFICE LOS AN(FT.P..v; CA REGION IX - San Francisco

MARKT AREA STRUCTURE TYPE NUMBER OF BEDROOMS

0 1 2 4 or more

DETACHED 472 530 570

SANTA ANA, SEMI-DETACHED/ROW 369 450 502 543

CALIF. WALKUP 295 351 41?7 461 495

ELEVATOR-2-4 Sty 310 367 435
5 + Sty 424 1 491 ,592

DETACHED 460 512 568

SAN SEMI-DETACHED/ROW 348 425 471 535
ERNARDINO, WALKUP 262 316 377 409 454

CALIF. ELEVATOR-2-4 Sty 280 336 399
5 + Sty 387 448 544

DETACHED

SEII-DETACHED/ROW

WALKUP /

ELEVATOR-2-4 Sty
5 + Sty

DETACHED

,SEI-DETACHED/ROW

WALKUP

ELE-ATOR-2-4 Sty
5 +.Sty

DETACHED

SEMI-DETACHED/ROW

WALKUP -

ELEVATOR-2-4 Sty
5 + Sty

DETACHED

SEMI-DETACIIED/ROW

WALKUP

ELEVATOR-2-4 Sty
5 + Sty

FR Doc. 78-36019 Filed 12-27-78; 8:45 am]

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978
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[4210-01-M]

[24 CFR Part 888]

- [Docket No. R-78-590J

FAIR MARKET RENTS FOR NEW CONSTRUC-
TION AND SUBSTANTIAL REHABILITATION

Fort Worth, Abilene, San Angelo, and Wichita
Falls, Texas Market Areas

AGENCY: Office of Assistant Secre-
tary for Housing-Federal Housing
Commissioner, HUD.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the schedules of Fair Market
Rents for the Fort Worth, Abilene,
San Angelo, and Wichita Falls, Texas
market areas. As required by statute,
the Secretary is revising, based on
recent data, fair market rents for Sec-
tion 8 low and moderate income hous-
ing in selected geographical areas.
DATES: Interested parties are invited
to submit written comments, data sug-
gestions, or objections by January 12,
1979.

ADDRESS: Rules. Docket Clerk,
Office of General Counsel, Depart-
ment of Housing and Urban Develop-
ment, 451 7th Street, S.W., Washing-
ton, D.C. 20410, 202-755-7603. This is
not a toll-free number.
FOR FURTHER INFORMATION
CONTACT'

Henry F. P. Cassagne. Chief Ap-
praiser, Office of Technical Support,
Department of Housing and Urban
Development, 451 7th Street S.W.,
Washington, D.C. 20410, 202-472-
4810. This Is not a toll-free number.

SUPPLEENTARY INFORMATION:
-Recent data and comments have been
received from the Fort Worth Service
Office Area Indicating an immediate
need to amend the Fair Market Rents
for the Fort Worth, Abilene. San
Angelo, and Wichita Falls, Texas
market areas. It has been determined
that It is impracticable and unneces-
sary to provide a 30-day period for
comments on these proposed revisions
and that a 15-day period Is reasonable
and in the public interest.

A Finding of Inapplicability respect-
ing the National Environmental Policy
Act of 1969 has been made In accord-
ance with HUD procedures. A copy of
this Finding of Inapplicability will be
available for public inspection during
regular business hours at the Office of
the Rules Docket Clerk at the address
set forth above.

Accordingly, the Secretary proposes
to incorporate in Part 888. Subpart A,
Revised Schedules A for the Fort
Worth, Abilene, San Angelo, and
Wichita Falls, Texas market areas as
set forth below.

(See. 7(d) Department of RUD Act (42
U.S.C. 3535(d).)

In accordance with Section 7(o)(4) of
the Department of HUD Act, Section
324 of the Housing and Community
Development Amendments of 1978,
Pub. T. 95-557, 92 Stat. 2080, this pro-
posed rule has been granted waiver of
Congressional review requirements in
order to permit publication at this
time for public comment.

Issued at Washington, D.C. on Octo-
ber 26, 1978.

LAwEmcE B. Simors,
Assistant Secretary for Housing,

Federal Housing Commission- -
er.

Scmmri= A-FAn 1&%n~R= RENS FR
NEw CoNSTucrION AN SUnBTsZvA
REHILITATION (INCLUDING HOUSING
FInm.cE ANm DLVELor ruN AG crxs

These Fair Market Rents have been
trended ahead two years to allow time
for processing and construction of pro-
posed new construction and substan-
tial rehabilitation rental projects.

Nom.-The Fair Market Rents for (1)
Dwelling units designed for the elderly or
handicapped are those for the appropriate
aze units, not to exceed 2-bedroom, muliti-
plied by 1.05 rounded to the next higher
whole dollar, (2) congregate housing dwell-
Ing units are the same as for non-congregate
units and (3) single room occupancy dwell-
Ing units are those for 0-Bedroom units of
thd same type.

Cz= 377 493 537

S)Dt-MAQLVTIJM 210 376 3M6 451
Fort Worth

t16)16 194 2)8 355 360 419

CLXVAIO3.2- 5t) 21,4 2o 335
5 t 3C6 3(0 474

lTAC,= 377 493 537

S16t91- Q1:M 10 260 323 316 4S1
Abile._

6.6667 194 227 3C5 360 419

rLt 4Cl1.Z., 5t) 214 26a 3)

5L'IZ,24tt 3)3 357 417

172 219 M82 3)3 383

ELC.T61Rl-8St, 19' 240 312
* S*5, 2 17 31% 44;£

SLIAA I.348 453 491

241 393 IS7 417
Wh~d.&6 rallt

a~,179 2211 20?)31 3)5

E1.EIAIOI-?-4 S1r 13), 24D iI
$ • St 217 1 44?

S . St.

LLLYAIWI.?-4 St)

[FR Doe. 78-36039 Filed 12-27-18; 8:45 am]
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[4210-01-M]

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for Housing,
Federal Housing Commissioner

[24 CFR Parts 803 and 888]

[Docket R-78-5913

SECTION 23 AND SECTION 8 HOUSING AS-
SISTANCE PAYMENTS PROGRAM-FAIR
MARKET RENTS AND CONTRACT RENT
AUTOMATIC ANNUAL ADJUSTMENT FAC-
TORS

Amendment of Schedule B-Section 8 Existing

Housing and Section 23 Existing Housing

AGENCY: Department of Housing
and Urban Development (HUD).
ACTION: Proposed rule.
SUMMARY: The Department is pro-
posing to amend the schedules that set
forth Fair Market Rents under the
"Section 23" and "Section 8" Housing
Assistance Payments Programs for Ex-
isting Housing. On the basis of current
data submitted by the public, Public
Housing Authorities (PHA's), and .by
HUD field offices, revised rents are
now being proposed for selected areas
to reflect changes in local housing
market conditions. The intent of these
changes is to update the Fair Market
Rents for the affected -areas for var-
ious sizes of units in elevator and non-
elevator buildings.

DATE: Comments due January 12,
1979.
ADDRESSES: Interested persons are
invited' to participate by submitting
comments or suggestions on the pro-
posed rents to the Rules Docket Clerk,
Office of the General Counsel, Room
5218, Department of Housing and

PROPOSED RULES

Urban Development, 451 7th Street
SW., Washington, D.C. 20410, and di-
rectly to the appropriate HUD field
offices. Communications should identi-
fy the subject matter by the above
title, docket number, and date of pub-
lication. All relevant material received
on or before the date specified above
will be considered by HUD before
adoption of revised Fair Market Rents.
A copy of each comment will be availa-
ble for public, inspection at this ad-
dress during regular business hours.

FOR FURTHER INFORMATION
CONTACT:

Nancy S. Chisholm, Acting Director,
Economic Market Analysis. Division,
PD&R, HUD, Washington, D.C.
20410 202-755-5870. This is not a toll
free number.

SUPPLEMENTARY INFORMATION:
The last nationwide revision of Fair
Market Rents, required on at least an
annual basis by law, was published in
the FEDznAL REGISTER on March 29,
1978 (42 FR 13181). On the basis of
current data submitted by the public,
PHA's, and by HUD field offices, re-
vised rents are now being proposed for
selected areas to reflect changes in
local housing market conditions. The
intent of these- changes is to update
the Fair Market Rents for the affect-
ed, areas for various sizes of units in
elevator and non-elevator buildings.

By nature, Fair Market Rent sched-
ules are subject to periodic revisions
where data and information indicate
change is needed. Accordingly, Sched-
ule B Fair Market Rents will continue
to be amended in the future for those
local housing market areas where
changes are determined appropriate
on the basis of available data and in-
formation.

Because it is necessary to the oper-
ation of the Section 8 and Section 23
programs that Fair Market Rents
remain as current as possible, and be-
cause interested parties are encour-
aged at all times to submit Informa-
tion and data on those rents which
will be considered in initiating revi-
sions as needed, it has been deter-
mined that it is impracticable and un-
necessary to provide a 30-day period of
comments on the these proposed revi-
sions and that a 15-day period is rea-
sonable and in the public interest.

The Department has determined
that these regulations do not consti-
tute a major Federal action signifi-
cantly affecting the quality of human
environment. Accordingly, a finding of
inapplicability of environment impact
has been prepared and Is available for
public Inspection during regular busi-
ness hours at the office of the Rules
Docket Clerk, at the address specified
above.

It is therefore proposed that Title
24, Part 888, Schedule B and Part 803,
Schedule B be revised as set forth
below.

This notice of proposed rulemaking
is issued under the authority of sec.
7(d), Department of HUD Act (42
U.S.C. 3535(d)).

In accordance with Section 7(o)(4) of
the-Department of HUD Act, Section
324 of the Housing and Community
Development Amendments of 1978,
Pub. L. 95-557, 92 Stat. 2080, this pro-
posed rule has beeh granted waiver of
Congressional review requirements In
order to permit publication at this
time for public comment.

Issued in Washington, D.C., Novem-
ber 21, 1978.

LAWRENCE B. SIMONS,
Assistant Secretary for Housing,

Federal Housing Commission-
e-.

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978
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[4210-01-M]

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Federal Insurance Administration

[24 CFR Part 1917]

EDocket No. FI-4387]

VILLAGE OF HALES CORNERS, MILWAUKEE
COUNTY, WIS.

Proposed Flood Elevation Determinations;
Correction

AGENCY: Federal Insurance Adminis-
tration, HUD.

ACTION: Correction. of proposed rule.

SUMMARY: This document corrects a
proposed rule on base (100-year) flood
elevations that appeared on page 43
FR 36485 of the FEDERAL REGISTER of
August 17, 1978.

EFFECTIVE DATE: August 17,1978.

FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh
Street, SW., Washington, D.C. 20410
(202) 755-5581 or Toll Free Line 800-
424-8872.

The Source of Flooding shown as
Wemp Branch should be corrected to
read:

Elevation
In feet,

Source of flooding Location national
geodetic
vertical
datum

Wemp Branch . Confluence with Root 769
River Tributary.

Just Upstream of West 774
Janesville Road.

Just Upstream of West 784
Parnell Avenue.

Just Upstream of South 789
115th Street.

At West Corporate 814
Limits.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development-
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended;
42 U.S.C. 4001-4128; and the Secretary's del-
egation of authority 'to Federal Insurance
Administrator 43 FR 7719).

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and' Community Development
Amendments of 1978, P.T. 95-557, 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments In order to permit publication at this
time for public comment. .

PROPOSED RULES

Issued October 25, 1978.

GLORIA M. JmENEZ,
Federal Insurance Administrator.

[FR Doc. 78-36005 Filed 12-27-78; 8:45 am]

[4210-01-M] -

[24 CFR Part 1917]

[Docket No. FI-4407]

CITY OF JACKSONVILLE, MORGAN COUNTY,
ILL

Proposed Flood Eleva tion Determinations;
Correction

AGENCY:. Federal Insurance Adminis-
tration, HUD.
ACTION: Correction of proposed rule.

SUMMARY: This document corrects a
proposed rule on base (100-year) flood
elevations that appeared on page 43
F R 38426 of the FEDERAL REGISTER of
August 28, 1978.
EFFECTIVE DATE: August 28, 1978.
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.
The following location:

Elevation
in feet.

Source of flooding Location national
geodetic
vertical
datum

Mauvaisterre 50 ft upstream of 586
Creek. Brooklyn Street.

Tributary No. 1 .._- 140 ft downstream of 583
West Walnut Street.

100 ft upstream of West 592
Walnut Street.

Should be corrected to read:

Elevation
in feet,

Source of flooding Location national
geodetic
vertical
datum

Mauvaisterre 100 It upstream of 588
Creek. - Brooklyn Avenue.

Tributary No. 1. 140 It downstream of 583
Walnut Street.

100 ft upstream of 592
Walnut Street.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968). effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended;
42 U.S.C. 4001-4128; and the Secretary's del-
egation of authority to Federal Insurance
Administrator 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the

Housing and Community Development
Amendments of 1978, P.L. 95-557, 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments In order to permit publication at this
time for public comment.

Issued October 25, 1978.

GLORIA M. JIMENSZ,
Federal Insurance Administraor.

[FR Doec. 78-35989 Filed 12-27-78: 8:45 am

[4210-01-M]

[24 CFR Part 1917]

[Docket No. FI-47691

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determinations for
the City of Indian Wells, Riverside County,
Calif.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.
SUMMARY: Technical Information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations In
the City of Indian Wells, Riverside
County, California. These base (100-
year) flood elevations are the basis for
the flood plain management measures
that the community Is required to
either adopt or Show evidence of being
already in effect in order to qualify or
remain qualified for participation In
the National Flood Insurance Program
(NFIP).
DATES: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
m the above-named community.
ADDRESSES: Maps and other infor-
mation showing the detailed outlines
of the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at City Hall,
45-300 Club Drive, Indian Wells, Cali-
fornia. Send comments to: Mr. Prince
E. Peirson, City Manager, City of
Indian Wells, City Hall, 45-300 Club
Drive, Indian Wells, California 92260,
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tion5 for the City of Indian Wells,
California, in accordance with section
110 of the Flood Disaster Protection
Act of 1973 (Pub. L. 93-234), 87 Stat.
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980, which added section 1363 to the
National Flood Insurance Act of 1968
(Title XIII of the Housing and Urban
Development Act of 1968 (Pub. 1. 90-
448)), 42 U.S.C. 4001-4128, and 24 CFR
1917.4(a).

These elevations, together with the
flood plain management measures-re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
menfs on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Depth. feet
Source of flooding Location above

ground

Deep Canyon West of Cook Street 3
Stormwater along Deep Canyon
Channel. Stormwater Channel

and south of Deep
Canyon Stormwater
Channel

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968). effective January 28. 1969 (33
FR 17804, November.28, 1968), as amended;
42 U.S.C. 4001-4128; and Secretary's delega-
tion of authority to Federal Insurance Ad-
ministrator. 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Development
Amendment of 1978, P.1 95-557, 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments in order to permit publication at this
time for public comment. -

Issued October 25, 1978.
GLORIA NL JIdENE2,

Federal Insurance Administrator.
[FR Doc. 78-35986 Filed 12-27-78; 8:45 am]

[4210-01-M]

[24 CFR Part 1917]

[Docket No. Fl- 4770]

NATIONAL FLOOD INSURANCE PROGRAM

Pr6posed Flood Elevation Determinations for
the City of San Juan Capistrano, Orange
County, Calif.

AGENCY: Federal Insurance Adminis-
tration, HUD.

ACTION: Proposed rule.

PROPOSED RULES

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the City of San Juan Capistrano,
Orange County, California. These base
(100-year) flood elevations are the
basis for the flood plain management
measures that the community Is re-
quired to either adopt or show evi-
dence of being already in effect in
order to. qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).
DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESSES: Maps and other infor-
mation showing the detailed outlines
of the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at City Hall,
32400 Basco Adelanto, San Juan Ca-
pistrano, California. Send comments
to: Mr. James S. MAoalls, City Man-
ager, City of San Juan Capistrano,
City Hall, 32400 Baseo Adelanto, San
Juan Capistrano, California 92675.
FOR FURTHER INFORMATION
CONTACT.

Mr. Richard Krmm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington D.C. 20410, 202-
755-5581 or toll-free line 800-424-.
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the City of San Juan Capis-
trano, California, in accordance with
section 110 of the Flood Disaster Pro-
tection Act of 1973 (Pub. I. 93-234), 87
Stat. 980, which added section 1363 to
the National Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban Development Act of 1968 (Pub.
It. 90-448)), 42 U.S.C. 4001-4128. and
24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
a'ny existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal.
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood Insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

60601

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet.

Source of nooding Location- natfonal
geodetic
vertfcal
datum

San Juan Creek- 100 feet upstream from 38
Corporate Limits.

Atchinson. Topeka and 73
Stanta Fe Railroad-
10 feet*.

La Nov3 Streetm-.1 106
feet,.

Trabuco Crcek-. Del ObL-po Street-75 90
feet.

OCo Road-25 feet*' - 141
Atchinron. Topeka and 163

Santa Fe Ralway-25
feet.

Camino Capistrano-25 186
feet.

At up tream corporate 235
Limits.

Horno Creek.. Intatertate Highway 5 103
(downstream
croaing)-10 feet".

Aclachema Street-10 130
feet'.

At up tream Corporate 209
Limits-

Upstream from centerline -

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968). effective January 28, 1969 (33
FR 17804. November 28, 1968), as amended
42 U.S.C. 4001-4128; and Secretary's delega-
tion of authority to Federal Insurance Ad-
ministrator, 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act. Section 324 of the
Housing and Community Development
Amendments of 1978, P.. 95-557, 92 Stat.
2080. this proposed rule has been granted
waiver of Congressional review require-
ments In order to ermit publication at this
time for public comment.

Issued: October 24, 1978.
GLoIiA M_ Jnmrmz,

Federal Insurance Administrator

[FR Doc. 78-35987 Filed 12-27-78; 8:45 am]

[4210-01-M]

124 CFR Part 19171

[Docket No. FI-47713

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the Unincorporated Areas of Walker County,
Ga.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.
SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the unincorporated areas of Walker
County, Ga. These base (100-year)
flood elevations are the basis for the
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flood* plain management measures
that the, community is; required to
either adopt or show evidence of being
already in effect in order to qualify or
remain qualified for participation in
the National Flood Insurance Program
(NFIP).

DATES: The, period for commzen't will-
be ninety (90) days following the
second publication of' this proposed
rule in a newspaper of local circulation
in the above-named community.

ADDRESSES: Maps and other infor-
mation showing the detailed outlines
of the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the Proper-
ty Records Office, Walker County
Courthouse, P.O. Box 445, LaFayette,
Ga. 30728. Send comments to: Mr. Roy
Parrish, Walker County Commission-
er, or Mr. Dewey Richardson, Proper-
ty Records Office, Walker County
Courthouse, LaFayette, Ga. 30728.

FOR V FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 SeVenth Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the unincorporated areas of
Walker County, Ga, in accordance
with section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-
234), 87 Stat, 980, which added section
1363 to the National Flood Insurance
Act of 1968 (Title XIII of the Housing
and Urban Development Act of 1968
(Pub. L. 90-448)), 42 U.S.C. 4001-4128.
and 24 CFR 1917.4(aW.

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment, requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings"
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed °base (100-year) flood
elevations for selected locations are:

PROPOSED -RULES

Elevation
in feet,.

Sourcd- of flooding Location national
geodetic
vertical
datum

Chattanooga
Creek.

Coke Oven
Branch.

Intersection of Wilson
Road and northern
corporate limits.

Justupstream of
Ridgeland Road
(Georgia Highway
349).

Just upstream of
Georgia Highway 341.

Just upstream of
Wheeler Avenue.

Just upstream of
Wallaceville School
Road.

.Just upstream of
Wallaceville Mission
Road.

Just upstream of FAS
1025.

659

678

Crawfish Creek .- , Just upstream of Glass
Mill Road.

Just upstream of
Straight Cut Road.

Dry Creek.............. Just upstream of Maple
Street.

Just upstream of Salem
Road.

Just downstream of
Georgia Highway 349.

Ellis Branch .......... Just upstream of
Chattanooga Valley
Road.

- Approximately 150 feet
downstream of
Southern Railway
Bridge. /I

Unnamedt Just upstream of Wilder
Tributary to Road.
Coke Oven
Branch.

Unnamed
Tributary to
West.
Chickamauga
Creek.

Unnamed
Tributary to
West,
Chickamauga
Creek.

West
Chickamauga
Creek.

Just downstream of
Wilder Road.

Approximately 50 feet
upstream of FAS 1352.

Just upstream of
Jenkins Road.

Just upstream of,
William Howard Taft
Highway (US
Highway 27).

Just downstream of
Glass Mill Road.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 FR 7719.)

In accordanc6 with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Development
Amendments 'of 1978, P.L. 95-557. 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments in order to permit publication at this
time for public comment

Issued October 25, 1978.

GLORIA M. JIMENEz,
Federal Insurance Administrator.

[FR Dbc. 78-35988 Filed,12-27-78; 8:45 am]

[4210-01-M]

[24 CFR Part 1917]

[Docket No. F1-4772]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Doeermnlalloni for
the City of Keosauquo, Van Burbn County,
Iowa

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical Information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations In
the City of Keosauqua, Van Buren
County, Iowa. These base (100-year)
flood elevations are the basis for the
flood plain management measures
that the community is required to
'either adopt or show evidence of being
already hi effect in order to qualify or
remain qualified for participation In
-the National Flood Insurance Program
(NFIP).
DATES: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESSES: Maps and other Infor-
mation showing the detailed outlines
of the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the City
Hall, Keosauqua, Iowa. Send com-
ments to: The Honorable Ford I.
Gano, Mayor, City of Keosauqua, City
Hall, Keosauqua, Iowa 52565.
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the City of Keosauqua, in ac-
cordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub.
L.- 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448), 42 U.S.C.
4001-4128, and 24 CFR Part 1917.4(a)),

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not bQ construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
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ment requirements. The community
may at any time enact stricter require-
ments on its -own, or pursuant to poli-
cies, established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood i~sur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet.

Source of flooding Location national
geodetic
vertical
datum

Des Moines River. At downstream 574
Corporate LmiLt.

700 feet upstream of 576
Main Street.

At upstream Corporate 576
Limit.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January- 28, 1969 (33
FR 17804, November 28, 1968), as amended;
42 U.S.C. 4001-4128; and Secretary's delega-
tion of authority to Federal Insurance Ad-
ministrator, 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Development
Amendments of 1978, P. 95-557. 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review requirement
in order to permit publication at-this time
for public comment.

Issued October 25, 1978.
GLORIA M. JnmEmz,

Federal Insurance-Administrator.
(FR Doc. 78-35990 Filed 12-27-78; 8:45 am]

[4210-01-M]

[24 CFR Part 19171

[Docket No. P-4773]

NATIONAL FLOOD INSURANCE PROGRAM.

Proposed Flood Elevation Determinations for
the -Town of Mountain Lake Park, G'arrett
County, Md.

AGENCY: Federal Insurance Adminis-

tration, HUD.

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the Town of Mountain Lake Park,
Garrett County, Maryland. These base
-(100-year) flood elevations are the
basis for the flood plain- management
measures that the community is re-
quired to either adopt or show evi-
dence of being already in effect in
order to qualify or remain qualified

PROPOSED RULES

for participation in-the Nationa Flood
Insurance Program (NFIP).

DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in axsewspaper of local circulation
in the above-named community.
ADDRESS: Maps and other lnforma-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the Moun-
tain Lake Park Town Hall, Mountain
Like Park, Maryland.

Send comments to: Honorable Rus-
sell Alexander, Mayor of Mountain
Lake Park, Mountain Lake Park,
Maryland 21550.
FOR FURTHER INFORMATION
CONTACT"

Mr. Richard KrlImm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the Town of Mountain Lake
Park, Garrett County, Maryland in ac-
cordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub.
L. 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-443)). 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
-ments on its own, or pursuant to poll-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to

-calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet.

Source of flooding Location national
geodetle
verticaldatum

Little Chessle Systen at, 2.92
Youghlogheny Downstream
River. Corporate Limit.

Old Bridge Road -. Z398

60603

Elevation
in feet

Source of flodlng Location - natlonal
geed3tic
vertical
datunri

State Route 135 at 2.399
Upztream Corporate
Limit.

Unnamed Downatream Corporate 2,303
Tributary to Limit. 2393
Little Upstream of Cber=!e
Youghiozheny Sytcem Culvert.
River.

Allecany Drive Culvert - 2393
Downsetream or Oak 2.403

Street Culvert.
Upstrcam of Oak S treet 2.418

Culvert.
Doa-tr arm of State 2.440

Route 133 CulverLt.
Uptrea of State 2.451

Route 133 Culvert.
Downstrcam of Oakland 2.454

Drive Culert.-

(National Flood Insurance Act of 1963 (Title
XII of Housing and Urban Davelopment
Act of 1968). effective January 28. 1969 (33
FR 17804. November 28, 1968). cs amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 FR 7719.)

In accordance with Section 7(o)C4) of the
Dep rtment of HUD Act. Section 324 of the
Houzing and Community Development
Amendments of 1978. P.. 95-557. 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments in order to permit publication at this
time for public comment.

Issued October 25, 1978.
9GLORIA M. JIMIMz,

Federal Insurance Administrator.
(FR Doc. 78-35931 Filed 12-27-78: 8:45 am]

[4210-01-M]

[24 CR Part 1917]

(Docket No. FI-4774]

NATIONAL ROOD INSURANCE PROGRAM

Proposed Flood Elevation Delerminations for
the Unincorporated Areas of Le~lore County,
Mill.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical Information or-
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the unincorporated areas of LeFlore
County, Mississippi. These base (100-
year) flood elevations are the basis for
the flood plain management measures
that the community Is required to
either adopt or show evidence of being
already in effect in order to qualify or
remain qualified for participation in
the National Flood Insurance Program
(NFIP).
DATE: The period for comment will
be ninety (90) days following the
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second publication of this proposed
rule ina newspaper of local circulation
in the above-named community.
ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at; LeFlore
County Court House, Greenwood, Mlis-
sissippi 38930. Send comments to: Mr.
Ray Tribble, President, LeFlore
County Board of Supervisors, or Mr.
Willis B. Bimufield, Chancery Clerk,
LeFiore County Court House, Green-
wood, Mississippi 38930.
FOR- FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of, Flood, Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.-

SUPPLEM,,IENTARY INFORIATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations ,of base (100-year) flood eleva-
tions for the unincorporated areas of
LeFlore County, Mississippi, in accord-
ance with section 110 of the Flood Dis-
aster Protection Act of 1973 (Pub. L.
93-234), 87 Stat. 980, which added sec-
tion 1363 to the National Flood-Insur-
ance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established -by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for thesecond
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

'Elevation
in feet.

Source of flooding Location national
geodetic
vertical
datum

Yazoo River Just upstream U.S. 131'
Tallahatchie Highway 82 & 49E.- ' 136
River. Just upstream Money St

Yalobusha River... Just upstream Whaley 134
Road.

Just upstream Avalon 135
Road.

PROPOSED RULES

Elevation
In feet,

Source of flooding Location national
geodetic
vertical
datum

Pelucla Creek.-.... *Just upstream Highway 127
49E.

Just upstream 138
Mississippi Highway
430.

Muddy-Gin Bayou Just upstream of bridge. 116
Southwest of New

Jerusalem Church.
Just downstream U.S 123

Highway 82 Bridge.
Old Pelucla Just upstream 129

Creek-Blue Mississipppl Highway
Lake. 430.

Just upstream U.S. 131
Highway 82.

Walker Lake At Walker Lake' 123
Canal. pumping plant.

Craig Canal.......... Just upstream U.S. 126
Highway 49E.

..(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28,1968), as amended
(42 U.S.C. 40014128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing 'and - Community Development
Amendments of 1978, P.. 95-557, 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments in order to permit publication at this
time for public comment.

Issued October 25, 1978.
GLORIA M. JIMUz,

Federal -Insurance Administrator.
[FR Doc. 78-35992 Filed 12-27-78; 8:45 am]

[4210-01-M]

[24 CFR Part 1917]

EDocket No. FI-47751

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Delernination for
the Borough of Metuchen, Middlesex County,
N.J.

AGENCY: Federal Insurance Adminis-
tration, HUD.

- ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed -below for selected -locations in
the Borough of Metuchen, Middlesex
County, New Jersey. These base (100-

,year) flobd elevations are the basis for
the flood- plain management measures
that the' community is required to
either adopt or show evidence of being
-already in effect in order to -qualify or
remain qualified for participation in
the national flood insurance program
(NFIP).
DATE: The period for comment will
be -ninety (90) days following the

second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the Metu-
chen City Hall, Metuchen, New Jersey.
Send comments to: Honrabld Donald
J. Wernik, Mayor of MetUchen, P.O.
Box 592, Metuchen, New Jersey 08840,
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270,'451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INF ORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the Borough of Metuchen,
Middlesex County, New Jersey in ac-
cordance with section 110 of the .Mood
Disaster Protection Act of 1973 (Pub,
L. 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
-quired. They should not be construed
to mean the community nust change
any existing ordinanceds that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact strlcterrequire-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. Those pro-
posed elevations will also be Used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet.

Source of flooding Location national
geodetic
vertical
datum

Dismal Brook...... Culvert at Sewage o
Treatment Plant near
Jersey Avenue
(Upstream).

Conrail Railroad Spur 77
(Upstream).

Downstream Corporate '3
Limits,

Tributary to Mill Orchard Avenue 02
Brook. (Upstream).
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Elevation
in feet,

Source of flooding Location national
geodetic
vertical
datum

Downstream Corporate 79
Limits.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and 'Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Development
Amendments of 1978, P. 95-557. 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments in order to permit publication at this
time for public comment

Issued October 25, 1978.
GLoPiA M. JmtENEz,

Federal Insurance Administrator.
EFR Doc. 78-36006 Filed 12-27-78; 8:45 am]

[4210-01-MI

[24 CFR Part 1917]

[Docket No. FI-4776]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the City of'Heath, Lici ng County, Ohio

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Propos6d rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the City of Heath, Licking County, -
Ohio. These base (100-year) flood ele-
vations are the basis for the flood
plain management measures that the
community is required to either adopt
or show evidence of being already in
effect in order to qualify or remain
qualified for participation in the na-
tional flood insurance program
(N FIP).

DATE: The period for comment will
be ninety (90) days /following the
second publication of'this proposed
rule in a newspaper of local circulation
in the above-named community,

ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at -the Munici-

-- pal Offices, 1287 Hebron Avenue,
Heath, Ohio. Send comments to: The
Honorable John Geller, Mayor, City of
Heath, 1287 Hebron Avenue, Heath,
Ohio 43055.

PROPOSED RULES

FOR FURTHER INFORMATION
CONTACT.

Mr. Richard Krmm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determ-
nations of base (100-year) flood eleva-
tions for the City of Heath, in accord-
ance with section 110 of the Flood Dls-
.aster Protection Act of 1973 (Pub. L.
93-234), 87 Stat. 980, whIch added sec-
tion 1363 to the National Flood Insur-
ance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on Its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
In feet,

Source of flooding Location national
geodctic
vertical
datum

Licking River-. Confluence of lateral Q 812
Downstream corporate IO

limit
South Fork Upstream corporate M0

Licking River. limit
Just upstrea of 852

Liberty Drive.
Just upstrem of Irving 845

Wick Drive.
Just upstream of 841

Ch --le System.
Just downstream of 839

Che ,ae Systema.
Just uprreamof 821

Hopewell Drive.
Do.stream corporate 81

Ilait.
Ramp Crcck Just downstream of M,

Thornwood Drive.
Confluence of Lateral F. 879
190 feet downstream of 876

ConrzIL
1,675 fct downstreat of 873

Conrall.
Ju"t uritr= of State 855

Route 719.
Conflucre with Eouth 851

Fork Licking River.
laterA . 510 feetupstream of 812

Summit Sheet.

60605

Source of flooding Location
inS

geo&
vetdat

Confluence with Licking
River.

Lateral Q 3.35 feet upstream of
Blue Jay Road.

2,500 feet upstream Bf
Jay Roald.

Just upstream of Blue
Jay Road.

Just downstream of
Blue Jay Road.

Ju .uptream of
Summit Street.

Just downstream of
Summit StreeL

Lateral B - 330 feet upstream of
State Route 13.

Just upstream of State
Route 13.

Downstream corporzte
limit.

Lateral C - 145 miles upstream of
State Route 19.

Juzt upstream of State
Route 79.

Just downstream of
State Route 79.

Just upstream of 30th
Street.

Just downstrea= of
30 Street.

Confluence of South
Fork Licking River.

Lateral D - 1.90 feet. upstrea of
Irving Wick DriveEa.st

Downstrea corporate
limit at Irving Wick
Drive East

lateral E..._ .. Upstreamn corporate
limlt.

Just. up:tm of
Conrail.

Just downstream of
Conrail.

Downstream corporate -
limit.

Lateral E-A -. 2,950 feet upstream of
corporate limits.

Downstre am corporate
imt

lateral P . 1.130 feet upstream of
confluence of Lateral
F-A.

Confluence of lateral
F-A.

F-A 2.700 feeL uptream of
confluence with
Lateral P.

aLte
eetL

letic
teal
ia

811

918

838

868

858

.823

814

870

868

841
S

878

855

852

847

936

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804. November 28, 1968). as amended
(42 U.S.C. 4001-4128); and Secretary's dee-
Cation of authority to Federal Insurance
AdmInistrator 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Development
Amendments of 1978. P. 95-557, 92 StaL
2080. this proposed rule has been granted
waiver of Congressional review require-
ments In order to permit publication at this
time for public comment.

Issued October 25, 1978.

GLonA 1E. JmsE= .,
FederaZ Inaurance Administrator.

[FR Doc. 78-35993 Piled 12-27-78; 8:.45 amJ
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[4210-01-M]

[24 CFR Part 1917]

[Docket No. FI-4777]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the Borough of Beove'r, Beaver County, Pa.

AGENCY: Federal Insurance Adminis-
-tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or
c6mments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the Borough of Beaver, Beaver
County, Pennsylvania.

These base (100-year) flood eleva-
tions are the basis for the flood plain
management measures that the tom-
munity is required to either adopt or
show evidence of being already in
effect in order to qualify or remain,
qualified for participation in the Na-
tional Flood Inurance Program
(NFIP).
DATES: The period for comment will
be ninety (00) days following the
second publication ot this proposed
rule in a newspaper of local circulation
In the above-named community
ADDRESSES: Maps and 'other infor-
mation showing the detailed outlines
of the flood-prone areas and the pro-
posedbase (100-year) flood elevations
are available for review at the Bor-
ough Building, Beaver, Pennsylvania.
Send comments to: Honorable Robert
P. Linn, Mayor of Beaver, 469 Third
Street, Beaver, Pennsylvania 15009.
FOR FURTHER INFORMATION
CONTACT.,

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice-of the proposed determi-
nations of base (100-year) flood eleva-
tions for the Borough of Beaver,
Beaver County, Pennsylvania in ac-
cordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub.
L. 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more

stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet.

Source of flooding Location national
geodetic
vertical
datum

Ohio River ............. Downstream Corporate .702
Limits.

Upstream Corporate '703
Limits.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28, 1968). as amended
42 U.S.C. 4001-4128; and Secretary's dqlega-
tion of authority to Federal Insurance Ad-
ministrator, 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act. Section 324 of the
Housing and Community Development
Amendments of 1978, P.L. 95-557, 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments in order to permit publication at this
time for public comment.

Issued October'25, 1978.
GLORIA M. JIMENEZ,

Federal Insurance Administrator.
[FR Doc. 78-35994 Filed 12-27-78; 8:45 am]

[4210-01-M]

[24 CFR Part 1917]

[Docket No. FI-4778]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determinations for
the Borough of Catawissa, Columbia County,
Pa.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the Borough of Catawissa, Columbia
County, Pennsylvania. These base
(100-year) flood elevations are the
basis for the flood plain management
measures that the community is re-
quired to either- adopt or show evi-
dence of being already In effect in

- order to qualify or remain qualified

for participation in the' National Flood
Insurance Program (NFIP).
DATES: The period for comment will
be ninety (90) days following the
second, publication of this proposed
rule in a newspaper of local circulation
in the above-named community.

ADDRESSES: Maps and other Infor-
mation showing the. detailed outlines
of the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the Bor-
ough Building, Catawissa, Pennsylva-
nia. Send comments to: Honorable
Richard Snyder, Mayor of Catawissa,
517 Fisher Avenue, Catawissa, Penn-
sylvania 17820.
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard KrImm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the Borough of Catawissa,
Columbia County, Pennsylvania In ac-
cordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub.
L. 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Titl XIII of the

-Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,.
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood Insur-
ance premium rates for new buildings ,
and their contents and for the second

'layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
'in feet,

Source of flooding Location national
geodetic
vertical
datum

Susquenhanna
River.

Downstream Corporate 473
Limits.

State Route 42 474
(Upstream),
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Elevation
in feet.

Source of flooding Location national
geodetic
vertical
datum

Upstream Corporate 475
Limits Extended. -

Catawissa Creek.. Downstream Corporate 474
Limits.

State Route 42.-- 476
Dam (Upstream)-.- 477

Tributary No. I to Confluence with 476
Catawissa Creek. Catawissa Creek.

State Route 42 Culvert.. 481
Upstream Corporate 48

Limits.

(National Flood Insurance Act of 1968 (Title
-XII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended
42 U.S.C. 4001-4128; and Secretary's delega-
tion of authority to Federal Insurance Ad-ministrator, 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Development
Amendments of 1978, P.L. 95-557, 92 Stat.
2080, this proposed rule has been granted
waiver -of Congressional review require-
ments in order to permit publication at this
time for public comment.

Issued October 25, 1978.

GLORIA IL JnMmrEz,
Federal Insurance Administrator.

[FR Doe. 78--35995 Filed 12-27-78; 8:45 am]

[4210-01-M]

_[24 CFR Part 1917]

[Docket No. FI-47791

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determinations for
the Township of CatawLsso, Columbia
County, Pa.

AGENCY: Federal Insurance Adminis-
tration, HUD.

ACTION: Proposed rule.
SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations ini
the Township of Catawissa, Columbia
County, Pennsylvania. These base
(100-year) flood elevations are the
basis for the flood plain management
measures that the community- is re-
quired to either adopt or show evi-
dence of being already in effect in
order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).
DATE: The period for comment will
be'ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.

ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations

PROPOSED RULES

are available for review at the Munici-
pal Building, Catawissa, Pennsylvania.
Send comments to: Mr. Frank Ernest,
Supervisor of the Township of
Catawissa, R.D. 1, Catawissa, Pennsyl-
vania 17820.
FOR FURTHER INFORMATION
CONTACT.

Mr. Richard Krlmm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW.; Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the Township of Catawissa,
Columbia County, Pennsylvania In ac-
cordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub.
1. 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 US.C.
4001-4128, and 24 CF R 1917.4(a).
. These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on Its own, or pursuant to poll-
cies established by other Federal,
State, or regional entitles. These pro-
posed elevations will also be used to
calculate the appropriate flood Insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Eleration
In feet,

Source of flooding Location national
geodetic
vertcal
datum

Susquehanna CONRAIL (centerline)..
River.

state Route 487
(centerline).

SRoaring Creek-. Downstream Corporate
Limits.

Covered Bridge No. 12
(Upstream).

Upstream Corporate
Limits.

Catawissa Creek. Downstream Corporate
Lmts.

Covered Bridge No. 40.
Upstream Corporate

Limts.
Tributary No. I to Downstream Corporate

Catawissa Creek. Limits.
Private Bridge-
Legtslative Route 19087.
Steel Culvert-

476

479

653

692

711

478

482
503

485

588
708
765

60607

(National lood Insurance Act of 1963 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28, 1968). as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator. 43 FR 7719.)

In accordance with Section 7(03(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Development
Amendments of 1978, P.. 95-557, 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments In order to permit publication at this
time for public comment.

Issued October 25, 1978.
GoRroaA M. Jnmaz,

Federal Insurance Administrator.
IFR Doc. 78-35996 Filed 12-27-78; &45 aml

[4210-01-M]

[24 01 Part 19171

[Docket No. P1-4780]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determinations for
the Township of Coal, Washington County, Pa.

AGENCY. Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.
SUMMARY: Technical Information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the Township of Cecil, Washington
County, Pennsylvania. These base
(100-year) flood elevations are the
basis for the flood plain mianagement
measures that the community is re-
quired to -elthdr adopt or show evi-
dence of being already in effect in
order to qualify or remain qualified
for participation in the National Flood
Insurance Program (1FIP).
DATES: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESSES: Maps and other infor-
mation showing the detailed outlines
of the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the Munici-
pal Building, R. D. 3, McDonald, Penn-
sylvania- Send comments to: Mr. Rich-
ard Barnes, Chairman of the Town-
ship of Cecil, Municipal Building, R.D.
3, McDonald, Pennsylvania 15087.
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.
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SUPPLEMENTARY INFORMATION"
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the Township of Cecil, Wash-
,ington County, Pennsylvania' in ac-
cordance with section 110 of tIe Flood
Disaster Protection Act of 1973 (Pub.
L. 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not' be construed
to mean the community must bhange
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other' Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:-

Elevation
in feet,

Source of flooding Location national
geodetic
vertical
datum

Chartlers Creek ..... Conrail Bridge - 862
Downstream of Main
Street.

Main street ........... -- 866
South dead end of 868

Center Avenue.
Conrail Bridge 871

Upstream of Main
Street.

Interstate 79 ..................... 917
Confluence of Morganza 918

Reservoir Tributary.
Conral Bridge 921

Downstream of
Morganza Road.

Morganza Road .............. 922
Curry Avenue .................. 925
Upstream Corporate 926

Limits.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 117804, November 28, 1968), as amended;.
42 U.S.C. 4001-4128; and.Secretary's delega-
tion of aut ority to Federal Insurance Ad-
ministrator 43 FR 7719.)

In accordance "with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Development
Amendments of 1978, P.1. 95-557, 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments in order to permit publication at this
time for public comment.

PROPOSED RULES

Issued October 25, 1978.

GLORIA M. JIMENEZ,
'Federal Insurance Administrator.

[FR Doe. 78-35997 Filed 12-27-78; 8:45 am]

[4210-01-M] -

[24 CFR Part 19171

[Docket No. FI-47811

NATIONAL FLOOD INSURANCE PROGRAM

Prop~sed Flood Elevation Determinations for
the City of Duquesne, Allegheny County, Pa.

AGENCY: Federal Insurance Adminis-
tration, HUD. I

ACTION: Proposed rule.
SUMMARY: Technical information or
comments are solicited on the pro-

- posed base (100-year) flood elevations
listed below for selected locations in
the City of Duquesne, Allegheny
County, Pennsylvania. These base
(100-year) flood, elevations are the
basis for the flood plain management.
measures that the community is re-
quired to either adopt or show evi-
dence of being already in effect in
order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESSES: Maps and other infor-
mation showing the detailed outlines
of the flood-prone areas and the pro-
p6sed base (100-year) flood elevations
are available for review at the Du-
quesne City Hall, 12 South Secofid
Street, Duquesne, Pennsylvania. Send
comments to: Honorable Francis
Daley, Duquesne City Hall, 12 South
Second Street, Duquesne, Pennsylva-
nia 15110.
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the City of Duquesne, Alle-
gheny County, Pennsylvania in ac-.
cordance with-section 110 of the Flood
Disaster Protection Act of 1973. (Pub.
L. 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Title XIII of the
Housing' and Urban Development Act
of 1968 (Pub. L.'90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manago
ment requirements. The'community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet.

Source of flooding Location national
geodetic
vertical
datunt

Monongahela Downstream Corporate 740
River. Limit,

Port Perry Bridge. 740
Conrail Bridge ......... 740
Grant Avdnue 741

Extension. 42
At a point 1 mie

downstream of
McKecsport-DuqUesne

.Bridge.
McKeesport-Duquesne 742

Bridge.
Upstream Corporate 743

Limits.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended;
42 U.S.C. 4001-4128; and Secretary's delcga-
tion of authority to Federal Insurance Ad.
ministrator, 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Development
Amendments of 1978, P.L. 95-557, 92 Stat.
2080; this proposed rule has been granted
waiver of Congressional review require-
ments in order to permit publication at this
time for public comment.

Issued October 25, 1978.

GLORIA M. JIMENEZ,
Federal Insurance Administrator.

[FR Doe. 78-35998 Filed 12-27-78; 8145 aili

[4210-01-M]

[24 CFR Part 1917]

[Docket No. P1-47821

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determlnations for
the Borough of Industry, Beaver Counly, Pa.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.
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PROPOSED RULES

SUIM ARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the Borough of Industry, Beaver
County, Pennsylvania. These base
(100-year) flood elevations are the-
basis for the flood plain management
measures that the community is re-
quired to either adopt or show evi-
dence of being already in effect in
order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).
DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.

ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at The Bor-
ough Building, Industry, Pennsylva-
nia. Send comments to: Honorable
Clyde Piquet, Mayor of Industry, P.O.
Box 218, Industry, Pennsylvania
15052.
FOR FURTHER INFORMATION
CONTACT

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the -proposed determi-
nations of base (100-year) flood eleva-
tions for the Borough of Industry,
Beaver County, Pennsylvania in ac-
cordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub.
L. 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet,

Source of flooding Iocation national
geodetic
vrtical
datum

Ohio river Wdland-Shpplngport 695
Bridge.

Confluence of Wolf Run 696
Confluence of Slimile 697

Run.
Montomery Locks and 698

Dam.
Upstream Corporate 700

Limi.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968). effective January 28, 1969 (33
FR 17804. November 28. 1968). as amended
42 U.S.C. 4001-4128; and Secretary's delega-
tion of authority to Federal Insurancd Ad-
mln'strator. 43 FR 7719.)

In accordance with Section 7(oX4) of the
Department of HUD Act, Section 324 of the
Housing and Community Development
Amendments of 1978, PJ.1 95-557, 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments in order to permit publication at this
time for public comment.

Issued October 25, 1978.
GLORIa M. JmwmnZ

Federal Insurance Administrator.
[FR Doc. 78-35999 Filed 12-27-78; 8:45 am]

[4210-01-M]

[24 CFR Part 1917]

[Docket No. FI-4783]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determialnlons for
the Township of Salem, Luzern* County,
Pennsylvania

AGENCY: Federal Insurance Admfnis-
tration, HUD.
ACTION. Proposed rule.
SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the Township of Salem, Luzerne

*County, Pennsylvania. These base
(100-year) flood elevations are the
basis for the flood plain management
measures that the community is re-
qfired to either adopt or show evi-
dence of being already In effect in
order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).
DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.

ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the Munici-
pal Building, Salem, Pennsylvania.
Send comments to: Mr. Bruce Thomas,
Chairman of 'the Board of Supervisors
of Salem, R.D. 1, Berwick, Pennsylva-
nla18603.

FOR FURTHER IRFORMATION
CONTACT.

Mr. Richard Krmm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the Township of Salem, Lu-
zerne County, Pennsylvania in accord-
ance with section 110 of the Flood Dis-
aster Protection Act of 1973 (Pub. 1 .
93-234), 87 Stat. 980, which added sec-
tion 1363 to the National Flood Insur-
ance Act of 1968 (Title I of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 24 CPR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet.

Source of flooding Location national
geodetic
verticaldatum

Susquehanna Downstream Corporate 500
River. Limts.

Pennsylvania Route 239. 522
Upstream Corporate 522

Limits.
Mud Swamp Downstream Corporate 583

Creek. Limits.
Holly Drive_ 591
Bombay Lane_ _ 610
Sholtz Road_ .... 640

Salem Creek-. Conrail 513
U-S. Route 11 515

(Downstream).
U.S. Route 11 529

(Upstream).
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Elevation
In feet,

Source of flooding Location, national
geodetic
vertical
datum

Legislative Route 40029. 626
Sholtz Road ........... 637
Hollen Road ................... 655

Walker Run ........... Church Street..-.... 514
Conrail ........................... 528
U.S. Route 11 .................. '532
Private Bridge..; .......... 644
Township Route 417 ....... 648
Thomas Road ................. 656
Private Bridgee-.-.. 658
Private Bridge ............... 661
Thomas Road ............... 670

Tributary No. 17 Conrail Dovmstream.- 517
to Susquehanna Conrail Upstream .........- 521
River. U.S. Route 11 522

(Downstream).
U.S. Route 11 531

(Upstream).
(Downstream Crossing) 541

Legislative Route
40028 Downstream.

(Downstream Crossing) 547
Legislative Route
40028 Upstream.

(Upstream Crossing) 583
Legislative Route
40028 Upstream.

Private Bridgee... 639

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968). effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator; 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Development
Amendments of 1978, P.L. 95-557, 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments in order to permit publication at this
time for public comment.

Issued October 25, 1978.
GLORIA M. Jnmq'z,

Federal Insurance Administrator.
[FR Doe. 78-36000 Filed 12-27-78; 8:45 am]

[4210-01-A]
[24 CFR Part 1917]

[Docket No. FI-47842

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Detorminations for
the Borough of White Oak, Allegheny
County, Pa.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.
SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the Borough of White Oak, Allegheny
County, Pennsylvania.

These base (100-year) flood eleva-
tions are the basis for the flood plain
management measures that the com-

PROPOSED RULES

munity is required to either adopt or
show evidence of being already In
effect 'in order to qualify or remain
qualifiel for participation in the Na-
tional Flood Insurance Program
(NFIP).

DATES: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in anewspaper of local circiilation
in the above-named community.

ADDRESSES: Maps and other infor-
mation sho*ing, the detailed outlines
of the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the Office
of the Borough Secretary, White Oak,
Pennsylvania.

Send comments to: Mr. Thomas En-
terline, President of the Council of
White Oak, 2280 Lincoln Way, White
Oak, Pennsylvania 15131.

FOR FURTHER INFORMATION
CONTACT.

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free, line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the 'Borough of White Oak,
Allegheny County, Pennsylvania in ac-
cordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub.
L. 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more,
stringent In their flood plain manage-,
ment requirements. The community'
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance *premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet,

Source of flooding Location national
geodetic
vertical
datum

Youghlogheny Downstream Corporate 750
River. Limits (River Mile

4.71).
Upstream Corporate 752

Limits (River Mile
5.87).

Long'Run ............... Rippel Road (Upstream) 702
LincolnwayRoad 819

(Upstream),
Confluence of Jacks 819

Run.
Lincolnway Road 031

(Upstream).
Oakvlew Drive 838

(Upstream).
Mystic Hills Road 840

(Upstream).
Private Drive 800

(Upstream) located
approximately 2.100'
upstream of Mystic
Hills Road Crossing,

Rankin Road 870
(Upstream).

Coulterville Road 809
(Upstream).

Upstream Corporate 011
Limits.

Jacks Run ............... At confluence with Long 819
Run.

Splash Dam (Upstream) 825
located 500' above
mouth.

Splash Dam (Upstreaml 830
located 1,225' above
mouth.

Private Drive 844
(Upstream) located
approximately 3,075'
above mouth.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended;
(42 U.S.C. 40014128); and Secretary's dole-
gation of authority to Federal Insurance
Administrator, 43 R 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of tho
Housing and Community Development,
Amendmenti of 1978, P.L. 95-557, 02 Stat,
2080, this proposed rule has been granted
waiver of Congressional review require.
ments in order to permit publication at this
time for public comment.

Issued October 25, 1978.

GLORIA M. JIMEIIZ,
Federal Insurance Admtidstrator,

[FR Doec. 78-36001 Filed 12-27-78: 8:45 am]

[4210-01-M]
[24 CFR. Part 1917]

[Docket No. FI-47851

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determinallons for
the City of Greer, Greenville County, S.C.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.
SUMMARY: Technical information or
comments are solicited on the pro-
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posed base (100-year) flood elevations
listed below for selected locations in
the City of Greer, Greenville County.
South Carolina. These base (100-year)
flood elevations "are the basis for the
flood plain management measures
that the community is required to
either adopt or show evidence of being
already in effect in order to qualify or
remain qualified for participation in
the National Flood Insurance Program
(NFIP).

DATES: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESSES: Maps and other infor-
mation showing the detailed outlines
of the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at City Hall,
106 South Main Street, Greer, South
Carolina 29651.

Send comments to: Mayor W. Bar-
nette, City Hall, 106 South Main
Street, Greer, South Carolina 29651.
FOR FURTHER INFORMATION
CONTACT'

Mr. Richard Krimm, Assistant Ad-minitrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:

The Federal Insurance- Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the City of Greer, Greenville
County, South Carolina, in accordance
with section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L, 93-
234), 87 Stat. 980, which added section
1363 to the National Flood Insurance
Act of 1968 (Title XIII of the Housing
and Urban Development Act of 1968
(Pub. L. 90-448)), 42 U.S.C. 4001-4128,
and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

PROPOSED RULES

Elevatiun
In feet.

Source of flooding Locaton national
geodetic
vertical
datum

Maple Creek...-. Just downstream of 911
Bushy Creck Road.

Just downstream of 881
Polar Drive.

Just upstream of 8W2
Harvey Read.

(National Flood Insurance Act of 1968 (TItle
XIII of Housing and Urban Development
Act of 1968). effective January 28. 1969 (33
FR 17804. November 28, 1968). as amended
(42 U.S.C. 4001-4128): and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 FR 7719.)

In accordance with Section 7(oX4) of the
Department of HUD Act, Section 324 of the
Housing and Community Development
Amendments of 1978. P.L. 95-557. 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments In order to permit publication at this
time for public comment.

Issued October 25, 1978.
GLonIA M. JIm.EZ,

Federal Insurance Administrator
[FR Doe. 78-36002 Filed 12-27-78; 8:45 am]

.[4210-01-M]

[24 CFR Part 1917)

[Docket No. P1-4786]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determinations for
the City of Waller, Waller County, Tax.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the City of Waller. Waller County,
Texas. These base (100-year) flood ele-
vations are the basis for the flood
plain management measures that the
community is required to either adopt
or show evidence of being already In
effect in order to qualify or remain
qualified for participation in the Na-
tional Flood Insurance Program
(NFIP).
DATES: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESSES: Maps and other infor-
mation" showing the detailed outlines
of the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available, for review at The Waller
City Hall; Waller, Texas. Send com-
ments to: Honorable Danny Mar-
burger, Mayor of Waller, Waller City

60611

Hall, P.O. Box 238, Waller, Texas
77484.
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Erirum, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW.. Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the City of Waller, Waller
County, Texas in accordance with sec-
tion 110 of the Flood Disaster Protec-
tion Act of 1973 (Pub. 1. 93-234), 87
Stat 980. which added section 1363 to
the National Flood Insurance Act of
1968 (Title I of the Housing and
Urban Development Act of 1968 (Pub.
L. 90-448)), 42 U.S.C. 4001-4128, and
24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet.

Source of fleding Location natfonal
geodetic
vertical
datum

Tributary No. 1 at Downstream Corporate
Mie 8.18 of Limits. 235
Mound Creek. Washington Street - 242

(Upstream).
Southern Pacific 247

Railroad (Upstream).
Taylor Street 247

(Up3tream).
Field Store Road 251

(Uptream).
Dam (Dowstre m) 251
DaM (Upstrea=)_ 253
Upstream Corporate 264

Limts.
Tributary No. 2 at Washington Street

Malle 9.9 or (Upstream). 240
Mound Creek. Southern Pacific 242

Railroad (Upstream).
Waller Street 243

(Upstream).
Dautherty Street 246

Extended (Uptream).
Mayer Road (Upstream) 254
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(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
PR 17804, November 28, 1968), as amended;
42 U.S.C. 4001-4128; and Secretary's delega-
tion of authority to Federal Insurance Ad-
ministrator, 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act. Section 324 of the
Housing and Community Development
Amendments of 1978, P.L. 95-557, 92 Stat.
2080, this proposed rule has been granted
waiver of Cohgressional ,review require-
ments In order to permit publication at this
time for public comment.

Issued October 25, 1978.
GLORIA M. JIZNqz,

Federal Insurance Administrator.
(FR Doe. 78-36003 Filed 12-27-78; 8:45 am]

-[4210-01-M]

[24 CFR Part 1917]

[Docket No. FI-4787]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the Town of Vader, Lewis County, Wash.

AGENCY: Federal Insfirance Adminis-
tration; HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the Town of Vader, Lewis County,
Washington. These base (100-year)
flood elevations are the basis for the
flood plain management measures
that the community is required to
either adopt or show evidence of being
already in effect in order to qualify or'
remain qualified for participation in
the National Flood Insurance Program
(NFIP).
DATES: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESSES: Maps and other infor-
mation showing the detailed outlines
of the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at Town Hall,
Vader, Washington. Send comments
to: Honorable Frank Zesnack, Mayor,
Town of Vader, P.O. Box 178, Vader,
Washington 98593.
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, '451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-e
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator

gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the Town of Vader, Washing-
ton, in accordance with section 110 of
the Flood Disaster Protection Act of
1973 (Pub. L. 93-234), 87 Stat. 980,
which added section 1363 to the Na-
tional Flood Insurance Act of 1968
(Title XIII of the Housing and Urban
Development Act of 1968 (Pub. L. 90-
448)), 42 U.S.C. 4001-4128, and 24 CFR
1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations,, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to pol-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The pioposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet,

Source of flooding Location national
geodetic
vertical
datum

OleQua Creek ......... Northern Pacific 104
Railroad Bridge-50
feet*.

Vader Road (State 116
Bridge 506/104-50
feet. -

McMurphy Creek. Northern Pacific 147
Railroad Culvert
(Upstream side).

East Culvert (Second 154
crossing)-30 feet*.

*Upstream of centerline

(National Flood Insurance Act of 1968 (Titl4
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended;
42 U.S.C. 4001-4128; and Secretary's delega-
tion of authority to Federal Insurance Ad,
ministrator, 43 FR 7719.)

In.accordance with section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community ";Development
Amendments of 1978, P.L 95-557, 92 Stat.
2080, this proposed rule has been granted
waiver of Congressional review require-
ments in order to permit publication at this
time for public comment.

Issued October 25, 1978.
GLORiA M JInmz,

Federal Insurance Administrator.
[FR Dom 78-36004 Filed 12-27-78; 8:45 iam

[4310-31-M]
DEPARTMENT OF THE INTERIOR

Geological Survey.

i30 CFR Part 250]

OPERATIONS IN THE OUTER CONTINENTAL
SHELF

AGENCY: Department of the Interior,
U.S. Geological Survey:

ACTION: Advance notice of proposed
rulemaking,

SUMMARY: This advance notice of
proposed rulemaking is being issued to
invite public participation in the Iden-
tification and selection of a course of
action, or alternate courses of action,
for the control of air emissions on the
Outer Continental Shelf (OCS) that
significantly affect the air quality of
any State. The amendments to the
Outer Continental Shelf Lands Act,
Pub. L. 95-372, require the Secretary
of the Interior to prescribe regulations
for the control of certain air pollution
sources on the OCS. After considera.
tion of available data and comments
received in response to this notice, a
notice of proposed rulemaking will be
issued.

DATE: Comments must be received on
or before January 31, 1979.
ADDRESS: Comments should be for-
warded to Chief, Conservation Divi-
sion, U.S. Geological Survey, National
Center, Mail Stop 600, Reston, Virgin-
ia 22092. ,
FOR FURTHER INFORMATION
CONTACT:

Theresa Hooks, Office of the Solici-
tor, Department of the Interior,
Washington, D.C. 20240. (202-343-
4325).

AUTHORS: E. P. Danenberger, U.S.
Geological Survey, U.S. Department of
the Interior, Theresa Hooks, Office of
the Solicitor, U.S. Department of the
Interior; R. A. Karam, Office of OCS
Program Coordination, Office of the
Assistant Secretary-Policy, Budget
and Administration; and Thomas Mc-
Closkey, Office of the Assistant Secre-
tary-Energy and Minerals.
SUPPLEMEkTARY INFORMATION:
The Outer Continental Shelf Lands
Act Amendments of 1978, Pub. L. 95-
372, enacted on September 18, 1978,
provide that the Secretary of the Inte-
rior shall prescribe regulations with
provisions "for compliance with the
national ambient air quality standards
pursuant to the Clean Air Act (42
U.S.C. 7401 et seq.), to the extent that
activities authorized under this Act
significantly affect the air quality of
any State" (section 5(a)(8), 43 U.S.C.
1334). The Joint Explanatory State-
ment of the Committee of Conference,
Report No. 95-1474, 95th Congress 2nd
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Session, describes the congressional
intent in enacting this provision.

The Statement indicates that Con-
ress intended for the Secretary of the
Interior to establish a regulatory
scheme to ensure that the attainment
or maintenance of the ambient air

. quality standards of an area is not
jeopardized by air emissions from op-
erations occurring on the OCS. The
Report states: "The standard of appli-
cability the conferees intended the
Secretary to incorporate in such regu-
lations is that when a determination is
made that offshore operations may
have or are having a significant effect
on the air quality of an adjacent on-
shore area, and may prevent or are
preventing the attainment or mainte-
nance of the-abient air quality 'stand-
ards of such area, regulations are to be
promulgated to assure that offshore
operations conducted pursuant to this
act do not prevent the attainment or
maintenance of those standards." The
Conferees expressly stated that the
Secretary of the Interior shall be
guided by the Clean Air Act, in consul-
tation with the Environmental Protec-
tion Agency, in. promulgating regula-
tions to maintain consistency with am-
bient air quality standards.

The Department intends that oper-
ations and activities on the OCS will
not be approved if they prevent any
State from achieving and maintaining
national ambient .air quality stand-
ards. In implementing a regulatory
scheme for air quality control, the De-
partment intends to require lessees to
include instheir exploration and devel-
opment and production plans specific
information concerning emissions and
their effects on coastal areas. It is in-
tended that all proposed activities will
be subject to compliance with the re-
quirements of the statute. However,
detailed information may not be nec-
essary for certain types of operations
and for operations in some parts of
the OCS. The Department intends to
devise methods by which existing op-
erations can be brought Into the regu-
latory scheme, and the Department in-
tends to continue to work closely and
cooperatively with State and local offi-
cials in the area of air quality control

Although the Department intends to
control emissions that would prevent
the attainment-of national ambient air
quality standards in a State, or cause
non-attainment where the standards

. are being met, it is unclear whether
standards designed to prevent signifi-
cant deterioration should also be ap-
plied and, if so, which standards, State
or Federal, should be used. Similarly,
whether or not the Environmental
Protection Agency's current offset
policy should be adopted, in whole or
in part, requires further examination.
Finally,- the phrase "significantly
affect" must be analyzed and defined.

REQUEST FOR COMEN4. Any rel-
evant comment on this statutory pro-
vision will be reviewed and taken Into
account in the formulation of pro-
posed rules. Information submitted
should be as specific as possible as to
the OCS activity of concern and the
type of emissions discussed. Comments
from interested parties are specifically
requested in the following areas:

1. Proposed activities will be subject
to review by the Department to assure
compliance with air quality regula-
tions. At the time of submission of
plans for exploration or for develop-
ment and production, the lessee will
be asked to submit information on
projected emissions and the estimated
effects of these emissioni on any
State.

a) What methods for determining
projected emissions and estimated ef-
fects should be used for OCS sources?

b) Should information be required
on projected emission levels both with
and without the application of tech-
nologies specifically designed to abate
emissions?

c) Should specific abatement tech-
nologies be prescribed by the Depart-
ment of the Interior? Should informa-
tion about projected emissions using
these technologies be required of les-
sees?

d) Are there OCS areas for which a
general finding of lack of significant
effect can be made so that detailed
submissions by individual lesses are
unnecessary?

e) Should souices of emissions which
are on the OCS for limited periods of
time, such as drilling vessels, be con-
trolled? If so, what length of time
should be used? .

2. The Department intends to con-
trol any activity that would Impair a
State's ability to attain the national
ambient air. quality standards or would
cause non-attainment where these
standards are being met Both the
OCS Lands Act, as amended, and the
Clean Air Act, as amended, are orient-
ed toward the attainment of national
ambient air quality standards. On the
other hand, the legislative history of
the OCS Lands Act Amendments of
1978 indicates that State standards for
ambient air quality require Federal
agencies' consideration. For Instance,
the Statement of the Conference Com-
mittee provides: "The conferees
agreed that if an approved State im-
plementation plan has ambient air
quality standards which are more
stringent than the national ambient
air quality standards, the Secretary of
the Interior shall with appropriate
regulations, assure that offshore oper-
ations conducted pursuant to this act
do not prevent the attainment of
those State standards, If the air qual-
ity of that State is significantly affect-
ed by such offshore operations."
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a) In establishing specific controls of
emissions that affect the air quality of
any State, what consideration should
be given to State ambient air quality
standards that are more stringent
than the national standards?

b) In view of the expres language of
section 5(a)(8) of the OCA Lands Act,
as amended, can State standards be
used when "compliance with the na-
tional ambient air quality standards"
in expressly directed by the statute?

3. The statute requires that the De-
partment control, by regulation, the
emissions on the OCS that "signifi-
cantly affect" the air quality of any
State. The Department is considering
defining "significantly affect" in terms
of additions of pollutants, In amounts
to be determined, to an area which is
In non-attainment of the national am-
blent, air quality standards or would
become a non-attainment area due to
the projected emissions. It will be nec-
essary to determine the amount and
types of pollutants for which It is rea-
sonable and practical to require con-
trols.

a) What amounts of specific pollut-
ants would constitute a "significant
effect" when added to an area which is
in non-attainment status?

b) How should precursors of photo-
chemical oxidants be controlled? How
should the relationship between the
precursors and photochemical oxi-
dants be determined?

c) In determining "significant
effect", should the Department use
the quantitative approach applied by
EPA In Its prevention of significant de-
terioration standards?

d) Are there, other methods the De-
partment should consider to deter-
mine "significantly affects".

4. Because of the language of the
OCS Lands Act Amendments calling
for regulations "for compliance with
the national ambient air quality stand-
ards", the Department is considering
limiting Its control of 0CS emissons
t6: (1) instances where onshore areas
In non-attainment of national stand-
ards are subject to further degrada-
tion of air quality;, and (2) instances
where attainment areas would become
non-attainment areas if impacted by
the projected emissions from OCS op-
erations. Another option is to regulate
all emissions impacting onshore areas,
whether the area is In attainment or
non-attainment, so that not only are
national ambient standards attained
but air quality which is cleaner that
that required by the national ambient
standards is also protected.

a) Which option should the Depart-
ment adopt?

b) If the Department determfnes
that its regulations should prohibit
OCS operations from contributing to
the significant deterioration of air
quality which is cleaner than the na-
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tional ambient standards, should
EPA's standards for preventing signifi-
cant deterioration (PSD) be employed?
Should the Department adopt more
stringent State PSD standards?

5. In certain instances,-the Environ-
ment Protection Agency regulates air
quality in non-attainment areas by re-
quiring that, by the time the proposed
source of emissions is to commence op-
erations, the total emissions from ex-
isting sources and from the- proposed
source must be sufficiently less than
the total allowable emissions under
the State Implementation Plan so as
to represent reasonable progress
toward attainment of national ambi-
ent air quality standards. If they are
not, the new source must meet EPA's
offset requirements. Other require-
ments imposed by EPA in non-attain-
ment areas include: that a major new
source, or major modification, will
meet the lowest achievable emission
rate for the particular type of source;
that all existing sources owned by the
applicant located in the air quality
control region are in compliance with
all requirements of the State Imple-
mentation Plan; and, that emission
offsets will provide a positive net. air
quality benefit in the affected area.

a) As part of his authority to regu-
late OCS emissions which significantly
affect non-attainment areas, should
the Secretary, require the lessees to
enter into legally binding commit-,
ments to offset their emissions even
though onshore offsets' would be nec-
essary?

b) Should all of EPA's conditions for
new sources or major modifications to
existing sources in non-attainment
areas be applied to OCS operations?.-

c) If the EPA conditions are adopted
,by Interior, should they be modified

for piirposes of OCS operations? How?.
6. Existing sources of pollutants on

the OCS may require special consider-
ation. To what eitent should control
of emissions from existing faciltie6 be
required when such control would re-
quire major modification of the facili-
ty?

7. The Department intends to con-
tinue close and cooperative associ-
ations with State and local govern-
ments,

a) How should the Department in-
teract with local air pollution control
districts? Directly? Through State
agencies?

b) What procedures and mechanisms
should be used to help assure State
and local participation in air quality
matters?

c) What should the State role be in
enforcement?

This advance notice of proposed rulemak-
Ing is based on the authority of section 5 of
the Outer Continental Shelf Lands Act, as
amended (43 U.S.C. 1334).

Dated: December 22, 1978.
JOAN M. DAVENPORT,

AssistantSecretary
of the Interior

(FR Doc. 78-36065 Filed 12-27-78; 8:45 am]

[4910-14-M]

DEPARTMENT OF TRANSPORTATION

Coast Guard

[33 CFR Parts 127 and 165]

rCGD17-78-1R2]

PORT VALDEZ, VALDEZ, ALASKA

Proposed Establishment of a Safety Zone

AGENCY: Coast Guard, DOT.

ACTION: Proposed rule.
SUMMARY: The Commander, Seven-
teenth Coast Guard District is consid-
ering changing the security zone and
safety zone regulations in order- to-
convert.the existing security zone in
Port Valdez, Valdez, Alaska into a
safety zone. This proposal is being
made because it is believed that a
safety zone is a more appropriate
means of protecting the marine envi-
ronment and vessels within Port
Valdez.

DATE: Comments must be received on
or before January 15, 1979.
ADDRESS: Comments should be sub-
mitted to, and are" available for exami-
nation at, the office of the Command-
er (m), Seyenteenth Coast Guard Dis-
trict, P.O.B. 3-5000, Federal Building,
Juneau, Alaska 99802.
FOR FURTHER INFORMATION
CONTACT:

LCDR F. N. HARRELL, Chief, Port
Safety Branch (mps), Seventeenth
Coast Guard District, P.O.B. 3-5000,
Juneau, Alaska 99802, 907-586-7195.

SUPPJYEMENTARY INFORMATION:
Interested persons are invited to par-
ticipate in the proposed rule making
by. submitting written data, views,
comments or arguments. Each person
submitting a comment should identify
his name and address, identify the
Notice (CGD17-78-1R2), and give rea-
sons for any recommendations. Com-
ments received before January 15,
1979 will be considered before final
action is taken on this proposal. The
proposal may be changed in light of
the comments received.
DRAFTING INFORMATION: The
principal person involved in drafting
this proposal is LCDR F. N. Harrell,
Chief, Port Safety Branch, Marine
Safety Division, Seventeenth Coast
'Guard District.

DiscussIox OF THE PROPOSED
REGULATION CHANGE

Section 127.1701 presently delg-
nates a security zone that Includes an
area within 200 yards of any water-
froht facility at the Alyeska Marine
Terminal complex and an area within
200 yards of any -tank vessel maneu-
vering to approach, moor, unmoor, or
depart the Alyeska Marine Terminal
complex. This security zone was eztab-
lished to protect the marine environ-
ment around the Alyeska Marine Ter-
minal as well as vessels operating in
that area. The only enforcement pro-
vision for violations of a security zone
is criminal prosecution. Based on expe-
rience obtained since the creation of
the security zone around the Alyeska
Marine Terminal complex, It has been
determined that this area should be
converted to a safety zone so that any
violations of the zone' would result in
the more appropriate civil penalty
rather than in criminal prosecution.
As provided in the General Safety
Zone Regulations (33 CFR 155.20) no
person or vessel may enter a safety
zone unless authorized by the Captain
of the Port or the District Command-
er.

In consideration of the foregoing, it
is proposed to amend 33 CFR Chapter
I, as follows:

PART 127-SECURITY ZONE

1. By deleting § 127.1701.

PART 165--SAFETY ZONE

2. By adding § 165.1701 to read as fol.
lows:

§ 165.1701 Port Valdez, Valdez, Alaska

The waters within the following
boundaries are a safety zone: The area
within 200 yards Of any waterfront fa-
cility at the Alyeska Marine Terminal
complex and the area within 200 yards
of any tank vessel maneuvering to ap-
proach, moor, unmoor or depart the
Alyeska Marine Terminal complex.

(92 STAT. 1471 (33 USC 1225). 49 CFR
1.46(n)(4))

Dated: December 7, 1978.

ROBERT A. DuiN,
Rear Admiral, U.S. Coast

Guard, Commander, Seven-
teenth Coast Guard District.

CFR Doc. 78-36136 Filed 12-27-78; 8:45 am]
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17710-12-M]
POSTAL SERVICE

[39 CM Parts 310 and 320]

RESTRICTIONS ON PRIVATE CARRIAGE OF
LETTERS

Proposed Revisions in Comprehensive Stand-
ards for Permissible Private Carriage of Let-
ters

AGENCY: Postal Service.

ACTION: Proposed rulemaking.

SUMMARY: After more than four
years' experience under existing regu-
lations implementing the postal mo-
nopoly laws, certain changes are pro-
posed in the regulations. Some of the
changes are proposed to clarify the ex-
isting regulations and to reflect results
that have been reached in advisory
opinions rendered under existing regu-
lations. A few changes alter the results
reached in advisory opinions under the
existing regulations. New suspensions
of the monopoly provisions are pro-
posed for certain letters of college- or
university-related organizations being
carried by campus mail systems, cer-
tain letters relating to cargo shipped
internationally by ocean carriers, and
certain advertisements enclosed with
parcels contam g merchandise.

'The explanation of the proposed
changes set out below under "Supple-
-mental Information" is lengthy be-
cause of a desire to be complete. Many
changes are proposed. A careful read-
ing is urged so that points of interest
to particular persons will not be over-
looked. Eghlights" of the proposed
changes are as follows:

1. A new suspension for advertise-
ments, accompanying parcels of mer-
chandise, of goods offered for sale by
the shipper of the merchandise or
manufactured by the manufacturer of
the goods shipped.

2. A- new suspension for documents
relating to cargo shipped on interna-
tional ocean-going vessels.

3. A new suspension for letters of
bona fie student or faculty organiza-
tions that are carried by college or
university internal mail systems.

4. Clarification of the definition of
the term "lettez" to leave no doubt
that items not marked with addresses
are nevertheless subject to the postal
monopoly if delivered in accordance
with "selective delivery plans".

5. A 'definition of the term "tele-
gram" to make clear that this exclu-
sion is restricted to telegrams and does
not reach other types of "hard copy"
messages involving electronic trans-
missions.

6. Clarification of the exclusion for
"commercially supplied letters" to
make clear that this exclusion does

-not cover letters that contain the mes-
sages of the supplier. This change

PROPOSED RULES

would mean, for example, that the
postal monopoly prohibitions apply
when identical letters in whatever
quantity are sent to a given address
for reading by people working or living
there.

7. A change in the suspension for
certain data processing materials to re-
solve an ambiguity in the present sus-
pension by including the punching of
cards within the scope of "data proc-
essing" for purposes of the suspension.

Because of the length and complex-
ity of the proposed rules, It Is possible
that a "second round" of proposed
rules will be published after comments
are received following this publication.
It may also be desirable to act finally
on certain of the 'proposed changes
before acting finally on others. Final-
ly, it could be useful to hold hearings
in Washington, D.C., and In other
places in the country to elicit public
views and to answer questions about
the proposal. Persons believing that
hearings should be held are encour-
aged to make their views known at the
address or telephone number listed
below.
DATE: Comments must be received on
or before [45 days], 1979.
ADDRESS:- Written comments should
be addressed to: Jerry Belenker, Law
Department, U. S. Postal Service, 475
L'Enfant Plaza West, SW., Washing-
ton, D.C. 20260. Copies of all written
comments received will be available
for public Inspection and photocopy-
ing between 9 A.M and 4 P3., outside
room 9120, 475 L'Enfant Plaza West,
SW., Washington, D.C. 20260.
FOR 1MJRTHER INFORMATION
CONTACT.

Jerry Belenker, Law Department, U.
S. Postal Service, 475 L"Enfant Plaza
West, SW., Washington, D.C. 20260;
(202) 245-4616.

SUPPLEUMARY INFORMATION:
On September 16, 1974, the Postal
Service published final regulations as
Parts 310 and 220 of Title 39, Code of
Federal Regulations, relating'to the
restrictions on the private carriage of
letters, to become effective on October
20, 1974. 39 FR 33,209-13. Relatively
minor revisions to the regulations
were published in the FnERAL Rwris-
zar on October 8, 1974, and May 29,
1975. 39 FR 36,114; 40 FR 23,295. The
Postal Service now proposes additional
changes in its regulations.

In publishing on July 2, 1973. the
criginal Notice of Proposed Rulemak-
ing that preceded the adoption of final
regulations in September 1974, the
Postal Service articulated an intention
to adopt a definition of 'letter" "based
on a traditional and objective stand-
ard: a message sent to a specific ad-
dress." 38 FR 17 513. The definition of
letter included in the final regula-

60615

tlons-"a message directed to a specific
person or address and recorded In or
on a tangible'obJect .. ", §310.1(a)--
appears to have served well, and the
definition has been approved judicial-
ly. Associated Third Class Mail Users
v. United States Postal Service, 440 F.
Supp. 1211 (D. D.C. 1977), apipeal
pending, United States Court of Ap-
peals for the District of Columbia Cir-
cuit, No. 78-1065. It appears, however,
that the definition can be improved in
minor respects and that other im-
provements in the regulations can and
ought to be proposed at this time. In
addition, operation under the regula-
tions suggests that certain additional
administrative suspensions of the pro-
hibitions on the private carriage of let-
ters may be In the public interest and
ought to be proposed at this time.

The changes now proposed are in-
tended, in substantial part, to clarify
the regulations published in Septein-
ber 1974. They reflect the more than
four years of experience under the
regulations in which the regulations
have been found to be workable and
generally understandable, but in
which a few difficult areas of interpre-
tation have emerged. Good adminis-
trative practice suggests that improve-
ments be proposed to the regulations
based on the experience with them to
date. Certain of the proposed changes
involve materials that seem most ap-
propriately to fall outside of the
postal monopoly, while other changes
involve materials that seem to fall
within the monopoly. In addition to
clarifying changes, we propose to sus-
pend the monopbly prohibitions for
three new categories of materials.
These proposed suspensions are dis-
cussed towards the end of the pream-
ble.

TnE REQunnm MrT Lm Ernms Bx
A3DsnwszD

An essential aspect of the definition
of "letter" upder the Private Express
Statutes is that it be addressed, and
the "directed to" language included in
§310.1(a) was intended to cover this
aspect. Some ambiguity under the reg-
ulation may exist, however, in cases
where the message is addressed to one
party but arguably is "directed to" an-
other. For example, business messages
intended for reading by one or more
individuals at a firm may be addressed
to the firm not by the name or names
of the intended readers but by the
name of another individual who may,
for example, be known to be one who
distributes letters to others; by the
title of an official other than the indi-
vidual who is intended to read the
message; or by the fim name. Argu-
ably, such messages are not "directed
to a specific person or address" under
the regulations, despite the specific
addressing of the envelope containing
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- them. It seems clear, however, that
letters and packets of letters of this
kind should be considered to be cov-
ered by the prohibitions contained in
the Private Express Statutes.

Postal Service advisory opinions,
issued in accordance with § 310.6, have
concluded that letters or packets of
letters of the kind described above fall
within the "directed to" requirement
of the existing regulations. Proposed
revised § 310,1(a)-by defining letters
as addressed messages rather than as
messages diredted to a particular
person or place-is intended to meet
the addressing requirement head on in
a way that eliminates the ambiguities
arguably present in the prior use of
the term "directed to". It also avoids
seeming to attempt to ascertain the
sender's intent and is consistent with
the general goal of setting forth objec-
tive criteria to guide the public.

Proposed § 310.1(a)(3) defines
addressig objectively: marking an item
for selective delivery or delivering an
Item in accordance with a selective de-
livery plan. The lattei recognizes that
letters not marked -with addresses may
nevertheless be addressed, for exam-
ple, by marking the intended person
or 'place of delivery on a list or on
labels or cards held separately from
the piece actually delivered, by deli-
vering the pieces in accordance with a

- memorized list of addresses, or by
piggy-backed delivery schemes in
which letters are delivered along with
sucht things as addressed parcels' or
magazines. Such methods of achieving
selective delivery ought not to remove
the messages transmitted from the
reach of the postal monopoly.

The proposed definition of address-
Ing as it bears on the selective delivery
of material not marked with an ad-
dress is consistent with 'the focus in
existing §310.1(a)(3) on persons to
whom or addresses to which messages
are directed, a point that serves to un-
derscore the clarifying nature of 'the
proposed change. As before, substan-
tially random unaddressed delivery
methods-such as handing out mes-
sages not marked with addresses to
passersby on street corners, or deliver-
Ing such messages throughout an
area-do not fall within the prohibi-
tions of the Private Express Statutes.
A sentence is proposed to make this
intent clear.

CERTAIn TANGIBLE OnJECTS NOT
LETTERS

A new second sentence is proposed
for § 310.1(a)(1) to make clear that all
tangible objects upon which messages
appear do not constitute letters. While
no person. has, during the more than
four-year period that the Postal Serv-
ice's regulations have- been in effect,
indicated he has been misled by the
terms of existing § 310.1(a)(1) into be-
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lieving that such things as out-sized,
odd-shaped, or extremely valuable ob-
jects are letters, it has occasionally
beeniasserted that the regulations are
overly broad because they theoretical-
ly might reach such objects if there is
writing upon them. While the regula-
tions were intended to reach as broad-
ly as required to cover tangible busi-
ness and personal correspondence of
all types, we did-not and do not consid-
er that such things as tombstones, T-
shirts, automobile tires, coffee mugs,
jewelry, or other items occasionally
cited to us, as these objects are com-
monly used and, shipped, constitute
letters, even though some writing may
appear upon them. The proposed new
sentence is intended to make this in-
tention clear.

The present text of § 310.1(a)(6)
would be amended to conform to pro-
posed changes discussed above. A new
second sentence, in parentheses, would
be added as a clarifying cross-refer-
ence.

EXCLUSION OF "TELEGRAMS"

Existing § 310.1(a)(7)(i) contains the
exclusion for telegrams. This exclu-
sion is based on historical consider-
ations, not on-the language of the Pri-
vate Express Statutes. The proposals
preceding the existing regulations
would have excluded telegrams as fol-
lows: "The specific form of letter
known as a telegram is implicitly
exempted from the restrictions by
Congress." (The words "of the Private
Express Statutes" were added after
the word "restrictions" in the second
Notice of Proposed Rulemaking.) 38
FR 17514,(July 2, 1973); 39 FR 3971
(Jan. 31, 1974). In the final regula-
tions, the exclusion was shortened to
simply the word "Telegrams".

,The preamble to the final regula-
tions stated:

EKectronic message transmission. The
comments reflected some continuing misun-
derstanding over whether the Private Ex-
press Statutes reach the transmission of
messages through the air, by wire, or by
other means not involving the carriage of
tangible objects. In our view, they do not.
However, the carriage of a tangible object
used as, the basis of an intangible transmis-
sion or produced thereby-such as a written
copy of a message sent by wire between two
places-would be subject to the Stat-
utes.... 39 FR 33210 (Sept. 16, 1974).

Read in light of the simultaneous ex-
clusion for telegrams, this statement
means that while telegrams -are ex-
cluded, "hard copies" of electronic
messages generally are not excluded.

Recently, questions have arisen as to
the meaning of the term "telegrams"

*as used in the regulations. The lan-
guage used in the prior Notices of Pro-
posed Rulemaking.and the preambula-
tory material accompanying the final
regulations, point to the conclusion
that the term was intended to be limit-

ed in scope. The clarifying change pro-
Posed here would define the term by
limiting it to telegrams as commonly
sent in the past by members of the
public. Such a limitation seems con-
sistent with an exclusion that Is based
on implications -,surrounding the
growth of a public telegram service
during the late nineteenth and early
twentieth centuries that is different
from other types of electronic message
services that have developed recently.

LIEN, RELEASES, ORDERS OF QUASI-
JUDICIAL BODIES

Section 310.1(a)(7)(iil) would be
amended to list liens in general, re-
leases, and orders of quasi-judicial
bodies among the legal documents ex.
cluded from the coverage of the Pri-
vate Express Statutes. This change in
part conforms to results reached In ad-
visory opinions under the existing reg-
ulations, and It rounds out the lan-
guage of the existing provision by in-
cluding certain additional documents
that are similar to those already listed.

BobKs AND CATALOGS

Section 310.1(a)(7)(v) now excludes
"books and catalogs consisting of 24 or
more bound pages with at least 22
printed, and telephone directories". In
applying this exclusion, questions
have arisen about whether bound
Items that contain the prescribed
number of pages that consist, In turn,
of largely unrelated parts that individ-
ually do not contain the prescribed
number of pages qualify under the ex-
clusion. Questions have also arisen
about whether specialized documents
of limited distribution qualify under
the exclusion. Proposed expanded lan-
guage in this exclusion is intended to
focus attention on some of the rele-
vant factors to evaluate in deternin-
ing whether the exclusion should
apply to a. particular Item. The pro-
15osed guideline that would generally
look to the distribution of copies of a
document to 25 or more separate per-
sons as one factor indicating that the
document is a book or a catalog would
be somewhat more restrictive than a
15-copy guideline developed In adviso-
ry opinions under the existing regula-
tions.

TAGS, LABELS, STICKERS, SIGNS AND
POSTERS

Proposed new § 310.1(a)(7)(vi) (cur-
rent § 310.1(a)(7)(vi) would be covered
by proposed § 310.1(a)(7)(vill)) in part
would confirm results reached in advi-
sory opinions under existing regula.
tions that such things as address
labels and bumper stickers are not let-
ters subject to the. postal monopoly
prohibitions. The intent of the pro-
posed exclusion is to provide a general
rule for dealing with the matter of
messages for attachment to or posting,
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on other tangible objects. The mere
fact that a letter is sent for attach-
ment or posting would not, however,
be grounds for excluding the letter
from the postal monopoly prohibi-
tions. Objective considerations of type
size, layout, and physical characteris-
tics would have to indicate that the
object was primarily intended for at-
tachment or posting before the exclu-
sion would be available.

L-rT-E=,SENT TO STORAGE OR DEsTRUc-
TION OR AS PART OF A RELOCATION

Section 310.1(a)(7)(vii) would be
amended to eliminate the requirement
that packets of letters sent to or from
storage or to destruction or as part of
a business or household relocation
must be sent in bulk to qualify for the
exclusion. Since letters sent for these
purposes in whatever bulk are clearly
not sent as communications, it seems
appropriate to eliminate the bulk re-
quirement. Other clarifying language
is added, including language to make
clear that this exclusion covers materi-
als sent for storage or destruction only
if they are sent exclusively for this
purpose.

Com=ucxALY SUPPLIED LETTERS

Proposed § 310.1(a)(7)(viii) would
contain the substance of what is now
§ 310.1(a)(7)(vi), the exclusion for iden-
tical letters supplied by one person for
another's use, expanded to cover sup-
plied printed matter generally. The re-
visions in this provision are intended
to make clear that the exclusion
covers only messages that are the mes-
sages of the person- supplied. It would
-do this by including an additional ex-.
ample of the kind of supplier we have
in mind-a "Stationer"-and b speci-
fying that the suppliers be commer-
cial. It would, also add a sentence un-
derscoring the point that the provision
does not cover messages which contain-
the messages of the supplier or of
anyone else than the person supplied.
A firm producing and supplying Its
own messages seems to stand on a dif-
ferent footing for purposes of a postal
monopoly reaching "letters" from a
firm merely producing and supplying
the messages to someone else, and the
clarification is intended to reflect this
distinction.

The requirement in the present reg-
ulation that the messages be supplied
in bulk would be eliminated. Since let-
ters of this kind in whatever bulk are
not sent as communications, it seems
appropriate to eliminate the bulk re-
quirement.

In Walt Disnej Music Company, Inc.
v. United States Postal Service, Civ.
No. 76-2391-IH (C.D. Cal. Nov. 18,
1976) (unreported), the Court-conclud-
ed that existing § 310.1(a)(7)(vi) ex-
cludes shipments of five or more
copies of Disney materials to be dis-

tributed through its Magic Kingdom
Clubs to employees at various firms.
The Court left open the possibility
that this result could be changed
through subsequent rulemaking. The
rules proposed here would bring about
this change.

PHOTOGRAPHIC MATERIALS

Proposed new § 310.1(a)(7)(lx) would
exclude photographic material sent to
a processor and processed photograph-
ic material returned from a processor.
Many photographic materials would
not in any event constitute letters
since they do not contain messages
within the meaning of § 310.1(a)(2),
(4), but certain photographic materi-
als-such as microfilm or microfiche-
may, in our view, be letters within the
meaning of the Private Express Stat-
utes. Since such letters so commonly
require mechanical or chemical proc-
essing away from the premises of the
person whose letters they are, by pro-
cessors who have no interest in and do
no work with the messages contained
In the letters, the new exclusion for
transmission to and from the 'place
where such processing is performed Is
proposed. This exclusion would accord
with results reached under advisory
opinions rendered under the existing
regulations.

MATERL&Ls Sm Brrwzr PuBLiSHERs
AND PPMfTERS

New § 310.1(a)(7)(x)- would exclude
copy, proofs and printed matter pass-
ing between publishers and printers.
The existing regulations do not gener-
ally exclude these materials.

The principal theory behind the pro-
posed new exclusion is similar to that
undergirding the proposed exclusion,
described above, for cerain transmis-
sions of photographic materials,
namely that printers are disinterested
in the substance of the messages con-
tained in copy, proofs, and printed
matter transmitted to and from them.
The frequent bulkiness of the materi-
als transmitted is an additional factor
supporting this proposed exclusion. In
proposing this new exclusion we stress
that its application-like the applica-
tion of all exclusions In § 310.1(a)(7)-
is limited by its terms. The proposed
rules would not, for example, exclude
all messages passing to or from people
having little interest in their sub-
stance, nor do we intend generally to
revive the "live, current information
test" sometimes applied prior to the
adoption of the current regulations.
See 38 FR 17513 (July 2, 1973). On the
other hand, if there are other types of
messages passing between other types
of persons for the exclusion of which
as many equally strong arguments can
be made as can be made for this pro-
posed exclusion, we would hope to
hear about them during this rulemak-
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lug, and we will carefully consider
adopting additional exclusions if we do
hear about them.

SOUND REcORDINGs, Fl=s, AIm PRINT-
ED MESSAGzS FOR PuBmC Di srra-
TION
Proposed new § 310.1(a)(7)(xi) covers

situations in which one person sends
messages to another person for dis-
semination to the public. Examples of
messages falling under this exclusion
are those involved in a request the
Postal Service received for an advisory
opinion on the status of blank fishing
license forms sent from a state licens-
Ing office to Issuers of licenses in var-
ious county offices. The proposed ex-
clusion will provide a firmer basis for
excluding these blank forms from the
ambit of the postal monopoly than the
grounds relied on In the advisory opin-
ion, namely that blank forms are not
letters, and that forms of this kind
might fall within the exclusion pro-
vided in existing § 310.1(a)(7)(vi).

A blank form appears to fall within
the letter definition insofar as it con-
tains a message ("any information or
intelligence that can be recorded. . )
on a tangible object. § 310.1(a)(2).
Moreover, as we have suggested above,
present § 310.1(a)(7)(vi) (proposed
§ 310.1(a)(7)lvili)) was not intended to
reach messages such as blank license
forms that are the messages of the
supplier. (Blank forms supplied, for
example, by a stationer that are used
by a person supplied for his own pur-
poses would, of course, fall within pro-
posed § 310.1(a)(7)(vii).) The distinc-
tion drawn in the new exclusion is be-
tween messages sent for dissemination
to people all of whom reside in a par-
ticular household or are associated
with a particular organization at the
place of address, or who are all reason-
ably Identifiable to the sender, on the
one hand, and messages sent for fur-
ther dissemination, on the other. The
proposal would provide no exclusion
for shipments of the former type be-
cause of the close ties between the
person or place of address and the in-
tended readership or audience of the
messages sent.

"PACMET"

Revised § 310.1(b) would specify that
the term "packet" includes groups of
Identical as well as different letters
and that a "packet" can consist of sev-
eral packets of letters under one cover
or otherwise bound together. Both
changes are clarifications and are con-
sistent with advisory opinions ren-
dered under the existing regulations.
The second clarification confirms the
advisory opinion that the opening or
creating of a "packet of packets"
makes the exception in §310.3(e) for
carriage prior or subsequent to mailing
inapplicable to carriage prior to the
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creating, or subsequent to the open-
ing, of the "packet of packets".

"PERSON"

A revision is proposed to § 310.1(c) to
'add "organization"- to the definition of

the term "person" as used in the regu-
lations. The term-"person" was intend-
ed to be broadly inclusive, and the pro-
posed addition of the word '.organiza-
tion" is consistent with this purpose-.

EXCEPTIONS

Proposed § 310.3(a), tle" exception
for letters accompanying cargo, con-
tains a change that would make clear
that letters relating to the transaction
involved in. ordering,, shipping, or deli-
vering the cargo fall within the excep-
tion. This specifically covers a result
that was reached by interpretation in
advisory opinions rendered under the
existing regulations. In addition, the
proposal would eliminate; the existing
requirement that the letters. must
"relate exclusively" to some part of
the cargo, replacing It with the re-
quirement that the letters. "relate in
all substantial respects' This, also, is
intended to conform the language of
the regulation more closely, to- results
reached In advisory- opinions under the
current regulations.

The proposed revisions in
§310.3(b)-the exception relating to
letters of the carrier-are intended to
clarify the meaning, of this exception
as it applies to letters of firms.

Revised § 310.3(c) would define com-
pensation for purposes of the excep-
tion for 'carriage by "private hands
without compensation" to. make clear
that it includes carriage for money,
non-monetary valuable consideration,
and good will, for example, when a
business. relationship, exists or is
sought between the carrier and its
user. The proposal reflects results
reached in. advisory opinions rendered
under the existing- regulations-

Revised § 310.3(e)(1)- would clarify
the intent that the exception for "car-
riage prior or subsequent to mailing"
not be available for private, carriage
occurring after letters are opened or
read, or for the private carriage of un-
opened individual letters before or
after their transmission by maillin a
consolidated form.

PAYMENZ OF POSTAGEroN VIOLATION

Section 310.5(b) would be amended
to make clear that the appeal to the
Judicial Officer Department is limited
to determining- whether the method
used to compute the postage owed is
correct and. does not include a redeter-
mination of whether letters are being
carried in violation of the Private Ex-
press Statutes.

PROPOSED RULES

ADvisoRy OPnIoNs

Section 310.6 would be amended to
provide that advisory opinions, can be
obtained by writing to the Postal Serv-
ice's Law Department rather than to
its Opinions Division. The purpose of
the change is to make clear that the
Law Department may assign the work
of writing advisory opinions to attor-
neys who do not work in the Opinions
Division. The reference in the second
sentence of- this section to "final opin-
ions" would be eliminated, and the
sentence on the publishing of opinions
would be, rewritten to conform to ex-
isting practice.

SUSPENSIONS

We propose to rewrite Part 320 to
alter the existing suspension for cer-
tain data processing materials and to
add three new suspensions. Sections
320.1-320.3 would deal with. general
matters applicable to. each of the sus.
pensions. in proposed: Part 320. Section
320.3 would. state the rule, consistent
with existing §320.2 d), that the- sus-
pensions. may be revoked in the future
and would restate the rule that. exist-
ing operators under the data, process-
ing, suspension' would have some
"grandfather rights"'if that particular
suspension is revoked.

CERTAIn DAT. PROCESSING AIERIALS

The bulk of existing- §§ 320.2. and
320.3 would be combined, without
change, in proposed § 320A. Proposed
§ 320.4(b) would revise existing
§ 320.2(b) in several respects. First, it
would reflect the conclusion, reached.
in advisory opinions, that a transmis-
sion to a. data processing center may
qualify for the suspension even
though the return transmission does
not quality, and vice versa. It specifies,
however, that the validity df the
return transmission depends. upon the
commencement of data processing on
the incoming material within 36 hours
of its arrival at the processing center.
This would alter a result reached In a
recent advisory opinion which, we be-
lieve, could have gone either way
under the wording of the existing pro-
vision. Because the suspension is pro-
vided to mee t a, need for speedy trans-
mission, however, it seems appropriate
to, require that the need for speed be
attested to by the objective fact of thp
processing center's fairly prompt com-
mencement of data processig work.

Proposed § 320.4(b) would also speci-
fy that the data processing suspension
is not available to offices that neither
use internal data processing centers
nor are data. processing customers of
independent processing centers., the
suspension was not intended to reach
the potential vast range of transmis-
sions of communications that may in-
cidentally' involve computer input or

output, such as ordinary bill paying
transactions, applications for licenses,
etc. This change would aiso alter a
result reached in a recent advisory
opinion which seems to be Inconsistent
with the original purpose of this sus-
pension.

Section 320.4(c) would amend the
definition of "data processing" as
found in § 320.2(b) to include the re-
cording, by electro-mechanical or elec-
tronic means, of data for further proc-
essing. The purpose of this proposed
change is to reverse the results
reached In some advisory opinions
that the commencement of key punch-
ing does not constitute the commenc-
ment of data processing for purposes
of the time limits under the suspen-
sion The change seems to be consist-
ent with industry opinion that key
punching is part of data processing.
The definition of "data processing ma-
terials" In the same provision would be
amended to eliminate the contradic-
tory reference to "automatic conver-
sion into a form ready for Immediate
data processing". In addition, the defi-
nition of "data processing materials"
would add the requirement that such
materials must be sent "exclusively for
data processing". This would serve to
confirm the result reached in advisory
opinions that, materials sent for sub-
stantial independent action prior to
possible or likely data processing do
not fall under the suspension.

Section 320.4(c) would also amend
language found in the last sentence of
present § 320.2(b) to change the re-
quirement that data processing mate-
rials be produced on "a regular period-
ic basis" to one that they be produced
"recurringly in the course of the
normal business operations of the
office originating them or receiving
them back from the processing
center." This language is somewhat
more flexible than the prior regula
tory standard, though It continues the
rule that isolated transmissions are
not covered. This change also Is in line
with the direction taken In advisory
opinions under the existing regula-
tions.

A. minor change Is proposed in
§ 320A(d) (existing §320.3(a)) to make
clear that only carrier--not ship-
pers-are required to notify the Pri-
vate Express Liaison Officer before op-
erating under the suspension.

A clarifying change is proposed in
the second sentence of § 320.4(e) (ex-
isting §320.3(b)). A new third sentence
proposed in this provision would specl-
fy that containers of materials assert-
ed to, be carried under the suspension
must show who is the senddr and who
is the addressee of the materials
shipped, as an aid. to assuring that the
operations assertedly under the sus-
pension are conducted in accordance
with the requirements- of the regula-
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tion. Minor changes in the form repro-
duced in the regulations are proposed
to conform to changes being proposed
in Part 320.

CLxarAi ADvERTriszxENrs i PARcELS

A new suspension is proposed in
§ 320.5 to cover certain advertisements
enclosed in parcels of merchandise.
We have been told that a widespread
industry practice exists in which ship-
pers or manufacturers of merchandise
place advertisements of other goods
they sell or manufacture in parcels
that are shipped. In first proposing
the present regulations, the Postal
Service indicated that where the
public interest seemed to support an
established practice, the practice
would not be disturbed. 38 FR 17513.
Our view in proposing this suspension
is that the public interest does not re-
quire that the practice that presently
appears to exist be discontinued. -

The suspension we propose is a limit-
ed one. It specificaly does not extend
to advertisements for goods that are
neither sold by the shipper nor manu-
factured by the manufacturer of the
goods shipped. We do not believe the
public interest requires that shippers
or manufacturers be allowed to con-
duct what amounts to an advertising
business outside the mails for other
persons by allowing the latter to
piggy-back their shipments of cargo by
private carriers.

To a similar purpose is the -require-
ment that the goods advertised be in
the same general line of products as
the cargo shipped. This provision
would not be given a narrow reading
that defeats the purposes of the pro-
posed suspension. On the other hand,
it does not seem appropriate to give
shippers or manufacturers--which
may be vast enterprises engaging in
many lines of business-preferred
status under the postal monopoly laws
to advertise totally unrelated goods
they sell or produce when sending par-
cels to their customers.

The proposed suspension does not
cover shipments when the shipment of
the enclosed advertising is other than
incidental to the shipment of the mer-
chandise. Thus, for example, when the
merchandise is a sample, the advertis-
ing enclosed will remain a letter, sub-
ject to the Private Express Statutes.
Sitiilarly, the proposed suspension
specifically covers only advertise-
ments. Other material-such as, for
example, product information and
order blanks sent to sales personnel
for their use and information-are not
covered by the suspension.

CERTAn LETTS OF COLLUGE AND
Uivsrry ORGAw=&zTioNs

It appears that a number of colleges
and universities have for some time
permitted student and faculty organi-
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zations to send their intra-campus let-
ters via the college or university inter-
nal mail system. As in the case of cer-
tain. advertisements in parcels, the
public interest seems to support action
to permit this practice to continue.

College and university communities
have special qualities that seem to set
them apart from other groups. As
much as anything else, this seems to
be so because colleges and universities
are thought of as "communities" that
embrace a variety of organizations
rather than as merely the legal or eco-
nomic entities responsible for provid-
ing formal educational services. Thus,
while student and faculty organiza-
tions are not legally part of the college
or university, they often are recog-
nized as performing important func-
tions in the operation of the academic
community. In addition, they are
often supported in a number of ways
by the college or university proper.
Given the public service rnmlion of col-
leges and universities, it seems appro-
priate to permit those colleges and
universities that want to make their
internal mail systems available to
their student and faculty organiza-
tions to do so.

The proposed suspension is limited
to the letters of student and faculty
organizations sent to campus destina-
tions. It is not intended to cover such
things as student letters, faculty let-
ters, letters of outside organizations
(such as commercial firms), or letters
sent off campus. We expect the col-
leges and universities to assist in the
enforcement of these limitations by
permitting access to their internal
mail systems only in accordance with
the limitations reflected in the suspen-
sion. Of course, nothing in the suspen-
sion requires any college or university
to make its internal mail system avail-
able to organizations if It does not
want tQ do so.

LETTERS RELATED TO CARGO SHPED

INTERNATIONALLY BY Ocr.a VESSELS

In 1976 the Postal Service and the
Customs Service undertook a joint
program to examine certain materials
entering the country at Boston and
San Francisco for possible violations
of the Private Express Statutes. One
category of Items identified by that
program as being carried in apparent
violation of the Statutes consisted of
documents transmitted by air, related
to cargo of international ocean-going
vessels.

After the Joint program was termi-
nated, a group called the National
Committee on International Trade
Documentation (NCITD), representing
a number of major ocean vesel opera-
tors, submitted a request that the
Postal Service exempt these docu-
ments from the prohibitions of the
postal monopoly. The NCITD petition
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stated that modern-day conditions
make It Impossible for these docu-
ments to accompany the cargo on the
ships themselves, since in fact the doc-
uments cannot be completed before
the ship leaves port. The petition un-
derscored the importance for customs,
commercial, operational, and legal rea-
sons of having the documents on hand
when the ship arrives at its destina-
tion and stated that international mail
service simply cannot fil the need for
the rapid transmission of these mate-
rials.

The arguments of the NCTD
appear to have considerable merit, and
we respond to them in this Notice of
Proposed Rulemaking. A suspension is
proposed of the prohibitions on the
private carriage of these materials
moving internationally to and from
ocean vessel ports-of-calL Shipments
between United States ports or from
or to the interior of the country would
not be covered by the proposed sus-
pension. The materials covered are
limited to those that would be except-
ed under the "cargo" exception,
§ 310.3(a), if they accompanied the
cargo. The fact that such materials
would be excepted but for peculiar
conditions in the shipping industry
that make their separate transmission
necessary is a factor leading us to pro-
pose adoption of this suspension.

EFET on PnioR ADVISORy Ormois

Our purpose in adopting comprehen-
sive private express regulations has
been to provide understandable gener-
al guidance in a single location for the
application of the postal monopoly
laws. Although questions will un-
doubtedly continue to arise on how
the regulations apply in particular cir-
cumstanccs, we hope that many ques-
tions will be answered by the changes
proposed here. Accordingly, it is ex-
pected that It will not be necessary to
rely extensively on the Advisory Opin-
ions rendered in the past under § 310.6
in applying the revised regulations.

To the extent prior advisory opin-
ions deal with matters that would be
left unchanged by this proposal, they
may, however, provide some continu-
ing guidance on the application of the
regulations. To the extent the past
opinions deal with matters that
change as a result of the current rule-
making, they of course should not be
relied upon in the future.

PaOsP Cv EFFECT OF CHNGsS

Any canges that may be adopted as
a result of this proposal will apply
only to .transmUslonsgoccurring on and
after the date they become effective.
With regard to transmissions occur-
ring before that time, the Postal Serv-
ice will take no action to recover post-
age under § 310,5 or to enforce the Pri-
vate Express Statutes in court except
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in reliance on the Statutes and regula-
tions in effect when the transmission
occurred.

MATTERS NOT COVERED BY PROPOSED
RurLrs

The public Is encouraged to use this
rulemaking proceeding to contnent on
any matter properly the subject of a
Postal Service rule in the postal mo-
nopoly area, regardless of whether the
subject is covered by the proposed

'rules set out below. Should suffici~nt
public need be shown for additional
changes, the rulemaking can be ex-
panded to deal with them. If changes
are suggested that tend to. permit new
types of private carriage of letters, we
would appreciate specific suggestions
on how to adopt them without unduly
risking significant contractions in the
scope of the postal monopoly. _

CommENs

In consideration of the foregoing, it
is, proposed to amend Parts 310 and
320 in. Chapter I of Title 39, Code of
Federal Regulations, as follows: 

Louis A- Cox,.
General Counsel

PART 310-ENFORCEMENT OF THE PRIVATE.
EXPRESS STATUTES

See.
310.1. Definitions..
310.2 Unlawful carriage of letters.
310.3 Exceptions.
310.4 Responsibility of carriers.
310.5 Payment of postage on violation.
310.6 Advisory opinions.
310.7 Amendment of regulations.

Aurmozr=. 39 U.S.C. 401, 404, 601-606; 18
U.S.C. 1693-1699. 1724.

§,310.1 Definitions.
.(a) "Letter" is an addressed message

recorded in or on a. tangible. object,
subject to the following.

(1) Tangible objects used for letters
include, but are not limited to, paper
(including paper in sheet or card
form), recording disks,, and. magnetic
tapes.. Tangible objects used for letters
do not include (I) objects the material
or shape and design of which. make
them valuabIe or~useful for purposes
other than as media. for longmdistahce
communications, unless they are actu,-
ally used as media for personal and
business correspondence, and (ii) out-
sized, rigid objects not capable of en-
closure in envelopes, sacks, boxes or
other containers commonly used to
transmit letters or packets of letters.

$Because of the extensive changes pro-
posed, proposed revised Parts 310 and 320
are set out in their entirety below. The fol-
lowing sections of the existing regulations
are not, however, changed, in the proposal:
§310.1(a)(2) (4). (5); C7)(iY, (iv), (d), (e), (f);
§%31i.2; 310.3(b)(3); (d); (e)(2); 9310.4;

§310.5(a), (c). (d); § 310.7. Other provisions
may be changed only in part or in minor re-
spects.
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(2) "Message" means any informa-
tion or. intelligence that can be record-
ed as described in paragraph (a)(4) of
this-section.

(3) A message is addressed when it,
orthe container in which it Is carried,
singly or with other messages, Identi-
cal or different, is marked for delivery
to a specific person or place, or is de-
livered, to a specific person or place in
accordance with a selective delivery
plan. Selective delivery plans include
delivery to particular persons or ad-
dresses by use of detached address
labels or cards; address lists; memo-
rized groups of addresses; or piggy-
backed delivery with addressed articles
of merchandise, publications, or other
itemsr. Selective delivery plans do not
include such destributions as distribu-
tions of materials not marked for del-
viery to specific persons. or places to
passersby on a particular street comer
or to all residents, or to randomly se-
lected residents, of an area.

(4) Methods by which messages are
recorded: on tangible objects include,
but are not limited to, the use of writ-
ten or printed characters, drawing,
holes, or-orientations of magnetic par-
ticles in a manner having a predeter-
mined significance.

(5) Whether a tangible object bears
a message is to be determined on an
objective basis without regard to the
intended or actual use made of the
object sent.
.(6) Identical messages addressed to

more than one specific person or place
or separately, addressed to the same
specific person: or place constitute sep-
arate letters. (Identical messages ad-
dressed in a, single container to a spe-

-cifiai person or place constitute a
packet of letters. Seeg 310.1(b).)

(7) The following, are not letters
within the meaning of these regula-
tions: 

I

(i) Telegrams. "Telegrams" are mes-
sages on paper which result from elec-
tronic transmissions by carriers which
accept the messages at their public of-
fices, or via the public telephone net-
work, in written or oral form and man-
ually enter the messages by alpha- or
numeric characters into a transmitter
for transmission to their public offices
In other places.
(ii) Checks,. drafts, promissory notes,

bonds, other negotiable and non-negp-
tiable financial instruments, stock cer-
tificates, other securities, insurance
policies, and title policies whent
shipped to, from, or between financial
institutions. -

ISeveral: of the items enumerated. in this
paragraph (a)(7) do not self-evidently lie
outside of the definition of "letter". To the
extent, however, that there is any, question
whether these items may properly be ex-
cluded- by, definition, the Postal Service has
determined by adoption of these regulations
that the- restrictions. of the Private Express
Statutes are suspended pursuant to. 39
U'.S.C.,601(b)-

(A), As used above, "checks" and
"drafts" include documents Intrinsical.
ly related to and regularly accompany.
ing the movement of checks or drafts
within the banking system. "Checks"
do not include materials accompany-
ing the movement of checks to finan-
cial institutions from persons who are
not financial institutions, or vice versa,
except such materials as would qualify
under § 310.3(a) If "checks" were treat-
ed as cargo. Specifically, for example,
"checks" do not include bank state-
ments sent-to depositors showing de-
posits, debits,, and account balances.

(B) As used above, "financial Institu-
tions" means:

(1) As to checks and drafts: banks,
savings banks, savings and loan insti-
tutions, credit unions, and their of.
fices, affiliates, and facilities.

(2) As to other instruments: institu-
tions performing functions involving
the bulk generation, clearance, and
transfer of such instruments.

(Wi) Abstracts of title, mortgages and
other'liens, deeds, leases, releases, arti-
cles of incorporation, papers filed In
lawsuits or formal quasi-Judicial pro-
ceedings, -and orders of courts and of
quasi-judicial bodies.

(iv) Newspapers and periodicals.
Cv) Books and catalogs consisting of

24 or more bound pages with at least
22 printed, and telephone directories,
Separate letters of less than 24 bound
and 22 printed pages bound to other
material do not qualify for this exclu-
sion. In determining whether separate
letters have been bound to other mate-
rial, the following factors will be con-
sidered, along, with any other relevant
factors- whether the parts are visually
similar; whether the parts were print-
ed and bound together at the same
time and by the same process; whether
the binding serves an Important pur-
pose and has been a long-standing
practice, and whether the same indi-
vidual reads all parts of the bound
document, ordinarily, books and cata-
logs deal with matters,of general inter-
est and are published for and distrib-
uted to a substantial number of reclpl.
ents. In- addition, books generally con-

- tain a substantial number of pages.
Accordingly, this exclusion .will not
apply when the nature of the mes-
sages conveyed, the limited number of
copies published and of recipients, the
limited number of pages, or other rele-
vant factors suggest that it Is not ap-
propriate to treat the material as con-
stituting a book or catalog. An item
not distributed privately, or privately
and by mall,. to 25 or more separate

:persons or places will generally not be
treated as falling within this exclu-
sion.

Cvi) Tags, Labels, stickers, signs or
posters the type-size, layout or physi-
cal characteristics of which indicate
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are primarily intended to be attached
to other objects for reading.

(vii) Letters sent to a records storage
center exclusively for storage, letters
sent exclusively for destruction, letters
retrieved from a records storage
center, and letters sent as part of a
household or business relocation.

(viii) Printed matter sent by a print-
er, stationer, or similar commercial
supplier of letters to the person order-
ing the letters at a single address for
use by such person as his letters. This
exclusion does not cover printed
matter that contains the messages of
the supplier or anyone other than the
person to whom the letters are sup-
plied.

(ix) Photographic material being
sent by a person to a processor and
processed photographic material being
returned from the processor to the
person sending the material for proc-
essing.

x) Copy sent from a publisher to an
independent or company-owned print-
er and proofs or printed matter re-
turned from the printer to a single
office of the publisher.

(xi) Sound recordings, film , and
packets of identical printed, letters
containing messages all or the over-
whelming bulk of which are to be dis-
seminated to the public. The "public"
does not include individuals residing at
the place of address; individuals em-
ployed by the organization doing busi-
ness at the place of address (whether
or not the actual place of employment
is the place of address), if a business or
other organization is located at the
place of address; individuals who are
members of an organization, if an or-
ganization is located at the place of
address; or other individuals who, indi-
vidually or as members of a group, are
reasonably identifiable to the sender.
- (b) "Packet" means two or more let-

ters, identical or different; or two or
more packets of letters, under one
cover or otherwise bound together. As
used in these" regulations, unless the
context otherwise requires, 'letter" or
"letters' includes "packet" or "pack-
ets".

(c) "Person" means an individual,
corporation, association, partnership,
governmental agency, or other organi-
zation or entity.

(d) "Post routes" are 'routes on
which mail is carried by the Postal
Service, and includes post roads as de-
fined in 39 U.S.C. 5003, as follows:

(1) The waters of the United States,
during the time the mail is carried
thereon;

(2) Railroads or parts of railroads
and air routes in operation;

(3) Canals, during the time the mail
is carried thereon;

(4) Public roads, highways, and toll
roads during the time the mail is car-
ried thereon; and

(5) Letter-carrier routes established
for the collection and delivery of mall.

(e) "Private carriage", "private carri-
er", and terms of similar import used
In connection with the Private Express
Statutes or these regulations mean
carriage by anyone other than the
Postal Service, regardless of any
meaning ascribed to sinlar terms
under other bodies of law or regula-
tion.
Wf) The "Private Express Statutes"

are set forth in 18 U.S.C. 1693-1699
and 1724 and 39 U.S.C. 601-606 (1970).

(g) The term "Identical printed let-
ters" Includes letters that differ only
in name, address or serial number.

§ 310.2 Unlawful carriage of letter.
(a) It is generally unlawful under

the Private Express Statutes for any
person other than the Postal Service
in any manner to send or carry a letter
on a post route or n any manner to
cause or assist such activity. Violation
may result in injunction, fine or Im-
prisonment or both and payment of
postage lost as a result of the illegal
activity (see § 310.5).

(b) Activity described in paragraph
(a) of this section Is lawful with re-
spect to a letter If-
(1) It is enclosed in an envelope or

other suitable cover;
(2) The amount of postage which

would have been charged on the letter
if it had been sent through the Postal
Service is paid by stamps, or postage
meter stamps, on the cover or by other
methods approved by the Postal Serv-
Ice;

(3) The name and address of the
person for whom the letter is intended
appear on the cover

(4) The cover Is so sealed that the
letter cannot be taken from It without
defacing the cover;

(5) Any stamps on the cover are can-
celed In ink by the sender; and

(6) The date of the letter, or of Its
transmission or receipt by the carrier,
is endorsed on the cover in ink by the
sender or carrier, as appropriate.

(c) The Postal Service may suspend
the operation of any part of para-
graph (b) of this section where the
public interest requires the suspen-
sion.
(d) Activity described in paragraph

(a) of this section is permitted with re-
spect to letters which-

(1) Relate to some part of the cargo
of, or to some article carried at the
same time by, the conveyance carrying
it (see § 310.3(a));

(2) Are sent by or addressed to the
carrier (see § 310.3(b));

(3) Are conveyed or transmitted
without compensation (see § 310.3(c));

(4) Are conveyed or transmitted by
special messenger employed for the
particular occasion only, provided that
not more than twenty-five such letters
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are conveyed or transmitted by such
special messenger (see § 310.3(d)), or

(5) Are carried prior or subsequent
to rnaflIng (see § 310.3(e));

§ 310.3 Exceptions.
(a) Cargo. The sending or carrying

of letters Is permissible if they accom-
pany and relate In all substantial re-
spects to some part of the cargo or to
the ordering, shipping or delivering of
the cargo.

(b) Letters of the carrier. (1) The
sending or carrying of letters is per-
missible if they are sent by or ad-
dressed to the person carrying them.
If the individual actually carrying the
letters s not the person sending the
letters or to whom the letters are ad-
dressed, then such individual must be
an officer, or employee of such person
(see § 310.3(b)(2)) and the letters must
relate to the current business of such
person.

(2) The fact that the individual actu-
ally carrying the letters may be an of-
ficer or employee of the person send-
ing the letters or to whom the letters
are addressed for certain purposes
does not necessarily mean that he is
an officer or employee for purposes of
this exception. The following factors
bear on qualifications for the excep-
tIon: the carrying employee is ein-
ployed for a substantial time, if not
fulftime (letters must not be privately
carried by casual efaployees); the car-
rying employee carries no matter for
other senders; the carrying employee
is a regular salaried employee and
shares in all, privileges enjoyed by
other regular employees (including
employees not engaged primarily in
the letter-carrying function), including
but not limited to salary, annual vaca-
tion time, absence allowed for illness,
health benefits, workmen's compensa-
tion insurance, and retirement bene-
fits.

(3) Separately incorporated carriers
are separate entities for purposes of
this exception, regardless of any sub-
sidlary, ownership, or leasing arrange-
ment. When, however, two concerns
Jointly operate an enterprise with
Joint employees and share directly in
Its revenues and expenses, either of
the concerns may carry the letters of
the joint enterprise.

(c) Private hands without compensa-
tion. The sending or carrying of let-
ters without compensation is permit-
ted. Compensation generally consists
of a monetary payment for services
rendered. Compensation may also con-
sist, however, of non-monetary valua-
ble consideration and of good will.
Thus, for example, when a business re-
lationship exists or is sought between
the carrier and Its user, carriage by
the carrier of the user's letters will or-
dinarily not fall under this exception;
or, when a person is engaged in the
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transportatibn of goods or'persons for
hire, his carrying of letters "free of
charge" for customerk whom he does
charge for the carriage of goods or
persons does not fall under this excep-
tion.

(d) Special messenger. (1) The use of
a special messenger employed for the
particular occasion only is permissible
to transmit letters if not more than
twenty-five letters are involved. The
permission granted under this excep-
tion is restricted to use of messenger
service on an infrequent, irregular
basis by the sender or addressee of the
message.

(2) A special messenger is a person
who, at the request of either the

.sender or the addressee, picks up a
letter from the sender's home or place
of business and carries it to the ad-
dressee's home or place of business,
but a messenger or carrier operating
regularly between fixed points is not a
special messenger.

(e) Carriage prior or subsequent to
mailing. (1) The private sending or
carriage of letters which" enter the
mail stream at some point between
their origin and their destination is
permissible. Any point where letters
are opened or read is a destination of
the letters for purposes of this excep-
tion and an origin of the letters for
purposes of this exception if letters
are transmitted beyond this point.
Any point where letters are consoli-
dated or consolidated letters are sepa-
rated is a destination or origin point
rendering this exception inapplicable
to the private carriage of the separate
letters prior to.their consolidation or
subsequent to their separation.

(2) Examples of permitted activity
are the pickup and carriage of letters
which are delivered to post offices for
mailing;, the pickup and carriage of let-
ters at post offices for delivery to ad-
dresses; and the bulk shipment of indi-
vidually addressed letters ultimately
carried by the Postal Service.

§310.4 Responsibility of carriers.
Private carriers are cautioned to

make sure that their carriage of
matter is lawful within the definition,
exceptions, suspensions, and condi-
tions contained in thig. part and in
Part 320. They should take reasonable
measures to inform their customers of
the contents of these regulations so
that only proper matter is tendered to
them for carriage. Carriers "should
desist from carrying any matter when
the form' of shipment, identity of
sender or recipient, or any other infor-
(mation reasonably accessible to them
dndicates that matter tendered to
them for carriage is not proper under
these regulations.

PROPOSED RULES

310.5 Payment of Postage on" violation.
(a) Upon discovery of activity made

unlawful by the Private Express Stat-
utes, the Postal Service may require
any person or persons who engage in,
cause, or assist such activity to pay an
amount or amounts not exceeding the
total postage to which it would have
been entitled had it carried the letters
between their origin and destination.

(b) The amount equal to postage will
be due and payable not later than 15
days after receipt of formal demand
from the Inspection.Service unless an
appeal is taken to the Judicial Officer
Department in accordance with rules
of procedure set out in Part 959 of this
chapter. The ,appeal Is limited to de-
termining that the methods used to
compute the numbers of letters afid
the amount payable are "correct. The
determination of the Inspection Serv-
ice or of the Law Department that an
item is a letter being carried in viola-
tion of the Private Express Statutes
and regulations is final and binding
upon the Judicial Officer Department.

(c) Refusal to pay an unappealgd
demand or a demand that becomes
final after appeal will subject the vio-
lator to civil suit by the Postal Service
to collect the amount equal to postage.

(d) The payment of amounts equal
to postage on violation shall in no way
limit other actions to enforce the Pri-
vate Express Statutes by civil or crimi-
nal proceedings.

§ 310.6 Advisory ppinions.
An advisory opinion on any question

arising under this part and Part 320
may be obtained by writing the Law
Department, U.S. Postal Service,
Washington, D.C: 20260. A numbered
series of advisory opinions will be
available for inspeftion by the public
in" the Library of the United States
Postal Service, and copies of individual
opinions may be obtained upon pay-
ment of charges for .duplicating seiv-
ices.

§ 310.7 Amendment of regulations.
Amendments of the regulations in

this part and in Part 320 may be made
only in accordance with the rulemak-
ing provisions of the Administrative
Procedure Act.

PART 320-SUSPENSIONS OF THE PRIVATE
EXPRESS STATUTES

Sec.
320.1 Definitions.
320.2 Effect of suspensions.
320.3. Revocation or amendment of suspen-

sions.
320.4 Suspension for certain data process-

ing materials.
320.5 Suspension for certan advertise-

ments in parcels.
320.6 Suspension for certain letters of col-

lege and university organizations.
320.7 Suspension for certain international

ocean-carrier related documents.

AuTHoRTy: 39 U.S.C. 401, 404, 601-006; 18
U.S.C. 1693-1699, 1724.

§ 320.1 Definitions.
-The definitions In § 310.1 apply to

Part 320 as well.'

§ 320.2 Effect of suspensions.
The effect of these suspensions Is to

allow any person to send or carry the
covered .matelals between places
served by the Postal Service without
paying postage or meeting any other
conditions of 39 U.S.C. 601(a) and
§ 310.2(b) of this chapter.

320.3 Revocation or amendment of sus.
* pensions.

These suspensions may be revoked
or amended in accordance with § 310,7.
No revocation of the suspension pro-
vided in § 320.4 will curtail operations
of particular carriers existing at the
time of the revocation to a level of.op-
erations (in dollar or volume terms,
whichever is larger) lower than that
antedating the revocation in a particu-
lar market served prior to the revoca-
tion. Should the suspension referred
to in § 320.4 be revoked, carriers, as a
condition to continuing operations
under this section, will. be required to
provide reasonably complete and accu-
rate data to support estimates of past
operating levels in particular markets.

320.4 Suspension for certain data process-
ing materials.

(a) The operation of 39 U.S.C.
601(a)(1) through (6) and § 310.2(b)(1)
through (6) of this chapter Is suspend-
ed on all Post routes for data process-

,ing materials defined in paragraph (c)
on the terms detailed in paragraph
(b), subject to the operating require-
ments in paragraphs (d) through (g).
:(b) The suspension referred to in
paragraph (a) of this section is for
data processing materials conveyed (1)
to a data processing center, if trans.
mission Is completed within 12 hours
or by noon of the addressee's next
business day and if data processing
work is commenced 9n such materials
within 36 hours of their receipt at the
center; or (2) back from the data proc-
essing center to the address of the
office originating the incoming materi-
als, if transmission is completed within,
12 hours or by noon of the addressee's
next business day, and if data process-
ing work was commenced on the in-
coming materials within 36 hours of
their receipt at the center. For pur-

'Seveisl of the Items enumerated in
§ 310:1(a)(7) do not self-evIdently lie outside
of the definition of "letter". To the extent,
however, that there Is any question whether
these Items may properly be excluded by
definition, the Postal Service has deter-
mined by adoption of these regulations that
the restrictions of the Private, E,%pre Stitt-
utes are suspended pursuant'te.80-'.S.C.
601(b).
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poses of the time limitations for com-
pletion of delivery referred to in the
preceding sentence, delivery of ship-
ments between a domestic point and a-
foreign point shall'be deemed to begin
.at the time materials of foreign origin
are received at the international gate-
way city or end at the time materials
of domestic origin leave the interna-
tional gateway city. This suspension
does not apply to transmissions from
or to originating offices that are nei-
ther part, of the firm owning the data
processing center nor data processing
customers of the firm owning the data
processing center.

For purposes of this suspension, (1)
"addressee's next business day" means
the first calendar day, stated in his
local time, on which he conducts busi-
ness, following the calendar day of dis-
patch, stated in the sender's local
time; (2) "data processing" means elec-
tro-mechanical or electronic process-
ing and includes the recording of data
by electro-mechanical or electronic
means for further processing; and (3)

-"data processing materials" means ma-
terials of all types that are sent exclu-
sively for data processing and are
ready for immediate data processing,
but only if they are produced recur-
ringly in the course of the normal
business operations of the office origi-
nating them or receiving them back
'from the procesging center.
(d) Carriers intending to establish or

alter operations based on the suspen-
.sion granted pursuant to this section

shall, as a condition to the right to op-
erate under the suspension, notify the
Private Express Liaison Offier, Cus-
tomer Services Department, United
States Postal Service, Washington,
D.C. 20260, of their intention to estab--'
lish such operations not later than the
beginning of such operations. Such no-
tification, on a form available from
the Private Express Liaison Office,
shall include information on the Iden-
tity and authority of the carrier and
the scope of its proposed operations.
(e) Carriers operating underthe sus-

pension granted pursuant to this sec-
tion are responsible for making sure
that their carriage of matter under
the- suspension meets all conditions
contained in this section. (See § 310.4.)
The containers or covers of any
matter asserted to be carried under
the suspension must be made available
for examination upon request by a
properly identified postal inspector.
The outside of such containers or
covers must show the name and ad-
dress of the sender and the name and
address of the addressee. Carrier rec-
ords-either in the form or notations
on the containers or covers- of any
matter asserted to be carried under
the suspension granted pursuant to
this section or in the form of records
kept by employees of the actual times

they make delivery or pickup stops-
must be sufficient to show that the de-
livery of such matter was -completed
within the applicable time limitation
prescribed in this section. The provi-
sions of this paragraph shall not re-
strict the Postal Service in the exer-
cise of search powers conferred upon
it by law.

(f) The filing of notifications under
this section does not relieve the carrier
of responsiblity for assuring that Its
operations conform to applicable stat-
utes and regulations.

(g) Failure to comply with the notifi-
cation requirements of this sectoh
and carriage of materials or other
action in violation of other provisions
of this Part or Part 310 are grounds
for administrative revobation of the
suspension as to a particular carrier
for a period of not less than one year
In a proceeding Instituted by the Gen-
eral Counsel, folloving a hearing by
the Judicial Officer Department in ac-
cordance with the rules of procedure
set out in Part 959 of this chapter.

(Norm.-The form referred to In § 320.4(d)
is reproduced below.)

NoTicE OF INTE'r To EsmAnxsn OrPnERToNs
UNDER SUSPENSION OF THE PxVATE EX-
PRsS ATUrm I

(See 39 CFR 320.4, Suspension For Certain
Data Processing Materials.)

Pri'ate Carriage of Letters
Name of Carrier
Address
State of Incorporation
Geographical Area to be Served

L Designate the specific markets or areas
in which operations will be conducted.

2. Describe specifically any authorizations
Issued by local, state, or federal regulatory
agencies under which operations will be con-
ducted.

(Signature of Officer)

(Name and Title)
Subscribed and sworn to before me this

day of ,19-.

Notary Public
My commission expire

(Norr.-False statements contained herein
are punishable by law. 18 U.S.C. 100L)

§320.5 Suspension for certain advertise-
ments In parcels.

The operation of 39 U.S.C. 601(a)(1)
through (6) and § 310.2(b)(1) through
(6) of this chapter Is suspended on all
post routes for advertisements, not

' Information relates exclusively to oper-
ations under the suspension for certain data
processing materials. This form should be
used for an Initial notice of operations and
for any amendments to the Initial or subse-
quent notices.

marked with the name or address of
the intended recipient, enclosed with
merchandise in parcels, of goods in the
same general line of products as the
merchandise shipped that are offered
for sale by the shipper or manufactur-
er of the merchandise, provided the
shipment of advertisements is inciden-
tal to the shipment of accompanied
merchandlse. A shipment of advertise-
ments is not incidental to the ship-
ments of accompanied merchandise if
the contents or physical characterstics
of the advertisements, or the chamc-
teristics of the merchandise they ac-
company (such as, for example, the
small value of the merchandise or its
status as a sample), suggests that a,
substantial purpose in shipping the
merchandise plus the advertising is ad-
vertising. An Item is not an advertise-
ment within the meaning of this provi-
sion unless Its sole purpose is to cause
the person to whom it is sent or ulti-
mately distributed to purchase the
goods advertised.

§ 32P.6. Suspension for certain letters of
college and university organizations.

The operation of 39 US.C. 601(a)(1)
through (6) and § 310.2(b)(1) through
(6) of this chapter is suspended on all
post routes to permitrcolleges and uni-
versities to carry in their internal mail
systems the letters of their bqza fide
student or faculty organizations to
campus destinations. This suspension
does not cover the letters of faculty
members, students, or organizations
other than bonafide student orfacul-
ty organizations of the carrying col-
lege or university. Colleges and univer-
sitles choosing to provide their student
or faculty organizations access to their
Internal mail systems are responsible
for assuring that only letters of bona
fide student or faculty organizations
addressed to campus destinations are
carried. (See § 310A.)

§ 320.7 Suspension for certain internation-
al-ocean-carrier-related documents.

The operation of 39 US.C. 601CaX1)
through (6) and §310.2(b)(1) through
(6) of this chapter is suspended on all
post routes for documents, sent by a
shipper or an ocean carrier from a for-
elgn origin to a United States ocean-
carrier port city de tinatlon or from. a
United States ocean-carritr port city
origin to a foreign destination, that
would be excepted under § 310.3(a) if
the documents accompanied the cargo.
This suspension covers only shipments
to or from ports where the cargo to
which the documents are required to
relate Is actually loaded on, or unload-
ed from, an ocean vesseL

[FR Doe. 7g-36217 Filed 12-27-78; 8:45 am]
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[6560-01-M]

ENVIRONMENTAL PROTECTION
AGENCY

[40 CFR Part 65]

EFRL 1030-8]

STATE AND FEDERAL ADMINISTRATIVE
ORDERS PERMITTING A DELAY IN COMPLI-
ANCE WITH STATE IMPLEMENTATION PLAN
REQUIREMENTS

Proposed Approval of an Administrative Order
Issued By the Connecticut Department of En-
vironmental Protection to the Leverty &
Hurley Co.

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.
SUMMARY: EPA proposes to approve
an administrative order issued by the
Connecticut Department of environ-
mental Protection to the Leverty and
Hurley Company. The order requires
the company to bring air emissions
from its asphalt batching plant in
Bridgeport, Connecticut into compli-
ance with certain regulations con-
tained in the federally-approved Con-
necticut State Implementation Plan
(SIP) by May 25, 1979. Because the
order has been issued to a major
source and permits a delay in compli-
ance with provisions of the SIP, it
must be approved by EPA before it be-
comes effective as a delayed compli-
ance order under the Clean Air .Act
(the Act). If approved by EPA, the
order will constitute an addition to the
SIP. In addition, a source in compli-
ance with an approved order may- not
be sued under the federal enforcement
or citizen suit provisions of the Act for
violations of the SIP regulations cov-
ered by the Order. The purpose of this
notice is to invite public comment on
EPA's proposed approval of the order
as a delayed compliance' order.
DATE: Written comments must be re-
ceived on or before January 29, 1979.
ADDRESSES: Comments should be
submitted to Director, Enforcement
Division, EPA, Region I, Room 2103,
J.F.K. Federal Building, Boston, Mas-,
sachusetts 02203. The State order,
supporting material, and public com-
ments received in response to this,
notice may be inspected and copied
(for appropriate charges) at this ad-
dress during normal business hours.
FOR FURTHER INFORMATION:

Attorney Michael Gurchin at 617/
223-5061, or engineer Steven Frad-
koff at 617/223-5610, both at the fol-
lowing address: U.S. Environmental
Protection Agency, J.F.K. Federal
Building, Room 2103, Boston, Massa-
chusetts 02203. - I

SUPPLEMENTARY INFORMATION:
The Leverty and Hurley Company op-
erates an asphalt batching- plant
("number 4") at Bridgeport, Connecti-
cut. The order under consideration ad-
dresses emissions from asphalt batch-
ing plant number 4, which is subject to
Sections 19-508-5(e) and 19-508-
18(b)(3)(i) of the Connecticut Regula-
tions for the Abatement of Air Pollu-
tion. The regulation limits visible
emissions, and is part of the federally
approved Connecticut State Imple-
mentation Plan. The order requires
final compliance with the regulation
by May 25, 1979 through installation
of a bagh6use and subsequent emis-
sion testing py procedures approved
by the Connecticut Department of En-
vironmental Protection.

Because this order has been issued
to a major source of'particulate emis-
sions and permits a delay in compli-
ance with the applicable regulation it
must be approved by EPA before it be-
comes effective as a delayed compli-
ance order under Section 113(d) of the
'Clean Air Act. EPA may approve the
order only If it satisfies the appropri-
ate requirements df this subsection.

- If the order is approved by EPA,
source compliance with its terms
wouid preclude federal enforcement
action under Section 113 of the Act
against the source for violations of the
regulation covered by the order during
the period the order is in effect. En-
forcement against' the source under
the citizen suit provision of the Act
(Section 304) would be similarly pre-
cluded. If approved, the order would
also constitute an addition to ,the Con-
necticut SIP.

All interested persons are invited to
submit written comments on the pro-
posed order. Written comments re-
ceived by the date specified above will
be considered in determining whether
EPA may approve the-order. After the
public comment period, the Adminis-
trator of EPA will publish in the FE-
ERAL REGISTER the Agency's final
action on the order in 40 CFR Part 65.
(Authority: 42 U.S.C. 7413, 7601.)

Dated: December 12, 1978.

REBECcA W. HAN ER,
Acting RegionaZ Administrator,

Region L
[FR Doc. 78-36207 Filed 12-27-78; 8:45 am]

[6560-01-M]
[40 CFR Part 180]

[FRL 1030-2: PP 7F1113/P104]

TOLERANCES AND EXEMPTIONS FROM TOLER-
ANCES FOR PESTICIDE CHEMICALS IN OR
ON RAW AGRICULTURAL COMMODITIES

Proposed Tolerances for the Pesticlde Chemical
Metolachlor

AGENCY: Office of Pesticide Pro-
grams, Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This notice proposes that
40 CFR 180.368 be amended by estab-
lishing tolerances for residues of the
herbicide metolachlor. The proposal
was submitted by Ciba-Geigy Corp.
This amendment would establish
maximum permissible levels for resi-
dues of metolachlor in or on soybeans
and in eggs, milk and the meat, fat
and meat byl5roducts of cattle, goats,
-hogs, horses, poultry and sheep.

DATE: Comments must be received on
or before January 12, 1979.

ADDRESS: Comments to: Federal
Register Section,oProgram Support Di-
vision (TS-757), Office of Pesticide
Programs, EPA, Rm. 401 East Tower,
401 M Street, SW, Washington, D.C.
20460.
FOR FURTHER INFORMATION
CONTACT.

Ms. Wilia Garner, Product Manager
(PM) 23, Registration Division (TS-
767), Office of Pesticide Programs,
EPA (202-755-7012).

SUPPLEMENTARY INFORMATION:
On March 1, 1977, notice was given (42
FR 11865) that Ciba-Geigy Corp., P.O.
Box 11422, Greensboro, North Caroli-'
na 27409, had filed a petition (PP
7F1913) with the EPA. This petition
proposed that 40 CFR 180.368 be
amended by the establishment of a
tolerance for combined residues of the
herbicide metolachlor (2-chloro-N(2-
ethyl-6-methylphenyl)-N-(2-methoxy-
1-methylethyl)acetamide) and its me-
tabolites determined as 2-[(2-ethyl-6-
methylphenyl)amino]-l-propanol and
4-(2-ethyl-6-methylphenyl)-2-hydroxy-
5-methyl-3-morpholinone, each ex-
pressed as parent metolachlor, in or on
the raw agricultural commodity soy-
beans at 0.1 part per million (ppm).

Ciba-Geigy Corp. subsequently
amended the petition by proposing to-
lerances in eggs, milk and the meat,
fat, and meat byproducts of cattle,
goats, hogs, horses, poultry, and sheep
at 0.02 ppm, Because of the potential
increase in exposure of humans to res-
idues as a result of the additional to-
lerances, the tolerances are being pro-
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posed at this time to provide an oppor-
tunity for public comment.

The data submitted in the petition
and other relevant material have been
evaluated. The toxicological data con-
sidered in support of the proposed to-
lerances included a rat acute oral tox-
icity study with a lethal- dose (LD.) of
2.78 grams (g)/kilogram (kg) of body
weight (bw); a 90-day rat feeding study
with a no-observable-effect level
(NOEL) of 300 ppm; a rat teratology
study which was not fetotoxic or tera-
togenic at 360 milligrams (mg)/kg bw/
day; a three-generation rat reproduc-
tion study and audit report with no ef-
fects at 30 ppm, 300 ppm, or 1,000
ppm; a mouse, carcinogenicity study
and audit report with no carcinogenic
potential at 30 ppm, 1,000 ppm, or
3,000 ppm; a mouse mutagenic domi-
nant lethal study (negative); and a sal-
monella/mammal an-microsome muta-
genicity study (negative).

Desirable studies or data that are
lacking or to be repeated are pathol-
ogy data from all levels of the 90-day
rat feeding study'(except the 300 ppmd
level with a four-week recovery.
period), pathology data from the 90-
day dog feeding study, a two-year rat
feeding study with audit report, a
mouse carcinogenicity study, and six-
month toxicity' study in dogs. In a
letter of October 25, 1978, the petition-
er agreed to perform and/or submit
the above studies or data (pathology
data from the 90-day dog feeding
studcy on or before February 1, 1979
and the final report for the two-year
study on or before March 15, 1979)
and not to contest revocation of the
egg, meat, milk, poultry, and soybean
tolerances after they hive been estab-
lished should the above studies indi-
cate potential adverse effects on man
or the environment.

Tolerances have previously been es-
tablished for residues of metolachlor
on corn grain at 0.1 ppm for a theo-
retical-maximal residue contribution
(TMRC) of 0.0015 mg/day in a 1.5-kg
diet or 0.33 percent of the acceptable
daily intake (ADD. The, proposed to-
lerances on soybeans at 0.1 ppm and
meat, milk, and dairy products at 0.02
ppm would contribute an additional
0.001 mg/day/1.5-kg diet for a total
TMRC of 0.015 mg/day/1.5-kg diet or
3.47 percent of the ADL Based upon
the 300 ppni NOEL in the rat 90-day
feeding study and a 2,000-fold safety
factor, the ADI has been set at 0.0075
mg/kg bw/day with a maximal iermis-
sible intake (MPI) of 0.45 mg/day/60-
kgman

The metabolism of metolachlor in
soyl~eans and in animals in adequately
understood, an adequate analytical
method (gas chromotography using a
Coulson electrolytic conductivity de-
.tector for the first mentioned deriva-
tive and a Dohrman microcoulomeric

PROPOSED RULES

detector for the second mentioned de-
rivative) is available for enforcement
purposes and the proposed tolerance
level of 0.1 ppm is adequate to cover
residues of metolachlor and Its meta-
bolite on soybeans and their fractions.

The tolerances established by
amending 40 CFR 180.368 will be ade-
quate to cover residues that would
result in meat, milk, poultry, and eggs
as delineated in 40 CFR 180.6(aX2).

There are no pending regulatory ac-
tions against the continued registra-
tion of metolachlor. The pesticide is
considered useful for the purpose for
which tolerances are being sought,
and it is concluded that the tolerances
of 6.1 ppm In or on soybeans and 0.02
ppm in eggs, milk and the meat, fat
and meat byproducts of cattle, goats,
hogs, horses, poultry, and sheep will
protect the public health. It is pro-
posed, therefore, that the tolerances
be established as set forth below.

Any person who has registered or
submitted an application for the regis-
tration of a pesticide, under the Feder-
al Insecticide, Fungicide, and Rodentl-
cide Act, which contains any of the in-
gredients listed herein, may request on
or before January 12, 1979, that this
rulemaking proposal be referred to an
advisory conittee In accordance with
section 408(e) of the Federal Food,
Drug, and Cosmetic Act.

Interested persons are Invited to
submit written comments on the pro-
posed regulation. The comments must
bear A notation indicating both the
subject and the petition/document
control number, "PP7F1913/P104." All
written comments filed In response to
this notice of proposed rulemaking
will be available for public inspection
in the office of the Federal Register
Section from 8:30 am. to 4 p.m.
Monday through Friday.

Dated: December 21, 1978.
DOUGLAS D. CAPT, -

I Actinglirector,
Registration Division.

(See. 408(e), Federal Food, Drug, and Coz-
metic Act (21 U.S.C. 346a(e)).)

It is proposed that Part 180, Subpart
C, § 180.368 be revised in the introduc-
tory paragraph and the table to read
as follows:

§ 180.368 Metolachlor, tolerances for resi.
dues.

Tolerances are established for com-
bined residues of the herbicide meto-
lacldor (2-chloro-N-(2-ethyl-6-methyl-
phenyl)-N-(2-methoxy-1-methyl-
ethyl)acetamide) and Its metabolites,
determined as the derivatives. 2-[(2-
ethyl-6-methylphenyl) aminol-l-pro-
panol and 4-(2-ethyl-6-methylphenyl)-
2-hydroxy-5-methyl-3-morpholinone,
each expressed as the parent compound
in or on the following raw agricultural
commodities:
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,:Z- Parb per
Commodlt r rnihir

Cattle. fat_ 0.02
Cattle. mbyp 0.02
Cattle. meat 0.02
Corn grain (ex- pop) 0.1
Egs 0.02
Goats, fat_ __ 0.02
Goats. mbyp 0.02
Goats., meat 0.02
Hogs. fat__ 0.02
Hogs. tbyp 0.02
Hos meat_ .____________ 0.02
Horses. fat _ _ _ _0.02
Horses, mbyp 0.02
Horses. meat 0.02
MIlk 0.02
Poultry, at_ 0.02
Poultry. mbyp 0.02
Poultry. meat 0.02
Sheep. fat 0.02
Sheep. mbyp 0.02
Sheep. meat 0.02

LFR Doc. 78-36024 Filed 12-27-78; 8.45 am]

[6712-0i-M]
FEDERAL COMMUNICATIONS

COMMISSION

(47 CFR Part 1]
(Docket No. 19660; RU-690]

INTERNATIONAL RECORD CARER'S SCOPE
OF OPERATIONS IN THE CONTINENTAL

,UNITED STATES, INCLUDING POSSIBLE REV!-
SIONS TO THE FORMULA, PRESCRIBED
UNDER SECTION 222 OF THE COMMUNCIA-
TIONS ACT

Order Extending Time for Filing Petitions To
Deny and Other Comments and Oppositions
to These Further Pleadings

AGENCY: Federal Communications
Commission.
ACTION: Order extending time.
SUMMARY: Action taken herein ex-
tends the time for filing comments in
a proceeding involving the authoriza-
tion of additional gateways and Free
Direct Access.
DATES: The time to file petitions to
deny and other comments is extended.
until January 8, 1979, and Oppositions
to these further pleadings will be due
by January 22, 1979.
ADDRESSES: Federal Communica-
tions Commission, Washington, D.C.
20554.
FOR FURTHER INFORMATION
CONTACT.

Helene Bauman, Common Carrier
Bureau, 202-632-7834.

SUPPLEMENTARY INFORMATION:
Adopted: December 13, 1978.
Released: December 20, 1978.

Order. In the matter of Internation-
al Record Carrier's Scope of Oper-
ations in the Continental United
States, including Possible Revisions to
the Formula Prescribed under Sectibn
222 of the Communications Act,
Docket No. 19660,1 RM-690.

ISee 43 FR 57167, December 6.1978.
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1. The Commission is herein consid- all parties, for the Commission to
ering- reach a carefully considered but

(a) a Motion to Extend Time filed by speedy resolution of -this proceeding.
the Western Union Telegraph Compa-- Thus, we will grant all parties some
ny (WUT) on December .4, 1978 re- additional time in which to file corn-
questing an extension of time from ments, but not the full time requested
December 18, 1978 on January 25, 1979 in -the above-mentioned motions. Ac-
to respond to the International cordingly, the time to file petitions to
Record Carriers' (IRCs') comments deny and other comments is extended
and related amended applications;- until January 8, 1979, and Oppositions

(b) a Motion for Extension of Time to these further pleadings will be due
filed by Trans-lux Corporation (Trans- by January 22, 1979.
lux) on December 6, 1978, requesting N FDEP.A COMMMCATIONS
an extension of time from December COMMIssION,
18, 1978 until February 8, 1979 in 'JACK D. SmEFK.
which to file its petition to deny or - Acting Chief,
other comments in accordance with, Common CarrierBureau.
paragraph '19 of the Commission's
lNotice of Inquiry and Proposed Rule- [FR Dc78-36078 Fled 12-27-78; 8:45 am]
making ("Notice") released in this
docket on July 28, 1978,(FCC 78-511).

2. In support of its Motion,' WUT [4910-f2-MI
states that the IRCs' proposed expan- DEPARTMENT OF TRANSPORTATION
sion involves a -host of-complex issues
of law, economics and policy;, their ap- Federal Highway Administration
plications and pleadings comprise hun-
dreds of pages of. argument and data 149 CFR Prt 393]

bearing on these issues. WUT further t-BMCS Docket No. MC-66; Notice No. 78-
states that It intends to submit studies - - 13]
which involve complex analyses of the
voluminous data submitted by the PARTS AND ACCESSORIES NECESSARY FOR
IRCs, as well as of internally generat- SAFE OPERATION
ed data bearing on questions raised by-_ Withdrawal of Notice of Proposed Rulemaking
the IRC filings. WUT contends that
while work on these analyses has AGENCY: Federal Highway Adminis-
begun and is proceeding on a priority tration, DOT.
basis, it simply cannot be 'completed ACTION: Termination of proposed
until well beyond the December 18 rulemaking.
filing date. WUT also points-out that SUMMARY: Thi document termi-
the IRCs received tWo extensions of n ate ul i roposen t mi
time and were not required to file nates a 'nlemaking.proposal to modify
pleadings until 14 weeks after the requirements pertaining to the loca-
Commission's .Notice, but those who tion of clearance and/ identification
wish to comment on the IRC applica- lamps on large trucks, buses, semi-
tions and pleadings would be required trailers, and full trailers.
to do so less than 4 weeks after the EFFECTIVE DATE: December '28,
last IRC date were filed. 1978.

3. Trans-lux stated that since it was FOR FURTKEER INFORMATION
not originally a party to Docket No. CONTACT:
19660, it only obtained copies of the
voluminous filingsby the IRCs on No- Mr.- D. W. Morrison, Chief, Vehicle
vember 11, and November 28, 1978. In Requirements Branch, Bureau of
order to analyze and comment on Motor Carrier Safety, 202-426-1700;-
these filings, Trans-lux states that it or Mrs. Kathleen S. Markman,
needs additional time. Xrans-lux -also Office of the Chief Counsel, 202-
notes that the IRCs were afforded 426-0346, Federal Highway Adminis-
more than three months in -which to tration, U.S. Department of Trans-
furnish amended gateway applications 'portation, 400 Seventh Street, SW.,
andrelated data, and -claims that Washington, D.C. 20590. Office
under these circumstances, it seems hours are from 7:45 am. to 4:15 pnm.
only reasonable also to afford interest- ET, Monday through Friday.
ed parties an' additional period (at suppLEMENTARy INFORMATION:
least -comparable to that extended to On January 21, 1977, a Notice of Pro-
the IRCs) in which to address these posed Rulemaking (NPRM) (42 FR

'complex and detailed submissions. 7171, February 7,.1977) was issued pro-
4. While we wish to give each-party posing to. eliminate mounting height

involved in this Docket adequate time requirements for clearance and identi-
to compile the necessarydata in order fication lamps on motor vehicles oper-
to file Its argument, -we cannot empha- ated in interstate or foreign com-
size enough the need for expeditious merce. The present reiluirements that
action. This Docket has been pending these lamps indicate the extreme
before the Commission for far too width and height of the vehicles are
long, and It is in the best interests of found in Section 393.20 of -the Federal

Motor, Carrier Safety Regulations
(FMCSR) (49 CFR 393.20).

The National Highway Traffic
Safety Administration (NHTSA) of
this Department had issued a NPRM
on December 2, 1976, (41 FR 52892), to
delete rear mounting height require-
ments for clearance and identification
lamps on newly manufactured motor
vehicles. The present requirements for
these lamps on new motor vehicles are
found in Federal Motor Vehicle Safety
Standard (FMVSS) No. 108, (49 CFR
571.108). For reasons stated in a com.
panion notice appearing elsewhere in

i today's FswERA. REGisTEn, NHTSA has
decided to terminate Its ruelmaking
proposal with respect to mounting
height requirements for clearance and
Identification lamps (NHTSA Docket
No. 76-8). To promote and mnaintaln
consistency between the IFMCSR and
the FMVSS, the Federal Highway Ad-

,,mintstration has decided to terminate
its rulemaking efforts relative to this
docket (BMCS DocketNo. MC-66).

A total of 14 comments were submit-
ted to the Bureau of Motor Carrier
Safety in response to Docket No. MC-
66. Comments generally supported the
proposal except for 2 lighting equip-
ment manufacturers, 1 government
agency, and 1 university research orga-
nization. Convincing evidence was not
provided by supporters of the proposal
that lowering of clearance and identi-
fication lamps on commercial motor
vehicles would not be detrimental to
the interest of highway safety.

In -view of the foregoing, BMCS
DocketNo. MC-.66 is hereby terminat-
ed.

This termination of proposed rule-
making is issued under the authority
of 49 U.S.C. §§ 304 and 1655 and 49
CFR 1.48 and 301.60.

NoTr-The Federal Highway Administra-
tion has determined that this document
does not contain a major proposal according
to the criteria established by the Depart-
ment of Transportation pursuant to Execu-
tive Order 12044.

Issued on: December 19, 1978.
ROBERT A. KAYE,
Director, Bureau of
Motor CarrierSafety.

[F Doe. 78-35828 Filed 12-27-78; 8:45 am]

[4910-59-M]

National Highway Traffic Safely
Administration

[49 CFR Part 571]

[Docket No. 76-8; Notice 23

LAMPS, REFLECTIVE DEVICES, AND
ASSOCIATED EQUIPMENT

Termination of Proposed Rulemaking

AGENCY: National Highway Traffic
Safety Administration, DOT.
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ACTION: Termination of rulemaking
action.
SUMMARY: This notice terminates a
rulemaking proposal to delete the
mounting height requirements for
clearance and identification lamps on
wide motor vehicles, presently speci-
fied in Federal Motor Vehicle Safety
Standard No. 108. on the basis that in-
sufficient information exists to Justify
adoption of the proposal.
FOR FURTHER INFORMATION
CONTACT:

W. Marx Elliott, Office of Rulemak-
ing (NHTSA), 400 Seventh Street,
S.W., Washington, D.C. 20590 (202-
246-2720).

SUPPLEMENTARY INFORMATION:
On December 2, 1976, the agency
issued a notice of proposed rulemaking
to amend 49 CFR 571.108. Motor Vehi-
cle Safety Standard No. 108, Lamps,
Reflective Devices and Associated
Equipment, to delete fear mounting
height requirements for clearance and
identification lamps which are re-
quired lighting equipment on vehicles
whose overall width exceeds 80 inches
(41 FR 52892). The American Truck-
ing Associations Inc. ("ATA") had pe-
titioned for deletion of S4.3.1.4 and
any references to mounting height of
clearance and identification lamps on
trailers, as contained in Table II. ATA
argued that the current standard re-
sults in anomalies, and that because of
the wide variety of body configura-
tions it is impossible to establish a uni-
formly applicable mounting height re-
quirement for these lamps. It argued
further that high lamp placement in-
hibits safety in inclement weather by
depriving the following driver "of the
aggregate effect of low-mounted iden-
tiflcation and clearance lamps found
on almost all trailers except van-type."
It also argued that low-mounted lamps
are more easily cleaned and JUkely to
be maintained that higher ones, and
less of a hazard since use of a ladder is
not required to reach them. Another
argument advance by ATA was that
the 55 mph speed limit has reduced
the differential in speeds between
trucks and passenger cars which for-
merly may have contributed to rear-

end collisions and that therefore the
marking function of the lamps has lost
1t6 significance.

Upon review of the comments re-
ceived in response to the proposal, and
after consultation with the Bureau of
Motor Carrier Safety of the Federal
Highway Administration. the agency
has determined that insufficient Infor-
mation exists to justify adoption of
the proposal as in the interests of
motor vehicle safety. Twenty-three
comments were received in response to
the proposal, in addition to that of
ATA. Sixteen supported It. generally
truck and trailer manufacturers. The
proposal was opposed by the Truck
Safety Equipment Institute. the Na-
tional Transportation Safety Board.
and the Florida Department of High-
way Safety and Motor Vehicles among
others. Those who supported the pro-
posal did s6 on the basis that It would
"help industry" by reducing manufac-
turing and maintenance costs. Those
who opposed It did so primarily on the
grounds that high mounted rear light-
Ing is needed and that any change
would be detrimental to traffic-safety.
After consideration of all the com-
ments, the National Highway Traffic
Safety. Administration has decided
that It is in the public interest to
retain mounting height requirements
to which industry is accustomed and
which have provided cues to motorists
of the presence of large and frequent-
ly slow moving vehicles in the roadway
ahead. Accordingly Docket No. 76-8 Is
being closed and If there is further
rulemaking on this subject another
opportunity will be offered for com-
ment.

The program official and lawyer
principally responsible for this docu-
ment are W. Marx Elliott and Z.
Taylor Vinson, respectively.

(Secs. 103. 119. Pub. I. 89-563. 80 Stat. 718
(15 U.S.C. 1392. 1907); delegations of au-
thority at 49 CPR 1.50 and 501.8)

Issued on December 13. 1978.

A. C. MArUamus,
ActingAssociate

AdministratorforRulemaking.

[FR Doc. 78-35827 Filed 12-27-78; 8:45 am]
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[4310-10-M]
ADVISORY COUNCIL ON HISTORIC

PRESERVATION

PUBLIC INFORMATION MEETiNG

Notice is hereby given in accordance
with § 800.5(c) of the Council's "Proce-
dures for the Protection of Historic
and Cultural Properties".(35 CFR Part
800) that-on Saturday, January,20,
1979, at 2:00 p.m. a public information
meeting will be held at the Mem-
minger Auditbrium, 20 Beaufain
Street, Charleston, South- Carolina.
The purpose of this meeting is to pro-
vide an opportunity for representa-
tives of national, State, and l6cal units
of government, representatives of
public and private organizations, and
interested citizens to receive informa-
tion and express their views on the
proposed Charleston Center, an under-
taking assisted by the Economic Devel-
opment Administration, Department
of Commerce, and the Department of
Housing and Urban DevelopmeAt, that
will adversely affect Charleston His-
torie District, a property included in
the National Register of Historic
Places.

The following is a summary of the
agenda of. the public information
meeting:

I. An explanation of the procedures
and purpose of the meeting by a repre-
sentative of the Executive Director of
the Council.

II. A description of the undertaking
and an evaluation of -its effects on the
Charleston Historic District by the
City of Charleston and the Economic
Development Administration.

III. A statement by the South Caro-
lina State Historic Preservation Offi-'
cer.

IV. Statements froni local officials,
private organizations, and the public
on the effects of the undertaking on
the property.

V. A general question period.
Speakers should limit their state-

ment to 5 minutes. Written statements
in furtherance of oral remarks will be

,'accepted by the Council at the meet-
'Ing. Additional information regarding
the meeting is available from the' Ex-
ecutive Director, Advisory Council on
Historic Preservation, 1522 K Street,

N.W., Suite 530, Washington, D.C.,
20005, (202) 254-3967.

ROBERT M. UTLEY,
Deputy Executive Director.

[FR Doe. 78-36185 Filed 12-27-78; 8:45 am]

[3416-01-M]

DEPARTMENT OF AGRICULTURE

Office of the Secretary

PRIVACY ACT OF 1974

Systems ofilecords

Notice is hereby given that the De-
partment of Agriculture, in accordance
with 5 U.S.C. 552a(e) (4) and (11), in-
tends to adopt this new system of rec-
ords as set forth below. Although the
Privacy Act-requires only that the por-
tion of the system which describes the
"routine uses" of that system be pub-
lished for public comment, USDA in-
vites such comment on all portions of
this notice.

Interested persons may submit writ-
ten comments on this notice to: Direc-
tor, Research and Operations Division,
Office of the General Counsel, U.S.
Department of Agriculture, Washing-
ton, D.C. 20250, on or before the 30th
day . following publication of this
notice. All comments submitted will be
a:vailable for public inspection during
business hours in Room 2321 of the
South Building, USDA, 12th Street
and Independence Avenue, S.W. This
notice will be.adopted without further
publication as set forth below January
29, 1979, unless modified by a subse-
quent notice to incorporate comments
received from the public.

USDA/FS-47

System name:
Forest Service Placement Availabil-

ity System, USDA/FS.

•Security location:
The records in this system are main-

tained in the Forest Service Headquar-
ters Office in Washington, D.C., Re-
gional Offices, and Research Station'
Offices as listed in 36 CFR'200.2, Sub-
part A.

Categories of individuals covered by the
system:

Permanent full-time Forest Service
employees in two-grade interval series,
grades GS-9 through GS-14, in organi-

zational units which have a Placement

Availability System.

Categories of records In the system:
The system includes information on

above employees' availability for later-
al reassignment (geographic availabil-
ity, functional specialities for which
available,, reasons for desired move,
and supervisor's coniments).

Authority for maintenance of the system:
5 CFR 335.102.

Routine uses of records maintained in the
system, including categories of users
and the purposes of such uses:

Disclosure may be made to a con-
gressional office from the record of an
individual in response to an inquiry
from the congressional office made at
the request of that individual.

Policies and practices for storing, retriev-
ing, accessing, retaining, and disposing
of records in the system: Storage:

Records may be stored in the Fort
Collins Computer Center (FCCC) or
manually in file folders.

Retrievability:
Records .are indexed by last name,

social security number, position, orga-
nizational unit, category of availabil-
ity, and category of organizational in-
,terest.

Safeguards:
Records are kept in either locked

filing cabinets or on tapes which are
accessible by special code.

Retention and disposal:
Records will be maintained on indi-

viduals in the Forest Service or organi-
zational units which elect to have a
Placement Availability System. Rec-
ords may be maintained on employees
who have voluntary applications on
file for lateral reassignment to organi-
zational units which elect a Placement
Availability System. Records will be
destroyed on individuals who leave or-
ganizational units which have a Place-
ment Availability System.

System manager and address:
Director of Personnel Management,

Forest .Service, U.S. Department of
Agriculture, Room 910 RP-E, P.O. Box
2417, Washington, D.C. 20013, or the
appropriate Regional Personnel Offl-
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cer or the appropriate Research Sta-
tion Deputy Director for Administra-
tive Support Services.

Notification procedure:
Any employee may request informa-

tion regarding the system of records,
or inf6rmation as to whether the
system contains records pertaining to
him or her from the system manager.
A request for information should con-
tain the individual's name and social
security number and organizational
unit.

Record access procedures:
Use same procedures as for request-

ing notification.

Contesting record procedures:
Individual records may be amended

or updated at any time, as the individ-
ual employee desires. Any part of an
employee's record may be contested by
that individual. The servicing person-
nel office will provide procedural
advice.

Record source categories:
The information in the records is

furnished bj the individual employee,
and/or the employee's immediate su-
pervisor.

BOB BERGLAND,
Secretary.

DEcEmBa 22, 1978.

[M Doe. 78-36210 Filed 12-27-78; 8:45 am]

[3410-16-M]

Soil Conservation Service

MITCHELL SWAMP-PLEASANT MEADOW
BRANCH WATERSHED PROJECT, SOUTH

CAROUNA

Deauthorization of Federal Funding

Pursuant to the Watershed Protec-
tion and Flood Prevention Act, Pub. L.
83-566, and the Soil Conservation
Service Guidelines (7 CFR Part 622),
the Soil Conservation Service gives
notice of deauthorization of Federal
funding for the Mitchell Swamp-Pleas-
ant Meadow Branch Watershed Proj-
ect, Horry County, South Carolina, ef-
fective on December 5, 1978.

A notice of intent not to file an envi-
ronmental impact statement for
deauthorizaton of Federal funding
was published on October 5, 1978. Ap-
propriate committees of Congress and
concerned Federal, State, and local
agencies were notified of the proposed
deauthorization at least 60 days prior
to the effective date. No objections to
deauthorization or expressions of sup-
port to complete the project have been

made known to the Soil Conservation
Service.
(Catalog of Federal Domestic Assistance
Program No. 10.904. Watershed Protection
and Flood Prevention Program-Pub. L. 83-
566. 16 USC 1001-1008.)

Dated: December 15. 1978.
JOSEPH W. HAAS.

Assistant Administrator for
Water Resources, Soil Conser-
vation Service, Department of
Agriculture.

[FR Doe. 78-36049 Filed 12-27-78; 8:45 am]

[3410-L16-M]
TONKAWA CREEK WATERSHED PROJECT,

OKLAHOMA

Intent To Prepare an Environmental Impact
Statement

Pursuant to Section 102(2)(C) of the
National Environmental Policy Act of
1969; the Council on Environmental
Quality Guidelines (40 CFR Part
1500); and the Soil Conservation Serv-
ice Guidelines (7 CFR Part 650); the
Soil Conservation Service, U.S. De-
partment of Agriculture, gives notice
that an environmental Impact state-
ment is being prepared for the remain-
ing work in the Tonkawa Creek Wa-
tershed project, Caddo County, Okla-
homa.

The environmental assessment of
this federally-asssted,action indicates
that the project will not cause signifi-
cant local, regional, or national im-
pacts on the environment. However,
the Soil Conservation Service guide-
lines as set forth in 7 CFR 650.7(a) re-
quire the preparation of an environ-
mental impact statement for all pro
Jects involving channel realignment or
work to increase channel capacities. As
a result. Mr. Roland R. Willis. State
Conservationist, has determined that
the preparation and review of an envi-
ronmental impact statement is needed
for the remaining work In this project.

The project concerns a plan for wa-
tershed protection and flood preven-
tion. Planned measures Installed to
date include 12 floodwater retarding
structures, 5.9 miles of channel work, 1
drop inlet, and 10 acres of wildlife
habitat plantings. Planned measures
remaining to be Installed are 1.3 miles
of channel work and appurtenances.

- A draft environmental Impact state-
ment will be prepared and circulated
for review by agencies and the public.
The Soil Conservation Service invites
participation of agencies and individ-
uals with expertise or interest In the
preparation of the draft environmen-
tal impact statement.

The draft environmental impact
statement will be developed by Mr.
Roland R. Willis, State Conservation-

1st, Soil Conservation Service, Agricul-
tural Center Building, Farm Road and
Brumley Street, Stfllwater, Oklahoma
74074; 405-624-4360.
(Catalog of Federal Domestic Assistance
Program No. 10.904. Flood Control Act-
Pub. L. 75-534.59 Stat. 905.)

Dated: December 15, 1978.
JOSEPH W. Ha.s

Assistant Administrator for
Water Resources, SOil Conser-
vation Service, Department of
Agriculture.

EF Doc. 78-36050 Filed 12-27-78; 8:45 am]

[6320-01-M]
CIVIL AERONAUTICS BOARD

[Docket 9977; Agreement CAB 21445, as
amended; Order 78-12-150]

AIRLINES MUTUAL AID AGREEMENT

Order of DIsmissal

Adopted by the Civil Aeronautics
Board at Its office .In Washington,
D.C.. on the 21st day of December,
1978.

By application dated December 22,
1977, the members of the Airlines
Mutual Aid Agreement I requested re-
newal of the Agreement which had
been approved In 1973 for a five year
period. With the recent enactment of
the Airline Deregulation Act of 1978,
any mutual aid agreement between air
carriers which was approved by the
Board before enactment and which
was In effect on the date of enactment
was deemed disapproved.2 Moreover,
no new mutual aid agreement may be
approved by the Board unless it meets
the specifications set forth in the De-
regulation ActL

We find that the Airlines Mutual
Aid Agreement and amendments to it
proposed for approval in Docket 9977
do not conform to the requirements of
the Act and cannot lawfully be ap-
proved. We will, therefore, dismis the
application for renewal of the Agree-
ment and the amendments to it.3 We
will also dismiss as moot the other re-
quests for relief pending in this
docket.

4

ACCORDINGLY.
1. We d1iss; the application for ap-

proval of the Agreement and the

,Agreements CAB 21445, Al. A2. A3. The
Agreement Is a plan under which 15 air car-
riers come to the aid of a member in the
event It suffers a strike resulting in the
shutdown of Its flight operations. The aid Is
In the form of payments established at a
sliding percentage of the struck carrier's
normal operating expenses.

2Pub. L. 95-504. §29 (1978).
'Agreements CAB 21445-A4. AS, A6.
4Petition of Air Line Pilots Association,

International for Clarification; Request of
Minnesota Parties for Suspension of Padt
Payments; Petition of the State of North
Dakota for Leave to Intervene and to File a
Late Document.
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amendments to it as well as-all other
requests In this docket.

2. We order that each air carrier
party to the Agreement serve a copy
of this order upon each employee or-
ganization with which the party bar-
gains collectively as representative of
its employees.

We shall publish this order in the
FEDERAL REGISTER.

By the Civil Aeronautics Board. 5
PHYLLIS T. KAYLOR,

Secretary.
[FR Doc. 78-36204 Filed 12-27-78; 8:45 am]

[6320-01-M]
[Docket 33565; Order 78-12-142]

ALLEGHENY AIRLINES, INC.

Application far Amendment of Certificate of
Public Convenience and Necessity (Charles-
ton-Parkersburg); Order Granting Exemption
and Order to Show Cause

Adopted by the Civil Aeronautics.
Board at its office in Washington,
D.C., on the 21st day of December,
1978.

On September 29, 1978, Allegheny
Airlines filed apetition for an order to
show cause why Its application for
amendment of its certificate to remove
Its one-stop restriction between
Charleston, W. Va., and Parkersburg,
W. Va.-Makietta, Ohio, should not be
granted and requested an exemption,
pendente lite, to serve the market on a
nonstop basis.

In support of the application, it
states that It obtained Charleston-
Parkersburg authority as a result of
its merger with Lake Central, and that
the one-stop restriction was a result of
the segmentation of the Lake Central
system prior to the merger; that the
restriction serves no useful purpose;
that removal of the restriction will
allow It added operational and sched-
uling flexibility; and that an exemp-
tion is warranted to allow it to imme-
diately begin carrying local traffic be-
tween these points.

We tentatively conclude, on the
basis of the tentative findings below,
that It is consistent with the public
convenience and necessity to grant Al-
legheny's request for unrestricted non-
stop authority in the Charleston-Par-
kersburg market. Moreover, we find
that we should-use show-cause proce-
dures here since there are no material,
determinative facts that require an
oral evidentlary hearing for their reso-
lution.

The Airline Deregulation Act of -1978
places on opponents of requests for
new certificate authority the burden
of proving that the grant of such re-
quests is not consistent with the public
convenience and necessity.' No at-

All Members concurred.
'Section 401(d)(9)(B).

NOTICES

tempt to meet that burden has been
made here. Consequently, we proposed
to grant Allegheny's request.Further, we find that it is consistent
with the public interest to grant Alle-
gheny an exemption to operate non-
stop in the market until 60 days after
-Iinal decision on its certificate applica-
tion. It is our established policy to
remove operating restrictions unless
affirmative reasons are shown for
their retention. The removal of the re-
striction here is unopposed and will
make possible more flexible operations
for the carrier, and competitive non-
stop service for travelers in a market
that is now a Piedmont Aviation non-
stop monopoly.

2

Allegheny has provided an environ-
mental evaluation. We find that the
environment will not be affected at
either Charleston or Parkersburg, as
the level of service in the market will
remain unchanged. Additionally, the
carrier is free to add service at either
point without our approval. Taking
into account these considerations, we
find that our actions here do not con-
stitute a major action significantly af-
fecting the quality of the environment
within the meaning of section
102(2)(C) of the National Environmen-
tal Policy Act of 1969, nor are they
major actions under the Energy Policy
and Conservation Act of 1975.

We will give interested persons 30
days following the date of service of
this order th show cause why the ten-
tative findings and conclusions set
forth here should not be made final.
We expect such persons to support
their objections, if any, with detailed
answers, specifically setting forth the
tentative findings and conclusions to
which objection is taken. Such objec-
tions should be accompanied by argu-
ments of fact or law and should be
supported by legal precedent or de-
tailed economic analysis. If a full evi-
dentiary hearing is requested, the ob-
jector should state in detail what he
would expect to establish through
such a hearing that cannot be estab-
lished in written pleadings. We. will
not entertain general, vague, or unsup-
ported objections.
ACCORDINGLY,
1. We exempt Allegheny Airlines

temporarily from the provisions of sec-
tion 401 of the Act and the terms, con-
ditions, and limitations of its certifi-
cate of public convenience and necessi-
ty for Route 97 to the extent neces-
sary to permit it to provide nonstop
service between Charleston, W. Va.,
and Parkersburg, W. Va.-Marietta,
Ohio;

2. We make the authority granted In
paragraph 1 effective on the date of

2The only basis for the restriction appears
to be the segmentation which existed in
Lake Central Airlines' cerificate prior to its,
merger with Allegheny.

service of this order and it shall con-
tinue until 60 days after the final deci-
sion on Allegheny's certificate amend-
ment request:

3. We may amend or revoke the ex-
emption authority granted In this
order at any time in the discretion of
the Board without a hearing;

'4. We direct all interested persons to
show cause why we should not Lsue
an order making final the tentative
findings and conclusions stated here
and amending Allegheny's certificate
for Route 97 so as to remove Its one-
stop restriction in the Charleston-Par-
kersburg/Marletta Market;

5. We require any interested persons
having objections to the issuance of an
order making final the proposed find-
ingg, conclusions, and certificate
amendments set forth here to file with
us, no later than January 22, 1979, and
serve upon all persons included In
paragraph 8 a statement of objections
together with a summary of testimo-
ny, statistical data, and evidence ex-
pected to be relied upon to support
the objections, answers to objections
shall be filed by February 1, 1979;

6. If timely and properly supported
objections are filed, we will accord full
consideration to the matters or Issues
raised before further action Is taken;

7. If no one files objections to any
part of this order, we will consider all
further procedural steps relating to
such part or parts waived, and the case
submitted to us for further action; and

8. We will serve a copy of this order
upon all persons named in the service
list of Docket 33565.

We will publish this order in the
FEDERAL REGISTER.

By the Civil Aeronautics Board. 3

PHYLIuS T. KAyLOtl,
Secretary,

(FR Doc. 78-36203 Filed 12-27-78; 8:45 am]

[6320-01- ]
[Docket 23080-2; Order 78-12-137]

PRIORITY AND NONPRIORITY DOMESTIC
SERVICE MAIL RATES-PHASE II

Order Establishing Final Service Mall Roles

Issued under delegated authority
December 20, 1978.

Order 78-12-52, adopted by the
Board on December 7, 1978, directed
all interested persons to show cause
why the service mail rates established
by Order 78-11-80, served November
21, 1978, should not apply to mail
transport services performed by Co-
chise Airlines, Inc. and Sky West Avi-
ation, Inc.

The time designated for filing of ob-
jection has expired and none was filed.
All persons have therefore waived the
right to a hearing and all other proce-
dural steps short of fixing a final rate,

3A11 Members concurred.
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Accordingly, pursuant to the Federal
Aviation Act of.1958, as amended, par-
ticularly sections 204(a) and 406, the
Board's Procedural Regulations, 14
CFR Part 302, and the authority dele-
gated by the Board in its Organiza-
tional Regulations, 14 CFR 385.16(g),

1. We make final the tentative find-
ings and conclusions set forth in Order
78-12-52;

2. The fair anil reasonable rates of
compensation the Postmaster General
shall pay for the transportation of
mail by aircraft, the facilities used and
useful therefor, and the services con-
nected therewith, to Cochise Airlines,
Inc. and Sky West Aviation, Inc. on
and after the date of commencement
of certificated air transportation are
the rates established in Docket 23080-
2;

3. The Postmaster General shall pay
all service mail rates fixed herein in
their entirety;, and

4. We shall serve a copy of this order
upon the Postmaster General, Cochise
Airlines, Inc. and Sky West Aviation,
Inc.

Persons entitled to petition the
Board for review of this order pursu-
ant to the Board's Regulations, 14
CFR 385,50, may file such petitions
within ten days after the service date
of this order.

We shall make this order effective
and an action of the Civil Aeronautics
Board upon expiration of the above
period unless a petition for review is
filed or the Board decides to review
this order on its own motion within
such period.

We shall publish this order in the
F DERAL REGISTER.

PEnis T. KAYLOR,
Secretary.

[FR Doc. 78-36205 Filed 12-26-78; 8:45 am]

[6320-01-M]

WTC AIRLINES, INC.

reasons for the position taken and
must relate to the fitness, willingness,
or ability of the applicant to provide
all-cargo air service or to 'comply with
the Act or the Board's orders and reg-
ulations. The answer shall be served
upon the applicant and state the date
of such service.

PHYLLIs T. KAxLon.
Secretary.

[FR Doc. 78-36202 Filed 12-27-78; 8:45 am]

[3510-26-M]
DEPARTMENT OF COMMERCE

Office of Federal Statistical Policy and
Standards

STANDARD INDUSTRIAL CLASSIFICATION

Proposed Revision Procedures and Pdndples
for Revision

AGENCY: Office of Federal Statistical
Policy and Standards, Department of
Commerce.
ACTION: Notice of Proposed Revised
Procedures and Principles for the revi-
sion of the Standard Industrial Classi-
fication.

SUMKARY: This document proposes
changes In the procedures and princi-
pies for revision of the Standard In-
dustrial Classification (SIC).

INTRODUCTION

The proposed changes are the result
of a review of the procedures and prl.-
ciples under which Industries are Iden-
tified for Federal statistical purposes.
These definitions must be based on ob-
jective procedures and principles for-
mulated so as to identify all industries
as consistenly as possible. A periodic
review is necessary to ensure the ob-
jectivity and consistency of the crite-
ria and that relevant data are used.

PROPOSED CHANGES

The most significant change from
Application for an All-Cargo Air Service the 1972 procedures and principles is

Certificate ' consideration of temporary industries.

DECEMBER 19, 1978. The Technical Committee may desIg-
In accordance with Part 291 (14C nate temporary Industries to provide291) of the Board's Economic Regula- comparability between the existing291-o ete oard'sconoemr Re -9 and new SIC. At the next SIC revision

tions (effective November 9, 1978), each temporary industry would benotice is hereby given. that the Civil combined with the appropriate Indus-
Aeronautics Board has received an ap-
plication, Docket 34008, from WTC try.
Airlines, Inc. of Los Angeles, Calif., for The other significant change is that
an. all-cargo air service certificate to specialization or coverage require-
provide domestic cargo transportation. ments will be lower for new industries

Under the provisions- of section that are very large and higher for new
291.12(c) of Part 291, -interested per- industries If they are smaller than
sons may file an answer in opposition average size.
to this application by January 18, ADDRESS: Send comments to: Milo
1979. An executed original and six 0. Peterson. Chairman, Technical
copies of such answer shall be ad- Committee on Industrial Classica-
dressed. to the Docket Section, Civil - tion, Office of Federal Statistical
Aeronautics Board, Washington, D.C. Policy and Standards, U.S. Depart-

'20428. It shall set forth in detail the ment of Commerce, Washington, D.C.

20230 by February 28. 1979. All com-
ments, materials, questions. etc., in re-
sponse to this proposal will be avafla-'
ble for public inspection during. -
normal business hours, 8:30 a m. to
5:00 pan., In Room 200, 2001 "S"
Street, N.W., Washington, D.C. The,
final Procedures and Principles wiM bet
published after the comments are con-F
sidered.
FOR FU RTER INFORMATION
CONTACT:.
Milo Peterson, Office of Federal Sta-
tistical Policy and Standards, U.S.
Department of Commerce, Washing-
ton, D.C. 20230, Telephone (202)
673-7977

NomE-The Department of Commerce has
determined that this proposal Is not a sig-
niflcant regulation requiring preparation of
a regulatory analysis under Executive Order
No. 12044.

COURTENAY M. STATE,
ChiefEconomistfor fw

Department of Commerce.

PnwcxPs mnD Pnoc u u rox Tmm RzvzEw
Azra MAITnAincE 0r Tyr EsTzsE3=~xn
STAnDARD L'DusnIAL Cz~ssmcncron. Mar-
ICEAL (PnopoAL)

FTAxmB Tm TcrmucAL CouxcmrE ox
LDmoWusm CLzssincmox

A. Purpose and Scope
This SIC was developed for use in the

classification of establishments by type of
economic activity In which engaged. It Is a
classification of establishments rather than
of companies or legal entitles or enter-
prises. I by kinds of business and not by oc-
cupations or commodities. It encompasses
all economic activity.

The purpczes of this SIC are to facilitate
the collection, tabulation, presentation, and
analysis of data relating to establilhments
and to promo-te uniformity and comparabil-
Ity in the preentaUion of statistical data
collected by various agencies of the U.S.
Government It is also used by state agen-
cie, trade asociations, private business and
other organlzations.

The basic purpoze and objective of a peri-
odic review s to update the classillcatlon so
as to manke it pc-ible to better reflect statls-
tcally the existing industrial structure of
the economy. It should provide the mean
for Introducing new Industry detail result-

*The Technical Committee or Industrial
Clasasication Is chaired by the Office of
Federal Statistical Policy and Standard&
The following agencies are represuented on
the Committee: Bureaur of the Census,
Bureau of Domestic Business Development,
Bureau of Economic Analysis. Bureau of
Labor Statistlis, Bureau of Mines, Depart-
ment of Agriculture, Department of Energy,
Employment and Training Administration,
Environmental Protection Agency, Federal
Reserve System, Federal Trade Commission.
General Services Admlinstration. Internal
Revenue Service, International Trade Com-
mission, Securities and Exchange Commis-
sion. Small Business Administration. Social
Security Administration.

&A separate classification for companies
has been established In the 1974 Enterprise
Standard Industrfat CZasifcation ManuaL
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ing from economic growth or technological
change, as well as f6r deleting industries no
longer significant.

B. Principles for Review of the Classifica-
tion

In the review of the structure and detail
of the 1972 edition of the establishment SIC
Manual (as amended for 1977), the Techni-
cal Committee will be guided by the keneral
principles described below. These principles
should also be taken into consideration by
others, both within and outside of Govern-
ment, In the preparation of proposed
changes.

(1) StructUre of the classification. The
classification should conform to the actual
structure of industry as it is found to exist
in the American economy. It does not,
therefore, follow any single principle, such
as the use of the products, market struc-
ture, the nature of the' raw materials, etc.,
neither in Its detail nor In Its basic struc-
ture. It is a general-purpose framework
which can have its basic detail rearranged
for various analytical purposes.

(2) Unit of classification. The SIC is de-
signed to classify the establishments accord-
ing to the kind of economic activity in
which such units are engaged.

An establishment is an economic unit
which produces goods or servles-for exam-
ple, a farm, a mine, a factory, -a store. In
most instances, the establishment is at a
single physical location and is engaged in
one, or predominantly one, type of econom-
ic activity for which an industry code is ap-
plicable.

Where a single physical location encom-
passes two or more distihct and separate
economic activities for which different in-
dustrial classification codes seem applicable,
such activities should be treated as separate
establishments and classified in separate in-
dustries, provided it is determined that: (1)
no one industry description in the Standard
Industrial Classification includes such com--
bined activities; (2) the employment in each
such economic activity is significait: (3)'
such activities are not ordinarily associated
with one another at common physical loca-
tions; and (4) reports can be prepared on
the number of 'employees, their wages and
salaries, and other establishment type data.

A kind-of-activity unit is a special type of
establishment In that there is no restriction
with respect to the geographic area in
which the activity of the unit is carried on.
The kind-of-activity unit-which applies to
activities such as construction, transporta-
tion and communication-generally carries
on the same kind of activity over a more or
less wide geographic area. Frequently sepa-
rate records relating to such activity for a
given portion of the area are not main-
tained.

An establishment is not necessarily identi-
cal with a company or legal entity or enter-
prise, which may consist of one or more es-
tablishments. Also, It is to be distinguished
from organizational sub-units or depart-
ments within an establishment. Supplemen-
tal interpretations of the definition of an es-
tablishment are included in the industryde-
scriptions of the Standard Industrial Classi-
fication.

The SIC distinguishes between central ad-
ministrative and auxiliary establishments-
which are primarily engaged in providing,
management, general administrative, and
support services for other establishments of
the same company or enterprise-and oper-

ating establishments-which produce goods
and services primarily for the general public

-or for establishments owned or controlled
by other companies or enterprises.

Activities of the type performed at sepa-
rate administrative offices and auxiliary es-
tablishments are, in fact, normally carried
on as an integral part of individual operat-
ing establishments. Hence, this type of ac-
tivity is only partially measured by the sta-
tistics on-separately reported central admin-
istrative offices and auxiliary establish-
ments.

(3) Basis of class fcation. Each establish-
ment is to be classified according to its
major activity as defined by the 4-digit in-
dustries. Major activity is to be determined
by the product or group of products pro-
duced or handled, or service rendered. Ideal-
ly, the principal product or service should
be determined by reference to "value
added." In practice, however, it is rarely
possible to obtain this information for indi-
vidual products or services, and it becomes
necessary to adopt some other criteria 2

which may be expected to give approximate-
ly the same results.

(4) Economic significance, specialization
and coverage To be recognized as an indus-
try, each group .of establishments must have
-significance from the standpoint of number
of persons employed, volume of business
and other economic factors, such as number
of establishments, payroll, or value added.
These factors are taken into account in de-
termining the economic significance of an.
industry by relating the totals for the indus-
try to the average for all industries in the
same economic division (mining, manufac-
turing, etc.).

Generally speaking, an existing SIC indus-
try is considered to meet the requirements
for economic significance if the average'of
the factors represents 10 percent or more of
the average industry in the same division. A
new industry, however, should attain a score
of 20 percent or more of the average indus-
try. Thus, for example, based on data from
the 1972 Census of Manufactures, the aver-.
age manufacturing industry has (dollar fig-
ures in millions): 711 establishments; 40;000
employees; $356 payroll; $785 value added;
$1,667 shipments.

Note that an exception to the principle of
economic significance is found in the group-
ing of establishments into industries de-
scribed as "not elsewhere classified."

In order that an industry at the most de-
tailed level of classification properly reflect
the'activity being measured, the output of
the establishments in the industry should
(1) consist largely of those goods and serv-
ices defining the industry and (2) account
for the bulk of the specified goods and serv-
ices provided by all establishments.
. For manufacturing industries these fac-
tars are measured by the primary product
specialization and coverage ratios, respec-
tively.

The primary product specialization ratio
describes the proportion of product ship-
ments (both primary and secondary) of the
industry represented by those products de-.
fining the industry. The coverage ratio is
the proportion of the products defining the'
industry shipped by establishments classi-
fied in the industry to total shipments of
such products by all manufacturing estab-
lishments.

2 Other criteria include data on value of
production, shipments, sales or receipts,
payroll, number of employees, etc.

The minimum ratio for primary product
specialization Is 82. When applying the spe.
cialization test, It is well to remember that
an industry may sometimes specialize In
only one product (Malt or Beet Sugar), In
other instances, establishments In an Indus.
try may typically produce and thus special-
ize in a wide variety of products (as in Meat
Packing Plants; Blast Furnaces, Steel
Works, and Rolling and Finishing Mills; and
Radio and Television Transmitting, Signall-
ing, and Detection Equipment and Appara-
tus). For varying reasons, industries have
through the years developed a diverse
manner. In such instances It is Important,
therefore, that the specialization ratios be
applied and interpreted in the light of the
typical product mix defining the particular
industry.

In applying coverage ratio factors, sepa-
rate criteria are established for Industries
with "captive" output within and outside
the industry s distinguished from indus-
tries, primarily producing for commercial
sale. The minimum coverage ratio for Indus-
tries producing for commercial sale is 10,
wheras the coverage ratio for all other In-
dustles is 50, except for industries produc-
ing from purchased materials (stage of proc-
ess classification). The minimum coverage
ratio for this latter group of industries (e.g,
Blended and Prepared Flour, etc.) is 33. The
coverage ratio for industries with significant
"captive" counterparts (minimum coverage
of 50 per cent) should be computed on the
basis of the proportion of total output (ship-
ments for sale, interplant transfers, and pro.
duction for use within the sime establish-
ment) accounted for by the given industry
compared with total output in all Industries.
Examples of such industries are Gray Iron
Foundries, Automotive Stampings, and Iron
and Steel Forgings.

Separate industries for establishments pri-
marily engaged in activities that are rapidly
expanding but which do not meet the quan-
titative measures in the usual reference sta-
tistics also may be established. Such uepa-
rate industry identification will be based on
statistical evidence of current size, growth
by a specified time, and on the customary
requirements, other than size, for establish.
Ing new industries. Proposed industries
which meet the criteria only marginally
should also show reasonable recent growth
or evidence of future growth,

Proposed Industries should generally meet
all three criteria of economic significance,
specialization, and coverage. However, in.
dustries which are considerably larger in
economic significance than required may be
acceptable even if they are slightly low in
specialization or coverage. Thus, the special.
ization or coverage minimum requirement
may be reduced by a percentage point for
each doubling in economic size of the pro.
posed industry.

C. Considerations in Evaluating Proposed
Changes

Proposals for new or amended industry
definitions (4-digit) as well as for the trans-
fer of existing industries to other Industry
Groups (3-digit), Major Groups (2-digit), or
Economic Divisions, will be evaluated on the

,basis of the following considerations.
(1) Proposals for change should be accom-

panied by detailed statistical justification of
adherence to the criteria described in sec-
tion B above. It is recognized that exact
data will not always be available neverthe-
less, as much evidence as possible should be
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provided to justify a change. Changes that
would cross 3-digit and 2-digit SIC lines re-
quire stronger justification than those that
would be confined within an existing 3-digit
Industry Group. Here; especially, the alter-
ation in the size and composition of the In-
dusfty Group from which the products or
services would be taken must be ascertained
and the proposed revision should strength-
en or clarify and not weaken the existing
groups. Modifications crossing industry divi-
sion lines, such as from manufacturing to
nonmanufacturing, would call for even more
careful consideration.

(2) In proposing new industries, It is essen-
tial to recognize 'the effect of the amend-
ments on existing industries and on the con-
tinuity of statistical series. A significant
weakening of a statistically sound existing
industry or series would be an argument
against constituting a new category. The po-
sition paper submitted by the proponent for
a change must deal with the consequences
on the industries affected. Each establish-
ment is currently classifiable in some indus-
try. The subdivision of an existing industry
into two or more qualifying Industries would
permit the development of statistics compa-
rable with the past and would, therefore, re-
ceive more favorable consideration. In order
to permit historical comparability to the
current SIC, the Technical Committee may
transfer activities or industries across
Group lines and maintain them within their
new Group as temporary separate indus-
tries, even though they may not meet the
criteria for size, specialization, or coverage.
Each temporary industry will be combined
with another industry in the new Group
when the SIC is next revised.

(3) Proposed amendments will be evaluat-
ed on the bisis of costs, in terms of time and
money to government agencies; business
and other users of the classification, in-
curred in changing current records and for
collection of new data necessary for the re-
vised code detelmination; and effect of
change in terms of burden on respondent, or
availability of information in respondent
records.

(4) Proposed new industries will be evalu-
ated on the basis of data from the most cur-
rent Economic Census and other appropri-
ate sources relevant to the criteria followed
in establishing new industries.

(5) The Technical Committee will take
cognizance of the International Standard
Industrial Classification (ISIC) insofar as
comparability with the United States estab-
lishment SIC is affected by proposed revi-
sions.

(6) Proposed industries must contain a
sufficient number of establishments so that
agencies will be able to publish data within
the constriction of not revealing the oper-
ations of individual producers.

(7) Consideration will be given to the ca-
pability for assessing the impact of interna-
tional trade on proposed industries.

D. Clarfication and Interpretation of In-
dustry Definitions

Proposed amendments in present Industry
definitions having no effect on the scope of
industrial activity included but designed to
improve interpretations of the industry, as
well as all proposed new index items and
amendments in present index items, will be
processed by the Subcommittee on Code As-
signment and Interpretation.

E. Time Schedule
All proposed amendments to the 1972/

1977 edition of the establishment SIC
Manual should be submitted to the Chair-
man of the Technical Committee on Indus-
trial Classification at the Office of Federal
Statistical Policy and Standards. Depart-
ment of Commerce, Washington. D.C..
20230, as soon as possible. but by no later
than March 30, 1980. to permit transmittal
of Technical Committee recommendations
to the Office of Federal Statistical Policy
and Standards by January 1, 1981. The re-
vised edition of the classification will be ef-
fective on January 1, 1982.
F. Public Review Proccdure

All amendments to the 1972/1977 edition
of the establishment SIC Manual recom-
mended by the Technical Committee will be
made available for public review and com-
ment prior to final action by the Commit-
tee. Those making proposals will be notified
directly of actions taken: others will be ad-
vised through the Federal Register. Notice
will probably be Issued In January. 1981. A
60-day period will be allowed for appeals to
actions proposed by the Technical Commit-
tee.

UFR Doc. 78-36122 Filed 12-27-78; 8:45 am]

[3510-25-M]

COMMITTEE FOR THE IMPLEMENTA-
TION OF TEXTILE AGREEMENTS

ANNOUNCING IMPORT RESTRAINT LEVELS
FOR CERTAIN COTTON, WOOL AND MAN-
MADE FIBER TEXTILE PRODUCTS FROM THE
REPUBUC OF CHINA

AGENCY: Committee for the Imple-
mentation of Textile Agreements.

ACTION: Establising import restraint
levels for certain cotton, wool and
man-made fiber textile products from
the Republic of China during the
twelve-month period beginning on
January 1, 1979, pursuant to the bi-
lateral agreement.

SUMMARY: The Bilateral Cotton,
Wool and Man-Made Fiber Textile
Agreement of June 8, 1978, as amend-
ed, between 'the Governments of the
United States and the Rebublic of
China establishes levels of restraint
for cotton, wool and man-made fiber
textile products in Categories 313, 331,
333/334/335, 338/339, 340. 341, 347/
348, 434, 440, 445/446, 602, 631, 633/
634/635, 638. 639, 640, 641, 643/644,
645/646, 647, 648, 659 (pt,) and 669
(Pt.), produced dr manufactured In the
Republic of China and exported to the
United States during the twelve-
month period beginning on January 1,
1979 and extending through December
31, 1979. Accordingly, in the letter of
published below the Chairman of the
Committee for the Implementation
'Textile Agreements directs the Com-
missioner of Customs to limit Imports
for consumption, or withdrawals from
warehouse for consumption, of cotton.
-wool and man-made fiber textile prod-

ucts in the foregoing categories to the
designated amounts. The levels of re--
strain for Categories 638 and 645/646
have been adjusted to reflect carryfor-
ward used during the agreelment year
that began on January 1. 1978. The
levels of restraint for Categories 331,
338/339, 633/634/635, 639, and 643/
644 have been adjusted to reflect
charges for overshipments during the
agreement period which began on Jan-
uary 1, 1977, as agreed in consultations
between the two governments.

(A detailed description of the textile cate-
gories in terms of TS.U.SA. numbers was
published In the FmDzEAL Rzoisrz on Janu-
ary 4. 1978 (43 P.R. 884), as amended on
January 25, 1978 (43 F.R. 3421), March 3.
1978 (43 P.R. 8828), June 22, 197B (43 F.R.
26773). and September 5, 1978 (43 F.R.
39408)).

This letter and the actions taken pur-
suant to It are not designed to imple-
ment all of the provisions of the bi- .
lateral agreement, but are designed to
assist only in the Implementation of
certain of Its provisions.

EFFECTIVE DATE. January 1, 1979.

FOR FURTHER INFORMATION
CONTACT:

Donald R. Foote, International
Trade Specialist, Office of Textiles,
U.S. Department of Commerce,
Washington, D.C. 20203 (202-377-
5423).

EDWARD GOTRD,
Acting Chairman, Committee for

the Implementation of Textile
Agreements.
U.S. DA ENT'mr OF CoraxmRcY

Tim AsSISTAT Szcam'ARY Foz
Irwusmr AND TaRD_-

Washington, D.C. December22 197.

CoMrrrz roR THE IMFLmnrrArox or
TTrn Acamzz-*rs

Commission=a OF CUSTOMS,
Department of the Treasury,
Washington, D.C. 20229

DEAR M. Comassiom=m Under the terms
of the Arrangement Regarding Internation-
al Trade In Textiles done at Geneva on De-
cember 20, 1973, as extended on December
15, 1977; pursuant to the Bilateral Cotton.
Wool and Man-Made Fiber Textile Agree-
ment of June 8. 1978, as amended, between
the Governments of the United States and
the Republic of China; and in accordance
with the provisions of Executive Order
11651 of March 3, 1972, as amended, by Ex-
ecutive'Order 11951 of January 6. 1977, you
are directed to prohibit, effective on Janu-
ary 1. 1979 and for the twelve-month period
extending through December 31, 1979. entry
Into the United States for consumption, and
withdrawal from warehouse for consump-
tion. of cotton. wool and man-made fiber
textile products, from the Republic of
China In the following categories. In excess
of the indicated twelve-month levels of re-
straint:

CxORy AND Twz v-MoNr LEvm oF

313 41.144.338 square yards.
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331 422,526 dozenpalrs.
333/334/335 94,920 dozen of which not

more than 49.711 dozen shall be In Cat.
333/334 and not more than 59,447 dozen
shall be in Cat. 335.

338/339 446,508 dozen.
340 601,518 dozen.
341 348,442 dozen.
347/348 785,346 dozen of which not more

than 385,709 dozen shall be in Cat 347
.and not more than 595,973 dozen shall
be in Cat. 348.

434 29.926 dozen.
440 13,053 dozen.
445/446 122,570 dozen.
602 46,207 pounds.
631 2,109,286 dozen pairs.
633/634/635 1,238,972 dozen of -which not

more than 837,878 dozen shall be In Cat.
633/634 and not -more than 599,826
dozen'shall be in Cat. 635.

638 1,336,655 dozen.
639 4,889,523 dozen.
640 3,006,961 dozen.
641 620,097 dozen.
643/644, 127,825 dozen of which not more

than 70,185 dozen shall be in Cat. 643
and not more than 70,914 dozen shall be
in Cat. 644.

645/646 3,497,948 dozen.
647 1,762,538 dozen.
648 2,940,200 dozen.
659 (only T.S.U.S.A. No. 703.1000) 115,384

pounds.
669 (only T.S.US.A. No. 355A560) 80,609

pounds.
In carrying out ibis directive, entries of

textile products n the foregoing categories,
except Categories 602, 659 (pt.), and 669
(pt.), produced or manufactured In the Re-
public of China; which have beefi exported
to the 'United States prior to January 1,
1979, shalL to the extent of any unfilled bal-
ances, be charged against the levels of re-
straint established for such goods during
the twelve-month period beginning on Janu-
ary 1. 1978 and extending through Decem-
ber 31, 1978. In the event the levels of re-
straint' established for that period have
been exhausted by previous entries, such
goods shall be subject to the levels set forth
In this letter. Textile products in Categories
602, 659 (pt.), and 669 (pt.) which have been
exported before January 1,1979 sabll not be
subject to this directive.

The levels of restraint set forth above are
subject to adjustment In the future accord-
Ing to the provisions of the bilateral agree-
ment of June 8, 1978, as amended, between
the Governments of the United States and
the Republic of 'China, which provide, in
part, that: (1) within the aggregate and
group limits specific ceilings may be exceed-
ed, by designated percentages; (2) these
same, levels may be increased for carryover
and carryforward up to 11 percent of the
applicable category limit; and (3) adminis-
trative arrangements or adjustments may be
made to resolve minor problems arising in
the Implementation of the agreement. Any
appropriate adjustments under 'the provi-
sions of the bilateral agreement, referred to
above, will be made to you by letter.

A detailed description of the textile cate-
gories in terms of T.S.U.S.A. numbers was
published in the FEDEF Al REGIsTER on Janu-
ary 4, 1978 (43 P.R. 884), as amended on
January 25, 1978 (43 F.R. 3421), March 3,
1978 (43 F.R. 8828). June 22, 1978 -(43 P.R.
26773), and September '5, 1978 (43 P.R.
39408).

- In carrying out the above directions, entry
Into the United States for consumption
shall be construed to include entry for con-
sumption into the Commonwealth of Puerto
-Rico.

The actions taken with respect to the
Government of the Republic ofChina and
with'respect to imports of cotton, wool and
man-made fiber textile products from thd.
Republic of China have been determined by
the Committee for the Implementation of
Textile Agreements to involve foreign, af-,
lairs functions of the United States. There-
fore, the directions to the Commissioner of
Customs, being necessary to the impleinen-
tation of such actions, fall within the for-
eign affairs exception to the rule-making
provisions of 5 U.S.C. 553. This letter will be
published in the FEnzL. REGISTER.

Sincerely,

EDWARD GOTTFRIED,
Acting Chairman, Committee for

the Implementation of Textile
Agreements.

'EFR'Doc. 78-36184 Filed 12-27-78; 8:45 am]

[351 O-25-MJ

ADJUSTING THE IMPORT RESTRAINT LEVELS
FOR CERTAIN MAN-MADE FIBER APPAREl
PRODUCTS FROM THE REPUBLIC OF KOREA

DEcEMBER 21,1978.
AGENCY: Committee for the Imple-
mentation of Textile Agreements.

ACTION: Restoring a portion of carry-'
forward yardage (39,825 dozen), previ-
ously deducted from the level of re-
straint established for man-made fiber
knit shirts and blouses in Category
6381639, produced or manufactured in.
the Republic of Korea, bringing the
level to 5,281,079 dozen during the
twelve-month period which began on,
January 1, 1978.

(A detailed description of the textile cate-
gories in terms of T.S.U.S.A. numbers was
published in the FEDERAL REcisTEa on Janu-
ary 4.1978 (43 PR 884), as amended on Jan-
uary 25, 1978 (43 PR 3421), March 3, 1978
(43 7R 8828), June 22, 1978 (43 FR 26773),
and September 5, 1978 (43 PR 39408).)

SUMMARY- The Bilateral Cotton,
-Wool and Man-Made Fiber Textile
Agreement of December 23, 1977, as
amended, between the Governments
of the United States and the Republic,

of Korea provides, among other
things, for the borrowing of designat-
ed percentages of yardage from the
succeeding year's levels and deducting
those -amounts from the levels in the
succeeding year. It has been deter-,
mined in technical consultations be-
tween representatives of the two gov-
ernments that excessive charges
amounting to 39,825 dozen were made
in the previous agreement year, to the
Category. ceiling comparable to Cate-,
gory 638/639 causing the Government

of the Republic of Korea to request
application of more carryforward
yardage than needed to cover project-
ed shipments, Action is being taken,
therefore, to restore this portion of
the carryforward, the total amount of
which was deducted previously.

EFFECTIVE DATE: December 21,
1978.
FOR FURTHER INFORMATION
CONTACT:,

Robert C. Woods, International
Trade Specialist, Office of Textiles,
U.S. Department of Commerce,
Washington, D.C. 20230 (202/377-
5423).

SUPPLEMENTARY INFORMATION:
On November 7, 1978, there was pub-
lished in the FEDERAL REoISTm (43 FR
51830) a letter dated November 2,
1978, from the Chairman of the Com-
mittee for the Implementation of Tex-
tile Agreements to the Commissioner
of Customs which deducted carryfor-
ward yardage applied to textile prod-
ucts in various categories, Including
Category. 638/639, produced or manu-
factured In the Republic of Korea.

The letter published below from the
Chairman of the Committee for the
Implementation of Textile Agree.
ments amends the directive of Novem-
ber 2, 1978, directing the Commission-
er of Customs to prohibit entry Into
the United States for consumption or
withdrawal from warehouse for con-
sumption of textile products in Cate-
gory 638/639 In excess of an adjusted
level of, restraint of 5,281,079 dozen
during the agreement year which
began on January 1, 1978 and extends
-through December 31, 1978.

,ARTHUR GAREL,
Acting Chairman, Committee for

the Implementation of Textile
Agreements.

COMMITTEE FOR THE IMPLEMENTATION OF
TEXTILE AGREEMENTS

DEcE=En 21,1978.
CoimnssioxzE OF CUSTOMS,
Departnwnt of the Treasury,
Washington, D.C. 20229.

DmAR Ma. ComussoNER: This directivo
amends, but does not cancel, the directive of
November 2, 1978 from the Chairman of the
Committee for the Implementation of Tex-
tile Agreements which directed you to
adjust the levels of restraint established for
specified categories of cotton, wool and
man-made fiber textile products, produced
or manufactured in the Republic of Korea.
' Under the terms of the Arrangement Re-
garding International Trade In Textiles
done at Geneva on December 20, 1973, as
extended on December 15, 1977; pursuant to
*the Bilateral Cotton, Wool and Man-Mado
Fiber Textile Agreement of Decembor 23,
1977, as amended, between the Govern-
ments of the United States and the Repub-
lie of Korea; and in accordance with the
provisions' of Executive Order 11651 of
March 3, 1972, as amended by Executive
Order 11951 of January 6, 1977, you are di-
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rected further to amend, effective on De-
cember 21, 1978, the adjusted twelve-month
level of restraint established in the directive
of November 2, 1978 for Category 638/639 to
the following:

Category Amended 12-Afonth Level ofRestraint'
638/639.. ... 5.281.079 dozen

'The level of restraint has not been adjusted to
reflect any imports after December 31, 1977.

The action taken with respect to the Gov-
ernment of the Republic of Korea and with
respect to imports of man-made fiber textile
products from the Republic of Korea have
been determined by the Committee for the
Implementation of Textile Agreements to
involve foreign affairs functions of the
United States. Therefore, the directions to
the Commissioner of Customs, being neces-
sary to the implementation-of such actions,
fall within the foreign affairs exception to
the rule-making provisions of 5 U.S.C. 553.
This letter will be published in the FME-EAL
REGisTEP

Sincerely, o Axtrart GARm,
Acting Chairman, Committee for the

Implementation of Textile Agree-

[FR Doc. 78-36062 Filed 12-28-78; 8:45 antl

[351 0-25-M]

ANNOUNCING IMPORT RESTRAINT LEVEL FOR
CERTAIN MAN-MADE FIRBER YARN FROM
THE UNION OF SOUTH AFRICA

DEcEmBER 21, 1978.
Under the terms of Article 3.6 of the

Arrangement Regarding International
Trade in Textiles done at Geneva on
December 20, 1973, as- extended on De-
cember 15, 1977, the Government of

-the United States has informed the
Government of the Union of South
Africa that, effective on January 1.
1979 and for the twelve-month period
extending through December 31, 1979,
imports of man-made fiber yarn in
Category 604 (only T.S.U.S.A.
310.5049) will be limited to 1,866,000
pounds.

Accordingly, there is published
below a letter from the Chairman of
the Committee for the Implementa-
tion of Textile Agreements to the
Commissioner -of Customs directing
that, effective on January' 1, 1979 and
extending through December 31, 1979,
entry and withdrawal from warehouse
for consumption in the United States
of man-made fiber yarn in Category
604 (only T.S.U.S.A. 310.5049), pro-
duced or manufactured in the Union
of South Africa and exported to the
United States during that twelve-
month period,' shall be limited to
1,866,000 pounds.

- ArmuR GAnREL
- Acting Chairman, Committee for

the Implementati on of Textile
- Agreements.

COMITTEE FOR THE IM uF1 mTATiON or
TExrLE Aci uiars

DEc£mmrt 21. 1978.
CO.MISSIONER OF CUSTOMS,
Deparltment of the Treasury,
Washington, D.C. 20229

DAR MN. Comwssiohnm Under the terms
of the Arrangement Regarding Internation-
al Trade in Textiles done at Geneva on De-
cember 20. 1973. as extended on December
15. 1977. and in accordance with the provi-
sions of Executive Order 11651 of March 3.
1972. as amended by Executive Order 11951
of January 6, 1977. you are directed to pro-
hibit, effective on January 1, 1979 and for
the twelve-month period extending through
December 31, 1979. entry into the United
States for consumption and withdrawal
from warehouse for consumption of man-
made fiber textile products in Category 604
(only T.S.U.S.A. 310.5049). produced or
manufactured in the Union of South Africa.
In excess of 1.866.000 pounds.

Man-Made fiber textile products in Cate-
gory 604 (only T.S.U.SA 310.5049) which
have been exported to the United §tatcs
before January 1. 1979 shall not be subject
to this directive.

A detailed description of the categories in
terms of T.S.US.A. numbers was published
in the FEDERAL RExsTs a on January 4. 1978
(43 FR 884). as amended on January 25.
1978 (43 FR 3121). March 3. 1978 (43 FR
8828), June 22, 1978 (43 FR 26773). and Sep-
tember 5. 1978 (43 FR 39408).

In carrying out the above directions, entry
into the United States for consumption
shall be construed to include entry for con-
sumption Into the Commonwealth of Puerto
Rico.

The actions taken with respect to the
Government of the Union of South Africa
and with respect to imports of man-made
fiber textile products from the Union of
South Africa have-been determined by the
Committee for the implementaton of Tex-
tile Agreements to involve foreign affairs
functions of the United States. Therefore,
the directions to the Commriloner of Cus-
toms, being necessary to the implementa-
tion of such actions, fall within the foreign
affairs exception to the rule-making provi-
sions of 5 U.S.C. 553. This letter will be pub-
lished in the FZmmArL RLOsZR.

Sincerely.
ARzEuR GAREI..

Acting Chairman, Committee for the
Imzlementation of Textile Agree-
incnt--

[FR Doc. 78-36061 Filed 12-27-78: 8:45 am]

[6355-01-M]
CONSUMER PRODUCT SAFETY

COMMISSION.
ECPSC Docket No. 78-61

CONSUMER PRODUCT SAFETY ACT
Publication of Complaint

Under provisions of Its Rules of
Practice for Adjudicative Proceedings
(16 CFR 1025), the Commission must
publish In the FEDERAL REGISTR Com-
plaints which It Issues under the
Poison Prevention Packaging Act.

Printed below is a Complaint in the
matter of The Ronson Corporation
and Louis V. Aronson II, individually
and President of Ronson Corporation.

60635

In the matter of RONSON CORPO-
RATION, a corporation, One Ronson
Road. Bridgewater, New Jersey 08807
and LOUIS V. ARONSON, I, individ-
ually and as President of Ronson Cor-
poration.

[CPSC Docket No. 78-6]

COUTLAINT

NATURE OF THE ACTION

1. This is an action pursuant to sec-
tion 4(c) of the Poison Prevention
Packaging Act of 1970 (hereinafter
"PPPA'). 15 U.S.C. 1473(c), to provide
to Respondents Ronson Corporation, a
corporation, and Louis V. Aronson, II,
individually and as President of
Ronson Corporation, (hereinafter "Re-
spbndents") an opportunity for a hear-
Ing on the matter of whether or not
the Consumer Product Safety Com-
mission (hereinafter "Commission")
should issue an order to require that
cigarette lighter fuel manufactured by
Respondents and designated as "Ron-
sonol Lighter Fluid', be packaged ex-
clusively in "special packaging." as
that term Is defined in section 2(4) of
the PPPA. 15 U.S.C. 1471(4).

2. The Commission has determined,
pursuant to section73 of the PPPA, 15
U.S.C. 1472, that the degree or nature
of the hazard to children in the avail-
ability of cigarette lighter fuel by
reason of Its packaging, Is such that
special packaging Is required to pro-
tect children from serious personal
injury or serious Illness resulting from
handling, using, or ingesting of ciga-
rette lighter fuel, and, accordingly,
Has established a standard for special
packaging for such substances at 16
CFR 1700.14(a)(7). Respondent's
"Ronsonol Lighter Fluid" cigarette
lighter fuel Is subject to that standard.

•3. For the P1urpose of making any
household substance which is subject
to a special standard established under
section 3 of the PPPA, 15-U.S.C. 1472,
readily available to the elderly or
handicapped unable to use such sub-
stance when packaged in conformance
with the applicable standard, section
4(a) of the PPPA, 15 US.C. 1473(a) au-
thorizes a manufacturer or packer to
market a single size of the substance
In packaging which does not comply
with the standard. In those instances
where a manufacturer or packer of
such household substance requiring
special packaging does market a single
noncomplying package of the sub-
stance, the Commission has authority
under section 4(c) of the PPPA. 15
U.S.C. 1473(c), to order that the
household substance be packaged ex-
clusively in special packaging if the
Commission finds that the manufac-
turer (or packer) Is not supplying the
product in popular size packages
which comply with the applicable
standard.
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4. The PPPA and its legislative his-
tory indicate Congress intended that
distribution in "special packaging"
would be the general marketing prac-
tice for products subject to regulation
and- that the noncomplying exemption
authorized under section 4(a) of the
PPPA, 15 U.S.C. 1473(a), would be
used only to supply a sufficient
amount of noncomplying, packaged
units to satisfy the demands of the el-
derly and handicapped.

JURISDICTION

5. Jurisdiction of this matter rests
on sections 3 and 4(c) of the PPPA, 15
U.S.C. 1472 and 1473(c), 16 CFR
1700.14(a)(7), and section 30(a) of the
Consumer Product Safety Act (herein-
after "CPSA"), 15 U.S.C. 2079(a).

TEE PARTIES

6. The staff of the Commission, em-
ployed pursuant to section 4(g)(2) of
the CPSA, 15- U.S.C 2053(g)(2), as
being necessary in the execution of
the Commission's functions, is respon-
sible, inter alia, for bringing to the'at-
tention of the Commission those mat-
ters which relate to administration
and enforcement of the PPPA.

7. Respondent Ronson Corporation
is a corporation organized and existing
under the laws of the State of New
Jersey, with its principal place of busi-
ness located at One Ronson Road,
BridgewAter, New Jersey 08807.
. 8. Respondent Louis V. Aronson, II
is President of Ronson Corporation
and as such is primarily responsible
for the acts, practices and policies, in-
cluding packaging of products, of Re-
spondent Ronson Corporation.
9. Whenever this complaint refers to

any act of Respondents; the reference
be deemed to mean that the directors,
officers, employees, agents, or repre-
sentatives of the Respondent Ronson
Corporation, did authorize such act
while actively engaged in the manage-
ment, direction, or control of the af-
fairs of the Respondent Ronson Cor-
poration and while acting within the
scope of their employment.

FACTUAL ALLEGATIONS

10. Respondents package Ronsonol
Lighter Fluid, which is a product re-
quiring special packaging under 16
CFR 1700.14(a)(7), in 4Y2,. 7 and 12
ounce packages. The 7 and 12 ounce
sizes bear child-resistant closures
which appear to comply.with the spe-
cial packaging standards. The 4
ounce size is marketed in noncomply-
ing packages for use by the elderly
and handicapped as an exempt size

,under section 4(a) of the PPPA, 15
U.S.C 1473(a. The 4 ounce noncom-
plying size amounts to at least 60-65%
of Respondents' production of Ron-
sonol Lighter Fluid.

11. Statistical data derived from the
Bureau of the Census, U.S. Depart-
ment of Commerce, indicates that, at
an extreme maximum, no more than
33% of the United States of the

.United States population would have
occasion to seek a noncomplying size
of a general use regulated product
Such as cigarette lighter fuel.

" 12. On or about September 30, 1977,
the Commission staff sent a letter to
Respondents offering them the oppor-
tunity to submit, in writing within 15
days, the steps which Respondents In-
tended to initiate to bring Ronsonol
Lighter Fluid into compliance with the
purposes of the section 4(a) exemp-
tion.

13. On or about .November 8, 1977,
Respondents, through counsel, re-,
sponded to the Commission staff's
letter, alleging that Respondent
Ronson- Corporation "has complied
not only with theletter of the statute
[PPPA] and the regulations, but also
with the spirit of these as well as with
the intentions of Congress ** * "

PROPOSED CoL0IIssION ACTION

14. Based upon the applicable provi-
sions of law and the factual allega-'
tions of the Commission staff, as well
as Respondents' admission that 60-
65% of the total volunie of production
of Ronsonol Lighter Fluid is packaged
in noncomplying packaging; the Com-
mission hereby will afford Respon-
dents the opportunity to be heard in a
full evidentiary hearing on the record
on the issue of whether or not the,
Commission should issue an order,
substantially in the format of Exhibit,
A hereto, to require the exclusive use
of "special packaging", as defined in'
15 U.S.C. 1471(4), for Respondents',
cigarette lighter fuel including that
designated as Ronsonol Lighter Fluid,:
as *necessary to-accomplish the pur-
poses of the PPPA, by the authority
contained in 15 U.S.C. 1473(c) and 16
CFR Part 1700.

15. If Respondents desire to be
heard, Respondents, as well as the
Commission staff, shall, for the pur-
poses of such hearing (including the
filing of an answer to the complaint by
Respondents) be subject to the proce-
dural requirements set forth in the In-
terim Rules of Practice for Adjudica-
tive Proceedings, 16 CFR Part 1025 (42
FR 31431" (June 21, 1977)), and the
presiding officer for such hearing
shall be an Administrative Law Judge
designated by the Commission.

By the Commission.
SADYE E. DuNN, -

Acting Secretary, Consumer
Product Safety Commission.

Dcmmn= 18, 1978.
[D Doc. 78-36129 rFled 12-27-78; 8.45 am3

[6450-01-M]
DEPARTMENT OF ENERGY

POWER MARKETING RATES

Delegation Order for Confirmation and
Approval

AGENCY: Department of Energy.

ACTION: Notice of delegation order.

SUMMARY: The Secretary of Energy
has delegated to the Assistant Secre-
tary for Resource Applications the au-
thority to develop, acting by and
through the administrators, and to
confirm, approve and place in effect
on an interim basis, power and trans-
mission- rates for the five power mar-
keting administrations; and to the
Federal Energy Regulatory Commit-
sion the authority to confirm and ap-
prove on a final basis or to disapprove
such rates. Refunds are authorized If
rates finally approved are lower than
rates approved on an interim basis.
DATES: The order is effective Janu-
ary 1, -1979.
SUPPLEMENTAL INFORMATION:
The order replaces Delegation Order
No. 0204-4 (October 1, 1977) which
gave certain authority to confirm and
approve or to establish rates to the
Economic Regulatory Administration.

FOR FURTHER INFORMATION
CONTACT:"

Richard K. Pelz, Office of General
Counsel, Department of Energy,
12th and Pennsylvania Avenue NW.,
Washington, D.C. 20461, 202-633-
9341.
Issued in Washington, D.C., Decem-

ber 22, 1978.
GEORGE S. McIsAAc,

Assistant Secretay for
ResourceApplications.

DE A TMENT or ENERGY

[Delegation Order No. 0204-33]

TO T E ASSISTANT SECRETARY FOR lESOURCE
,APPLICATIONS AND TO THE FEDERAL ENERGY
REGULATORY COMMISSION

Pursuant to the authority vested in me as
Secretary of Energy'and by Sections 203(a),
301(b), 302(a), 402(e), 641, 642, 643 and 044
of the Department of Energy Organization
Act (Pub. I 95-91):

1. There is hereby delegated to the Assist-
ant Secretary for Resource Applications the
authority to develop, acting by and through
the administrators, power and transmission
rates for the power marketing administra-
tions, and the authority to confirm, ap.
prove, and place in effect such rates on an
interim basis, for such period or periods as
he may provide, subject to refund with in-
terest as determined by the Federal Energy
Regulatory Commission in accordance with
Section 3 hereof. No rate developed by the
Assistant Secretary shall become effective
on h final basis unless and until such rate Is
confirmed and approved by the Federal
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Energy Regulatory Commission acting
under Section 2 hereof.

2. There-is hereby delegated and assigned
to the Federal Energy Regulatory Commis-
sion (FERC) the authority to confirm and
approve on a final basis, or to disapprove,
rates developed by the Assistant Secretary
under Section 1, and to exercise the cost al-
location authority contained in Section 7 of
the Bonneville Project Act and Section 2 of
the River and Harbor Act of 1945, 59, Stat.
10, 21, 22.

3. In the event a rate developed by the As-
sistant Secretary is disapproved by the
FERC, the Assistant Secretary shall within
120 days or such additional time periods as
the FERC may provide, develop and submit
to the FERC a substitute rate for action by
the FERC under Section 2 hereof. A rate
confirmed and approved by the Assistant
Secretary on an interim basis that is disap-
proved by the FRC shall remain in effect,
as provided by the Assistant Secretary, until
a sulstitute rate is confirmed and approved
on a final basis by the ERC: Provided,
That if the Assistant Secretary does not file
a substitute rate within 120 days or such
greater time as the FERC may provide, and
if the rate has been disapproved because the
FERC determined that it would result in
total revenues in excess of those required by
law, the rate last previously confirmed and
approved on a final basis will become effec-
tive on a date and for a period determined
by the FERC and revenues collected in
excess of such rate during the Interim
period will be refunded with interest to the"
extent determined by the FERC. If a substi-
tute rate confirmed and approved on a final
basis by the FERC is lower than the rate in
effect on an interim basis, any overpayment
shall be refunded with interest as deter-
mined by the FERC. If a substitute rate
confirmed and approved on a final basis by
the FERC is higher than the rate in effect
on an interim basis, such rate shall become
effective on a subsequent date set by the
FERC. If at any time it is determined by the
FERC that the administrative cost of a
refund would outweigh the amount to be re-
funded, no refund will be required.

4. For purposes of this order-

(a) "Administrator" means the Adminis-
ft-ator of a power marketing administratiodi.

(b) "Power marketing administration"
means the Alaska Power Administration,
the Bonneville Power Administration. the
Southeastern Power Administration, the
Southwestern Power Administration. and
the Western Area Power Administration.

5. This order is effective January 1, 1979.

Issue at Washington, D.C., Decem-
ber 21, 1978.

JAMES R. SCHLESIMWER,
Sreta of Energy.

IM Doc 78-36186 Filed 12-27-78; 8:45 ami

[6450-01-M]

WESTERN NEW YORK NUCLEAR SERVICEI CENTER, WEST VALLEY STUDY

Public Hearing; Announcement of Localion

The Department of Energy hereby
gives notice that a public hearing will
be held for the purpose of receiving
public comment on Its final report
concerning the disposition of the j.u-
clear facilities at the Western New
York Nuclear Service Center in West
Valley, New York.

The hearing will be held from 9:00
am. on Saturday, January 13, 1979 In
the Auditorium of the Buffalo and
Erie County Public Library, Northwest
comer of the Clinton and Ellicott
Street intersection off Lafayette
Square in downtown Buffalo.

Persons wishing to present oral com-
ments should write to the DOE region-,
al office at the address below In order
to be assigned a scheduled time.

Persons wishing to submit written
comments In advance of the hearing
may send them to the address below.
Written comments will also be accept-
ed at the hearing on January 13.

To be scheduled to speak, to submit
written comments prior to the hear-
ing, or to obtain a copy of the report,
write to:

Robert A. Low, Regional Repre-
sentative, U.S. Department of
Energy,(Mall Code WV), 26 Federal
Plaza, New York, N.Y. 10007.

After January 13, 1979, and no later
than February 16, 1979, written com-
ments may also be submitted to:

Dr. Goetz K. Oertel, Acting Director,
Division of Nuclear Products, Office
of Nuclear Waste Management, U.S.
Department of Energy, Mail Station
B-107Washinton, D.C. 20545.
Issued this day December 22, 1978,

in Washington, D.C.
PnxLiaP S. HuoIMs,

Assistant Secretary, Intergovern.
mental and Institutional Rea-
rions.

(FR Do. 78-36126 Filed 12-27-78; 8:45 am]

[6740-02-M]
Federal Energy Regulatory Commission

[Docket Nos. G-4756. et aLl
AMOCO PRODUCTION CO, ET AL

Applications for Certificates, Abandonment of
Service and Petitions to Amend Certificates

DEc=era 15, 1978.
Take notice that each of the Appli-

cants listed herein has filed an appli-

'This notice does not provide for consoll-
dation for hearing of the several matters
covered herein.

cation or petition pursuant to Section
7 of the Natural Gas Act for authori-
zation to sell natural gas in interstate
commerce or to abandon service as de-
scribed herein, all as more fully de-
scribed in the respective applications
and amendments which are on file
with the Commission and open to
public inspection.

Any person desiring to be heard or
to make any protest with reference to
said applications should on or before
January 8, 1979, file with the Federal
Energy . Regulatory Commission,
Washington, D.C. 20426, petitions to
intervene or protests In accordance
with the requirements of the Commis-
sion's Rules of Practice and Procedure
(18 CPR f8 or 1.10). All protests filed
with the Commission will be consid-
ered by It in determining the appropri-
ate action to be taken but will not
serve to make the protestants parties
to the proceeding. Persons wishing to
become parties to a proceeding or to
participate as a party in any hearing
therein must file petitions to Intervene
in accordance with- the Commission's
Rules.

Take further notice that, pursuant
to the authority contained in and sub-
Ject to the Jurisdction conferred upon
the Federal Energy Regulatory Com-
mison by Sections 7 and 15 of the
Natural Gas Act and the Commission's
Rules of Practice and Procedure a
hearing will be held without further
notice before the Commission on all
applications in which no petition to in-
tervene is filed within the time re-
quired herein if the Commission on its
own review of the matter believes that.
a grant of the certificates or the au-
thorization for the proposed abandon-
ment is required by the public conven-
ience and necessity. Where a petition
for leave to intervene is timely filed, or
where the Commission on its own
motion believes that a formal hearing
Is required, further notice of such
hearing will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for Applicants to
appear or to be represented at the
hearing.

Krm~N=P. PLinE,
Secretary.
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Docket No. and Date Filed Applicant Purchaser and location Price Per Mct Pressure base

0-4756 ' Nov.' 16, 1978 ................................................................. Amoco Production Co., P.O. Hassle Hunt Trust, certain acreage in the ..... ......................
Box 50879. New Orleans. Northeast Lisbon Field, Claiborne Parish,
La. 70150. La.

CI70-54 ' Dec. 4. 1978 ................................................................... TransOcean Oil, Inc., 1700 Transcontinental Gas Pipe Line -Corp .......................... 15,025
First City East Bldg., Block 100 field (block 105), Eugene Island
Houston, Tex. 77002. Area. Offshore Louisiana.

C175-495 3Nov. 26, 1976............................... Monsanto Co., (operator), et Colorado Interstate Gas Co. Inc., Madden ..............................
al., 1300 Post Oak Tower, - Deep Unit. Fremont and Natrona Coun-
5051 Westheimer ties, Wyo.
Houston, Tex. 77056.

C175-543 I Nov. 26. 1976 ............................................................... Monsanto Co., (operator), et Kansas-Nebraska Natural Gas Co,, Inc ......................... ..........................
al. Madden Deep Unit, Fremont and Natrona

Counties. Wyo.
C179-134 (A) Nov, 14. 1978 .......................... Tenneco Oil Co., P.O. Box Texas Gas Transmission Corp., B. R. Bar- (4) 15.025

2511. Houston, Tex. 77001. lish No. 1. Johnson Branch Field, Caddo
Parish. La., (limited to the Cotton Valley
Formation and the Proration Unit there-
for).

C179-145 (A) Nov. 22. 1978 ........................................................ Hamilton Brothers Oil Co., Northern Natural Gas Co.. North Sharon (1) 14.65
Suite 2600, 1600 field. Woodward County, Okla.

-Broadway, Denver, Colo.
80202.

C179-146 (A) Nov. 16, 1978 ........................................................ Ladd Petroleum Corp., 830 1 El Paso Natural Gas Co.. Aztec No. 3-35 (1) 14.73
Denver Club Bldg.. Well, Harper Hill Field. San Juan
Denver, Colo. 80202. County, N. Mex.

C179-147 (A) Nov. 20, 1978 .......................................................... Exxon Corp.. P.O. Box 2180, Transwestern Pipeline Co., Mammoth (') 14.65
Houston, Tex. 77001. Creek Field, Lipscomb County. Tex.

C179-148 (A) Nov. 20, 1978 .......................................................... Mobil Oil Corp., Nine Northern Natural Gas Co.. West Cameron (') 14,73
GreenwayPlaza. Suite Area, blocks 343 and 352 field, Federal
2700. Houston. Tex. 77046. Offshore Louisiana.

C179-149 (C161-1557) (B) Nov. 17. 1978 .................................... Ladd Petroleum Corp.. Oklahoma Natural Gas Gathering Corp. (8 .
(succ. to LVO Corp.). and Pioneer Gas Products Co., Ringwood
(formerly Livingston Oil Field. Major County. Okla.
Co.).

C179-150 (B) Nov. 17, 1976 ......................................................... John B. ilawley. Jr. Trust Northern Natural Gas Co., Hugoton, Ste. ('9)............
No. 1. 1915-57th Avenue vens County. Kans.
North, Minneapolis, Minn.
55430.

C179-151 (E) Nov. 22. 1978 ......................................... ............... Gulf Oil Corp.,(succ. in Equitable Gas Co., certain acreage located (11) 14,605
interest to Kewanne Oil in the Vadis Field, Gilmer County, W.Va.
Co.) P.O. Box 2100.
Houston, Tex. 77001.

C179-152 (E) Nov. 22. 1978 .......................... Gulf Oil Corp.. (suce. in Transwestern Pip~eline Co., certain acreage (") 14.05
interest to Kewanne Oil located in the Kermit and Kermit South
Co.). - Fields, Winkler County, Tex.. Baird Unit

No. 2.
Ci79-153 (A) Nov. 22, 1978 ............................. Gulf Oil Corp ............ Northern Natural Gag Co., Seeley wellNo. ("1) 14,73

A-1, Northwest Lovedale Field, Woods
County, Okla.

C179-154 (E) Nov. 22, 1978 .......................................................... Gulf Oil Corp.,.(succ. in Transwestern Pipeline Co., certain acreage ("1 14,65
interest to Kewanne Oil located in the Kermit and Kermit South
Co.). Fields, Winkler County, Tex., Baird Unit

No. 1.
C179-155 (0-8832) (B) Nov. 24, 1978.. ................................ Sterling-Production Co., Trunkline Gas Co., Alfred Field, Jim Wells (")..............

1010 Wilson Bldg., Corpus County. Tex.
Christi, Tex.-78476.

C179-159 (E) Nov. 24, 1978....: ..................................................... Gulf Oil Corp., (succ. in Equitable Gas Co., certain acreage located ("1 14,65
interest to Kewanne Oil in the Vadis Field. Lewis County W. Va.
Co.). -

C179-157 (A) Nov. 21, 1978 .......................................... Odessa Natural Corp.. El Paso Natural Gas Co., certain acreae.-lo- (") 14,605
(operator),et al., P.O. Box cated in Rio Arriba County. N. Mex.
3908, Odessa, Tex. 79760.

C179-158 (A) Nov. 27, 1978 ... ..................... Mobil Oil Corp., Nine El Paso Natural Gas Co., Otero (Gallup) (7) 14.73
Greenway Plaza. Suite Field. Rio Arriba County, N. Mex.
2700, Houston, Tex. 77046.

C179-159 (G-3705) (B) Nov. 20, 1978 ................... Atlantic Richfield Co.. P.O. Columbia Gas Transmission Corp., Midland Depleted and acreage as
Box 2819, Dallas, Tex. Field, Acadia Parish, La. released unto lessor(s).
75221.

C179-160 (A) Nov. 28. 1978 .......................................................... OceanProduction Co., et Transcontinental Gas Pipe Line Corp., Ver- (") 15.025
al., P.O. Box 61780, New mllon block 325, in the Gulf Of Mexico.
Orleans, La. 70161. Offshore Louisiana.

C179-161 (A) Nov. 27, 1978 ................ Odessa Natuial Corp., El -Paso Natural Gas Co.. Basin Dakota. (,)(,) 14.73
(operator), et al Pool, San Juan County, N. Mex.

C179-162 (E) Nov. 27, 1978 ................................................ Gulf Oil Corp., (succ. in United Gas Pipe Line Co., certain acreage P') 16.Q25
interest to Kewanne Oil located in the Bear Creek Field, Bienville
Co.). P.O. Box 2100, Parish, La.
Houston, Tex. 77001.

C170-163 (A) Nov. 27, 1978 .......................................................... Exxon Corp., P.O. Box 2180, Southern Natural Gas Co.. Kokomo Field. (1) 14.73
Houston, Tex. 77001. -Walthall County, Miss.

C179-164 (A) Dec. 1, 1978 ........................................................... Kerr-McGee Corp., P.O., Tennessee Gas Pipeline Co., OCS-G 2303 (Il 15.025
Box 25861. Oklahoma Wells 2. 3. and 4. block 257, South Marsh.
City. Okla. 73125. Island.Offshore Louisiana.

C17915 (B) Dec. 4. 1978 ...................................... r ................... Southwestern Electric United Gas Pipe Line Co., Bear Creek Well nonproductive, plugged
Power Co., P.O. Box Field, Bienville Parish, La. and abandoned on Sept.
21106, Shreveport, La. 29, 1978.
71156.. 

I

CI79-166 (El Dec. 4.1978 ............................................................ Gulf Oil Corp., (sue. in Cities Service Gas Co., certain acreage lo- (21) 14,05
interest to Kewanne Oil cated in the Hardtner Field. Barber
Co.). County, Kans.
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Crz9-16 (E) Dec..4.1978 Gulf Oil Corp. (suc. In Panhandle Xaztrn Pipe lne Co.. certain (W') im.j
Interest to Kewane Oil ama-e located in the Nichos FlLd.
Co.). Klow-a County. K ns

Cr79-168 (E Dec. 4, 1978...... . Gulf Oil Corp., (suce In Northern Natural Gas Co. ccrtain areage (M) 14.65
Interest to Kewanne Oil located In the Moan Northeezt Piel
Co.). Beaver County. Okla.C179-169 (A) Dec. 5.1978- Trasco Exploration Co., T rnsontInental Gas Pipe Line Corp.. ,') 14.65
P.O. Box 1396. Houston. South MUmh Islend Arma. Block 10" Field
Te.. 7700L Mocks 107 and 114). Offshore Gulf of

mexleo.
C19-170 (A) Dec. 6.1978.... Aminol USA. Inc- Golden Nmtura Gas Pirel e Co. or Axarlcs. Block - 14.X5

Center One. 2800 North A-M00 Pleld. High Island Arm East Add-
Loop ;t. Houstn. Te. tion. South Xxtencion. Offahore Tex.
77018.

Cr79-171 (A) Dec. 6,1978.. . . . . AmInollDevelopmentInc.. Transcontinental Gas Pipe Line Corp.. () 15.025
Golden Center One. 290 Block 325 of the Block 320 Fl]d. Vermil-
North Loop West. ion Arem. Oul of ?.exio.
Houston. Tex. 77018.

C179-172 (A) Dec. 5. 1978 ..... General American Oil Co. Tranacntlnental Gas Pipe Line Corp.. 19 14.73
of Texas. Meadows High land Arem. East Addition and
Building. Dallas. Tex. South Extension. block A-283. Field. Gulf
75200. of Meximc.

'Applicant Is filing to terminate certificate G-4756 previously issued to It and relate Rate Schedule No. 39 to reflect It 13 now being covered by certificates
issued to Hassie Hunt Trust In Rate Schedules 4 and 37.

'Applicant is filing under Gas Purchase Contract dated Apr. 15. 1969d amended by amendment dated Nov. 1. 1978 whereby Tran=ontinental has agreed to
amend said contract to revise the deregulatloU paragraph and include an exce= royalty prois!on.

'Applicant requests that the certificate be amended to reflect Uat effective August 1, 1975. Applicant replaced Inexco Oil Co. a3 operator of the Madden Deep
Unit.

'Applicant Is willing to accept the applicable national rate pursuant to Opinion No. 770. as amended.
'Applicant is filing under Gas Purchase Agreement dated Sept. 20.1978.
'Applicant is willing to accept a permanent certificate In accordance with Opinion No. 749. as amended.
'Applicant is willing to accept an initial rate determined in accordance with the Natural Gas Policy Act of 1978. part 271. subpart D. section 104.
'Purchaser (Oklahoma Natural Gas Gathering Corp.) Is unable to economically justify a 2Y.mlile pipeline connection and has granted a release of the Early

No. 1 Well ,ocated in Sec. 3 P-R12W undeiLadd Petroleum Corps. Gas Rate Schedule No. 30.
-The landowner would like to buy gas from this well to run his motor to pump water for Irrigation purp*ss The gas would be metered-and sold to him at.

wellhead price to be used only for Irrigation purposes.
Effective as of July 1. 1978. Applicant acquIred p11 of Kewane's Interest in properties covered by contract dated Sept. 15. 1922 as amended.

- Effective as of July 1.1978, Applicant acquired all of Kewane's Interest In properties covered by contract dated Mar. 16. 1959 as amended.
'Applicant is willing to accept a permanent certificate In conformance with section 104 of the Natural Gas Policy Act of 197&
"Gatherer Coastal State because of operating system at a loss due to low price and Insufficient volume of gas. ceased tranzporting. compressz and dehydrat-

ing gas on Jan. 7. 1977. They have filed for abandonment of.their system. Docket No. 0-7115. et al. There Is no outlet for the very limited volume of gas.
"Effective as of July 1. 1978. Applicant acquired all of Kewanee's interest in properties covered by contract dated ?.ay 1. 1959. as amended.
'Applicant is filing under and pursuant to that certain Addendum No. 4 to Gas Purchase Contract dated Sept.1. 198.
"Not used.
'Applicant is willing to accept the applicable national rate pursuant to Opinion No. 770. as amended, eca-lated as provided In the Natural Gas Policy Act of

1978.
"Applicant is filing under that certain Addendum No. 3 to Gas Purchase Contract dated Aug. 21. 1978.
"Applicant and Purchaser ar affiliated.
"Effective as of July 1.1978. Applicant acquired all of Kewanee's interest In properties covered by contract dated Aug. 13. 1971. as amended.
'Applicant is willing to accept the rate provided In section 102(b) of the Natural Gas Poley Act of 1978.
"Effective as of July 1.1978. Applicant acquired all of Kewane's Interest in properties covered by contract dated Mar. 28. 1955. as amended.
'Effectiveas of July 1. 1978. Applicant acquired all of Kewanee's interest In properties covered by contract dated Jan. 30.1957. as amended.
'Effective as of July 1, 1978. Applicant acquired all of Kewanee's interest In propertU3 covered by contract dated Stpt. 30,1974. as amended.

"Applicant is filing for the new natural gas ceiling price, as set forth In section 102 of the Natural Gas policy Act of 1978.
"Applicant is willing to accept the applicable national rate pursuant to Opinion No.770-A. as amended by section 104 of the Natural Gas Policy Act of 197&
'Applicant is willing to accept the applicable national rate pursuant to Opinion No. 70. as amended, or paragraph (d) of sectlon 102 or section I04 of the

Natural Gas Policy Aft of 1978 if qualified.

[FR Doe. 78-35754 Filed 12-27-78: 8:45 am]

[6740-02-M]

[Docket No. CP79-100]

BLUE DOLPHIN PIPE LINE CO.

Notice of Applicotion

DECEMBER 19, 1978.
Take notice that on December 4,

1978, Blue Dolphin Pipe Line Compa-
,ny (Applicant), P.O. Box 2099, Hous-

ton. Texas 77001, filed In Docket No.
CF79-100 an application pursuant to
Section 7(c) of the Natural Gas Act
and Section 157.7(c) of the Regula-
tions thereunder (18 CFR 157.7(c)) for
a certificate of public convenience and
necessity authorizing the construction,
during the calendar year 1979, and op-
eration of facilities to make miscella-
neous rearrangements on Its system,
all as more fully set forth n the appil-
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cation on file with the Commission
and open to public inspection.

The purpose of this budget-type ap-
plication is to augment Applicant's
ability to act with reasonable dispatch
in making miscellaneous rearrange-
ments which would not result in any
material change in the transportation
service presently rendered by Appli-
cant for Dow Chemical Company.
Total cost of the proposed facilities
would not exceed $10,000.

Any person desiring to be heard or
to make any protest with reference to
said application should on or before
January 8, 1979; file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the Commis-
sion's Rules of Practice and Procedure
(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a Petition to inter-
vene in accordance with the Commis-
sion's Rules.

Take further notice that, pursuant
to the authority contained in and sub-
ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by Sections 7 and 15 of the
Natural Gas Act and the Commission's
Rules of Practice and Procedure, a
hearing will be held without ,further
notice before the Commission or its
designee on this application if no peti-
tion to intervene is filed within the
time requi ed herein, if the Commis-
sion on its own review of the matter
finds that a grant of the'certificate is
required by the public convenience
'and necessity. If a petition for leave to
intervene is timely filed, or if the
Commission on its own motion be-
leves that a formal hearing is re-
quired, further notice of such hearing
will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it.
will be unnecessary for Applicant to
appear or be represented at the hear-
ing ,

KMN H F. PLUMB,
Secretary.-

[FR.Dloc. 78-36096 Filed 12-27-78; 8:45 am].

[6740-02-M]

[Docket No. ER79-100]

CENTRAL HUDSON GAS & ELECTRIC CORP.

Notice of Filing

DECEMBER 19, 1978.
Take notice that Central Hudson

Gas & Electric Corporation (Central
Hudson) on December 11, 1978, ten-
dered for filing as a supplement to Itt
Rate Schedule F.P.C. No. 22 a letter of
notification dated November 28,,1978
from Central Hudson to New York
State Electric & Gas Corporation.
Central Hudson states that this letter
provides for an increase in the month-
ly operation and maintenance charge
'from $1,868.80 to $1,999.62 in accord-
ance with Article IV.2 of its Rate
Schedule F.P.C. No. 22.

Central Hudson proposes an effec-
tive date of January 1, 1979, and
therefore requests waiver of the Com-
mission's notice requirements.

According to Central Hudson copies
of this filing have been sent to the
New York State Electric & Gas Corpo-
ration and the Public Service Commis-
sion of New York.

Any person desiring to be. heard or
to protest said application should file
a petition to intervene or protest with
the Federal Energy Regulatory Com-
mission,- 825 North Capitol Street NE.,
Washington, D.C. 20426, in accordance
with sections 1.8 and 1.10 of the Com-
mission's Rules of Practice and Proce-
dure (18 CPR 1.8, 1.10). All such peti-
tions or protests should be filed on or
before January 8, 1979. ProteSts will
be considered by the Commission in-
determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene.
Copies of this petition are on file with
the Commission and are .available for
public inspection.

KmmETH F. PLUI,
Secretary.

[FR Doc. 78-36097 Filed 12-27-78: 8:45 am]

[6740-02-M]

[Docket No. ER79-101].

CENTRAL LOUISIANA ELECTRIC CO., INC.

Notice of Filing

Drc=Bsmt 19, 1978.
Take notice that on December 11,

1978, Central Louisiana Electric Com-
pany, Inc. (CLECO) tendered for filing,
a letter agreement with Cajun Electric.
Power Cooperative, Inc. (CAJUN)
dated December 4, 1978 pursuant to
which the parties have agreed that:

1. CLECO consents to the assign-,
ment to CAJUN of two Agreements-
for Electric Service between-CLECO.

and Southwest Louisiana Electric
Membership Corporation (SLEMCO)
,dated October, 2, 1978, (CLECO Rate
Schedule FERC No. 30) and October
22, 1975 (CLECO Rate Schedule
FERC No. 32);

2. CAJUN will terminate those
Agreements; and

3. CLECO will continue to provide
service to CAJUN at the delivery
points to which those Agreements
were applicable in accordance with the
Electric System Interconnection
Agreement between CAJUN and
CLECO dated April 27, 1976 (CLECO
rate Schedule FERC No. 21).

CLECO states that It has estimated
'that it would have received Increased
revenues of $454,235 from service to
the delivery points which are the sub-
ject of this letter agreement if It had
been in effect during 1978.

CLECO requests an effective date of
January 1, 1979, and therefore re-
quests waiver of the Commission's
notice requirements.

Copies of this filing were served
upon CAJUN, SLEMCO and the Lou-
isiana Public Service Commission, ac-
cording-to CLECO.

Any person desiring to be heard or
,to protest said application should file
,a petition to intervene or protest with
the Federal Energy Regulatory Coin-
'mission, 825 North Capitol Street,
N.E., Washington, D.C. 20426, In ac-
cordance with Sections 1.8 and 1.10 of
the Commission's Rules of Practice
and Procedure (18 CFR 1.8 and 1.10).
'All such petitions or protests should
be filed on or before January 8, 1979.
Protests will be considered by the
Commission in determining the appro-
priate action to be taken, but will not
serve to make protestants parties to
;the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection.

KEMNETH F. PLUMB,
.'ecretary.

[FR Doc. 78-36098 Filed 12-27-78: 8:45 anl

[6740-02-M]

[Docket No. ER79-103]

DUKE POWER CO.

Notice of Application

DECEMBER 19, 1978.
Take notice that Duke Power Com-

pany (Duke Power) tendered for filing
on December 11, 1978 a supplement to
,the Company's Electric Power Con-
tract with the City of. Greenwood.
Duke Power states that this contract
is on file with the Commission and has
been designated Duke Power Company
Rate Schedule FPC No. 250.
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Duke Power further states that the
Company's contract supplement, made
at the request of the customer and

'with agreement obtained from the cus-
tomer, provides for the following in-
creases in contract demand: Delivery
Point No. 1 from 10,000 kW to 12,700
kW. Duk: Power indicates that this
supplement also includes an estimate
of sales and revenue for 12 months Im-
mediately preceding and for the 12
months immediately succeeding the
effective date.

Duke Power proposes an effective
date of November 17, 1978, and there-
fore requests waiver of the Commis-
sion's notice requirements.

Acc9rding to Duke Power copies of
this filing were mailed to the City of
Greenwood and the South Carolina
Public Service Commission.

Any person desiring to be heard or
to protest said filing should file a peti-
tion to intervene or protest with the
Federal Energy Regulatory Commis-
sion, 825 North Capitol Street NE.,
Washington, D.C. 20426, in accordance
with sections 1.8 and 1.10 of the Com-
mission's Rules of Practice and Proce-
dure (18 CFR 1.8, 1.10). All such peti-
tions or protests should be filed on or
before January 8, 1979. Protests will
be considered by the Commission in
determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene.
Copies of this filing are on file with
the Commission and are available for
public inspection.

KENNEH F. PLUMB,
Secretary.

[FR Doc. 78-36099 Piled 12-27-78; 8:45 am]

[6740-02-M]
[Docket Nos. CS69-6, et al

FREEPORT OIL COMPANY, A DELAWARE
CORP.

Applications for "Small Producer" Certificates

DEc=ER 14. 1978.

Take notice that each of the Appli-
cants listed herein has filed an appli-
cation pursuant to Section 7(c) of the
Natural Gas Act-and Section 157.40 of
the Regulations thereunder for a
"small producer" certificate of public
convenience and necessity authorizing
the sale for resale and delivery of nat-
ural gas in interstate commerce, all as
more fully set forth in the applicaL
tions which. are on file with the Com-
mission and open to public inspection.

It appears reasonable and consistent
with the public interest-in this case to
prescribe a- period shorter than 10

,This notice does not provide for consoll-
dation for bearing of the several matters
covered herein.

NOTICES

days for the filing of protests and peti-
tions to intervene. Therefore, any
person desiring to be heard or to make
any protest with reference to said ap-
plication should on or before Decem-
ber 22, 1978, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or .a protest in accordance
with the requirements of the Commis-
sion's Rules of Practice and Procedure
(18 CFR 1.8 or 1.10). All protests filed
with the Commission will be consid-
ered by It in determining the approprl-
ate action to be taken but will not
serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or
to participate as a party in any hear-
ing therein must file a petition to in-
tervene In accordance with the Com-
mission's Rules.

Take further notice that, puruant
to the authority contained in and sub-
Ject to the Jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by Sections 7 and 15 of the
Natural Gas Act and the Commission's
Rules of Practice and Procedure, a
hearing will held without further
notice before the Commission on all
applications in which no petition to in-
tervene is filed within the time re-
quired herein if the Commission on Its
own review of the matter believes that
a grant of the certificates Is required
by the public convenience and necessi-
ty. Where a petition for leave to inter-
vene is timely filed, or where the Com-
mission in Its own motion believes that
a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein pro-
vided for. unless otherwise advised, It
will be unnecessary for Applicants to
appear or be represented at the hear-
ing. •

KErx'NN F. PLM~IB,
Secretary.

Docket Date filed Applicant
Number

CS69-6 5 8/26/78 Freeport Oil Co. a
Delaware corporation.
P.O. Box 3038.
Midland. Tex. 79702.

CS79-116- 11/27/78 James A. Shaw. 946
Oekley Drive.
Shreveport, L.a.

CS79-I17. 11/27n8 Zoe EL Shaw. 946 Ockley
Drive, Shreveport. La.

CS79-118. 11/27/78 MainInL. Smith. P.O.
Box 217. Mdklff. Tex.
79755.

Cs79-119. 11/28/78 Associated OIL 1201 9th
Street, Apt. No. 3.
Vienna. W. Va. 28105.

CS79-120-. 1/30/78 B H & K Co. and Beren
& Co., 80 Fourth
Financial Center.
Wichita, Hcans 67202.

CS79-121 . 11/30/78 Jan LathamW llims.
2327Twinyake
Circle, Jackson, Miss.
3921L

60641

Docket Date filed Applicant
Number

CS19-122 - U/30/78 D.D. Feldman. b.a. D_
D. Feldman 011 & cGas.
10934 Bellago Road.
Lo Angles. Calif
90024.

CS79-123.. 11/30/78 Charles L Charry &
Associates. Inc.. P.O.
Box 252T. IUttleton.
Col. 8016L

CS79-124 11/30/73 C. W. P.zs. Inc.. Box
358, St. Mary W. Va.
2630L

CS79-125 U129/78 Sooner Drilling Inc. 412
Fed.XtL Bank
Building. Shawnee.
Okla. 74801.

C59-1268 11/28/78 E. L. Smith Ur. Two
Turtle Creek Village,
Suite 1525. Dallas. Tex.
75219.

CS79-127-.. 12/2/78 A. L. McQuaId4 dha-
Appalachian Mineral
Co. Route No.1. Box
92. Lumberport. W.Va.
26336.

CS79-128. 12/1/78 Falcon-Colorado
Exploration. Inc., 909.
17th Street. Suite 308,
Denver. Cola. 80202.

CS7-129- 12/4/78 Dime Box Limited
Partnership. P.O. Box
3488, Enid. Okla.
73701.

CS79-130 12/4/78 W. D. Newsom &
Assodates P.O. Box
2145. Bakersfield.
Calif. 93303.

CS79-131 - 12/5/78 Caribbean Oil & Gas
Corp., P.O. Drawer
2879. Lafayette, a.
70502.

CS79-32-. 12/6/78 Bowers Oil & Gas
Exploration. In= P.O.
Box 636. Grand
Junction, Colo. 8150L

CSI9-133. 12/9/78 Great Gulf Corp. P.O.
Box 2467. Corpus
Christi, Ten_ 78403.

CS,9-134. 12/11/78 Julius W. if-. P.O. Box
1709. LaureL M a.
39440.

CS9-135- 12/11/78 James E. King. P.O. Box
1709. Laurel Miss.
39440.

CS9-136- 12/11/78 Walter L. Ball. P.O. Box
2097. Laurel. Mfav
39440.

CS79-137. 12/11/78 William N. Rem P.O.
Box 6326, Odessa. Te.
79"62.

C 79-138-. 12/11/78 Quinn Children Trust.
P.O. Box 1738.
Shreveport, La.

C79-139- 12/11/78 Christman Associates. T
Water Street. New
York. N.Y. 10005.

CS79-140- 12/11/78 3L Golodetz & Co. 666
PUth Avenue, New
York. N.Y. 10019.

CS79-141-. 12/11/73 Trans-Texas Energy,
Inc., 12700 Park
Central Place. Suite
1202. Dallas. Tex.
75251.

CS19-142__ 12/11/73 Janie Y. Sullivan. 134
East Topeka.
ShrevePO L.a- 7110L

CS79-143. 12/11/73 Houston Domestic Oil
Co.. 1420 America
Bundin Houston.
Tex. 71002.

CS79-144- 12/7/73 Barbara E. Stleren. 7515
Shadylane, San
Antonio. Tex. 78209.

'Freeport oil Company. a Delaware Corporation,
La requesting that It be substituted forFreeport Oil
Company. A Division of Freeport Minerals Compa-
ny. as the holder of the smafl producer certificate
due to corporate restructuring.

[PR Doc. 718-35755 Yie 12-27-78; 8:45 am]
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[6740-02-M]

[Docket No. ID-18 09]

HERBERT W. SEARS -

Notice of Application

DECEMBER 19, 1978.

Take notice that on November 30,
1978, Herbert W. Sears, (Applicant),
filed an application pursuant to Sec-
tion 305(b) of the Federal Power Act
to hold the following positions:

Director, The Connecticut Light and
Power Company, Public Utility.

Director, The .Hartford Electric-
Light Company, Public Utility.

Director, Western Massachusetts
Electric Company, Public Utility.

Director, Holyoke Water Power
Company, Public Utility.

Director, Holyoke Power and Elec-
tric Company, Public Utility.

Any person desiring to be heard or
to protest said application should file
a petition to intervene or protest with
the Federal Energy Regulatory Com-
mission, 825 North Capitol Street,
N.E., Washington, D.C. 20426, in ac-
cordance with Sections 1.8 and 1.10-of
the Commission's Rules of Practice
and Procedure (18 CFR 1.8, 1.10). All
such petitions or protests should be
filed on or before January 2, 1979. Pro-
tests will be considered by the Com-
mission in determining the approprl-
ate action td be taken, but will not
serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. -Copies of this application
are -on file with the Commission and
are available for public inspection.

MN=r F. PLmdB,
Secretary.

[FR Doc. 78-36100Filed 12-27-78; 8:45 am]

[6740-02-M]

[Docket Nos. RI74-188 and R175-21]

INDEPENDENT OIL & GAS ASSOCIATION OF
WEST VIRGINIA

Notice of Petition for Declaratory Order

DEcMTER 19, 1978.
Take notice -that on December 13,

1978, Columbia Gas Transmission Cor-
poration (Columbia) filed a petition
for a declaratory order pursuant. to
Section 1.7 of the Commission's Rules
of Practice and Procedure.

Columbia requests that the Commis-.
sion issue an order clarifying that the
area rate clauses contained in the set-
tlement agreements. approvd -by the
Commission in the above-referenced
dockets authorize affected producers
to collect increased prices under the

NOTICES

Natural -Gas Policy Act of 1978 where
'applicable. Columbia further requests
that the Commission confirm that
such -rea rate clauses do not consti-
tute indefinite escalatorclauses within
the meaniig of Section 270.205 of the
Commission's Policy and Interpreta-
tions under such Act.

Any person desiring to 'be heard or
to make any protest with reference'to
saidpetitlon should on or before Janu-
ary 9, 1979, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene -or a protest 'in accordance
with the requirements of the Commis-
sion's Rules of Practice and Procedure
(18 CFR 1.8 or 1.10). Allprotests filed
with -the Commission will be consid-
ered by t in determining the appropri-
ate -action to be taken but will not
serve to make the protestants parties
to the proceeding.

Any party wishing to become a party
to a proceeding, or to participate as a
party in any hearing therein, must file
apetition to intervene in accordance
with the Commission's Rules.

KNNH F. PLUaB,
Secretary.

-[FR Doe. 78-36101 Filed 12-27-78; 8:45 am]

[6740-02-M]

[Docket No. CI61-592, 6t al.]
LADD PETROLEUMA CORP. (SUCCESSOR TO LVO

COPP.)

Notice of Petition of Ladd Petroleum Corpora-
tion for Amendment of Order Amending
;Orders, etc." Isised November 13, 1975

DEcEMBER 19;,1978.
Take notice that on September 20,

1978, Ladd Petroleum Corporation
(Ladd), 830 Denver Club Building,
Denver, Colorado 80202, filed in
Docket No. C161-592, et aL, a petition
to amend - the "Order Amending
Orders Issuing Certificates of Public
Convenience and Necessity, Substitut-
ing -Respondent, Redesignating Pro-
ceedings, Accepting Notices of Succes-
sion and Certificates of Adoption for
Filing, Redesignating FPC Gas Rate
Schedules, and Terminating Small
Producer Certificate" issued -Novem-
ber 13, 1975 in the captioned proceed-
ing, by deleting from that order all
references to the certificates and sales
corresponding to the related gas rate
schedules.

Ladd recently has determined that
propDrtlis covered by -nine of Ladd's
gas rate schedules redesignated by the
Commission's order were sold by LVO
Corporation (LVO) prior to LVO's
merger into Utah International Inc. At
the. time of the merger LVO did not
own.these properties, and therefore,
Ladd did not acquire any right or in-
terest in them as a result of Utah's as-

signment to Ladd. However, Ladd's ap-
'plication filed with the Commission on
i February 18, 1975, to succeed to LVO's
:interests inadvertently and mistakenly,
included the LVO certificate dockets
and rate schedules related to sales of
gas from these properties. Conse-
quently, the Commission's orddr of
November 13, 1975, Inadvertently and
Improvidently provided for Ladd's suc-
cession to the certificates and related
FPC (FERC) gas rate schedules associ'
ated with properties no longer held by
LVO at the time of Its merger into
Utah, according to Ladd's petition.

Any person desiring to be heard or
to make any protest with references to
said petition, on or before January 8,

,1979, should file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest In accordance
with the requirements of the Commis-
sion's Rules of Practice and Procedure
(18 CFR 1.8 or 1.10). All protests filed
with the Commission will be consid-
ered by It in determining the appropri-
ate action to be taken, but will not
serve to make the protestants parties
to the proceeding, Any person wishing
to become a party to a proceeding, or
to participate as a party In any hear-
ing therein, must file a petition to in-
tervene in accordance with the Com-
mission's Rules.

KENNE= F. PuMna,
Secretary.

EFR Doe. 78-36102 Filed 12-27-78: 8:45 aml

[6740-02-M)
[Docket Nos. RP75-96 and RP70-1001

MICHIGAN WISCONSIN PIPE LINE CO.

Order Approving Stipulation and Agreements
Ordering Refunds and Severing Certain
Issues for Separate Disposition

DEcEMBER 19, 1978.
On September 3, 1976, and January

131, 1977, MIchigan Wisconsin Pipe
Line Company (Micli Wisc) filed In
the captioned dockets, respectively,
proposed Stipulation and Agreements
in settlement of those proceedings.'

"On October 1, 1977, pursuant to the pro.
visions of the Department of Energy Orga-
nization Act (DOE Act), Public Law b5-91.
91 Stat 565 (August 4, 1977) and Executive
Order No. 12009, 42 Fed. Reg. 46267 (Sep.
tember 15, 1977), the Federal Power Com-
mission ceased to exist and Its functions and
regulatory responsibilities were transferred
to the Secretary of Energy and the Federal
Energy Regulatory Commission (FERC)
which, as an Independent Commission
within the Department of Energy, was acti-
vated on October 1, 1977,

The "savings provisions" of section 703(b)
of the 'DOE Act provide that proceedings
pdnding before the FPC on the date the
i DOE Act takes effect shall not be affected
and that orders shall be issued in uuch pro-
ceedings as if the DOE Act had not been en-

Footnotes continued on next page
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The Federal Energy Regulatory Com-
mission (Commission) finds that each
of such proposed Stipulation and
Agreements is reasonable and should
be approved. The Commission further
finds that the reserved issues should
be severed for separate consideration
and disposition and that such sever-
ance is consistent with the terms of
the settlement agreements. Details of
the rate increase proposals and the
terms of the related settlement agree-
ments are described below.

Docket No. RP75-96

In Docket No. RP75-96, Mich Wise,
on April 30, 1975, tendered for filing
proposed changes in the rates con-
tained in its FPC Gas Tariff designed
to effect an increase in jurisdictional.
revenues of $65,992,505 annually. The
proposed increase was based on a test
period consisting of the 12 months
ended January 31, .1975, as adjusted
for known and measurable changes
through October 31, 1975. Mich Wise
requested an effective date of June 1,
1975, for the proposed rate increase.

By order issued May 19, 1975, the
FPC accepted the proposed changes
for filing, subject to certain condi-
tions, and suspended the use thereof
for five months until November 1,
1975. One of the aforementioned con-
ditions was that Mich Wise file revised
tariff sheets reflecting the elimination
from its proposed rates of $11,265,490
in interest reimbursement payments
to producers.

2

On September 15, 1975, Mich Wise
filed tariff sheets intended to replace
those sheets which the Company had
originally filed on April 30, 1975. Such
replacement tariff sheets reflected the
rate level included in the April 30,
1975, filing as- revised upward to re-
flect the net effect of: (1) purchased
gas adjustment (PGA) increases as a
result of the increased cost of import-
ed Canadian gas as well as an increase
in the cost of gas purchased from
Texas Gas Transmission Corporation;
(2) an increase in the balance of ad-
vance payments outstanding as of No-

Footnotes continued from last page
acted. All such proceedings shall be contin-
ued and further actions shall be taken by
the appropriate component of DOE now re-
sponsible for the function under the DOE
Act and regulations promulgated thereun-
der. The functions which are the subject of
this proceeding were specifically transferred
to the FERC by section 402(a)(1) or
402(a)(2) of the DOE'Act.

The joint regulation adopted on October
1,1977 by the Secretary and the FERC enti-
tled "'Transfer of Proceedings to the Secre-
tary of Energy and the FERC," 10 CFR -
provided that this proceeding would be con-
tinued before the FERC. The FERC takes
action inthis proceeding in accordance with
the above mentioned autherities.
2By order issued-July 11, 1975, Michigan

Wisconsin's application for reconsideration
of the May 19, 1975, order was denied.

vember 1, 1975; and (3) the elimination
of the $11,265,490 in Interest reim-
bursement payments to producers.
Mich Wisc requested that these re-
placement tariff sheets be permitted
to become effective on November 1,
1975, in substitution for the tariff
sheets which had previously been ac-
cepted for filing and suspended until
that date.

By order Issued October 31, 1975, the
FPC rejected Mich Wise's September
15, 1975, submittal and required Mich
Wise to file revised tariff sheets re-
flecting only the elimination of the in-
terest reimbursements to producers.
Such rejection was based upon find-
ings that: (1) the portion of the filing
reflecting purchased gas cost increases
was based on a "Determination
Period" different from that period re-
quired by Mich Wise's tariff; and (2)
the portion of the filing reflecting in-
creased advance payments was not
timely filed in accordance with the ad-
vance payments tracking authority
which Mich Wise received In the set-
tlement of Docket No. RP73-102. The
FPC did note, however, that the rejec-
tion of the increased purchased gas
costs portion of the filing was "...
without prejudice to Mich Wisc's right
to file for increases In such costs in ac-
cordance with the applicable provi-
sions of its FPC Gas Tariff and our
Regulations under the Natural Gas
Act, together with a request for neces-
sary waiver to permit such increases to
become effective as of November 1,
1975 ... " (ordering paragraph (D),
mimeo at 4).

On November 14, 1975, Mich Wise
filed an application for rehearing of
the October 31, 1974 order. In the al-
ternative, Mich Wise tendered with
such application certain alternate re-
vised tariff sheets which eliminated
the aforementioned interest reim-
bursement payments and included In-
creased purchased gas costs in the
manner prescribed in Its tariff. Mich
Wise requested that in the event re-
hearing was denied, the alternate re-
vised tariff sheets be made effective as
of November 1, 1975.

By order Issued December 11. 1975,
the Mich Wise application for rehear-
ing of November 14, 1975, was denied.
and the FPC accepted for filing the re-
vised tariff sheets filed with that ap-
plication, and made such sheets effec-
tive as of November 1, 1975, subject to
refund.

Following the filing of direct evi-
dence by parties to these proceedings,
a series of settlement conferences were
held among the parties, including the
FPC Staff, beginning on April 22,
1976. The settlement discussions re-
sulted in the proposed Stipulation and
Agreement which Mich Wise filed
with the FPC on September 3, 1976.
Public notice of this filing was issued

60643

on September 23, 1976, with initial
comments due on October 7, 1976, and
reply comments due on October 27,
1976. By notice issued October 14,
1976, the date for Initial comments
was extended to October 15, 1976, and
the date for reply comments was ex-
tended to November 5, 1976.

The proposed settlement agreement
reserved for Commission consideration
two Issues: (1) the rate base treatment
to be afforded certain advance pay-
ments, and (2) the rate treatment to
be afforded Gas Arctic and Northern
Border project costs. (Agreement, p.
1). Such consideration was to be base
upon the comments filed to the settle-
ment agreement.

Staff opposed rate base treatment of
certain of the costs in Initial Com-
ments and Reply Comments filed, rel-
ative to the Stipulation and Agree-
ment, on October 15, 1976, and Novem-
ber 5, 1976, respectively. However,
Staff concurred in all other aspects of
the proposed settlement agreement.
The Initial Comments and Reply Com-
ments of Mich Wlsc, filed on such
dates, opposed the Staff position on
those two issues and urged FPC ap-
proval of the Stipulation and Agree-
ment In its entirety.

With regard to the issues resolved by
the Stipulation and Agreement, the
agreed upon rates would effect a re-
duction in the proposed rate increase
of $23,637,187,3 exclusive of changes in
the cost of purchased gas. Commission
acceptance of staff's position on the
reserved issues would result in a fur-
ther reduction with additional re-
funds.

The Stipulation and Agreement in
Docket No. RP75-96

Article I provides that the rates in
Docket No. RP75-96 will be at levels
set forth in Appendix B of the Agree-
ment effective as of November 1, 1975,
and thereafter subject to adjustment
for changes in the cost of gas pur-
chased pursuant to Section 15 of the
general terms and conditions of its-
tariff and Article Il. Within ten (10)
days after the Commission's order ap-
proving the Stipulation and Agree-
ment. Mich Wise will file revised tariff
sheets reflecting the rates shown in
Appendix B.

Article II provided that Mich Wise,
within thirty (30) days after the settle-
ment rates become effective, will
refund the difference between
amounts collected beginning on No-
vember 1, 1975, under the rates deter-
mined in Article L These refunds will
be made including an interest rate of
9% per annum from the date of re-
ceipt of payment by Mich _Wisc until
the date refund checks are placed in
thc mail.

'The $23.637.187 figure is correct, al-
though p. I of Agreement shows a figure of
$24.348,427.
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Article III pertains to advance pay-
ments and will be discussed under the
section on reserved issues below.

Article IV Involves expenditures In-
curred for the :account of Mich Wise
by the Gas Artic Northwest Study
Group and the Northern Border Pipe
Line Study Group. This Article will be
discussed under the section on re-
served issues below.

Article V provides that lnrecovered
purchased gas costs based on average-
monthly balances for the base period
adjusted to reflect the average level in
the amount of $2,275,399 will be in-
cluded in working capital as a rate
base item. This Article notes that the'
cost of service involved in this proceed-
ing Is for a one year locked-in period
beginning November 1," 1975, and
ending October 31, 1976; therefore,
rate base treatment 'of unrecovered
purchased gas costs will not prejudice
any party or staff from taking a differ-
ent position in any future proceeding.

Article VI pertains to the cost-of-
service for Mich Wise's exploration'
and development program. The settle-
ment rates include $7,164,600 which
represents the exploration 'and devel-
opment costs incurred for the test
year .4

Article VI provided that the settle-
ment cost of service Is based on book
depreciation rates of 4.0% for trans-
mission plant, 7.5% for gathering
plant and.4.,4% for storage'plant.

Article VIII requests the Commis-
sion to confirm in the settlement order
that a reserve for deferred income
taxes was deducted in an amount
which Is not in excess of the amount
of reserve for deferred taxes.resulting
from the use of accelerated depreci-
ation computed pursuant to Section
167(e)-l(h) of the Income Tax Regula-
tions.

Article IX provided'that the terms
of the Stipulation and Agreement, -if
approved by tht Commission, shall
become effective on November 1, 1975,
and shall remain in effect until such
time as a change in Mich Wisc's rates
become effective either as a result of a
filing by Mich"Wise-under Section 4 of
the Act or by 'a determination by the
Commission under Section 5 of the
Act.

Article X is a general reservation in-
dicating that the agreement repre-
sents a negotiated dollar settlement
and does not reflect approval or ac-
ceptance by -any party thereto of any
ratemaking principle underlying or
supposed to underlie any of the rates
or refunds provided for therein. This
Article also provides for acceptance of
the settlement.n.its entirety.

Docket No. RP76-100

IN Docket No. RP76-100, Mich Wisc,
on April 30, 1976, tendered for filing

4This amount equates to$2.031 per Mef of
production which Isthe equivalent price of
fuel oil In the Detroit market.

NOTICES

certain revised tariff sheets to Its FPC
Gas Tariff, seeking an increase in
annual jurisdictional, revenues of
$68,705,227. The proposed increase in
rates was based on a test period of the
twelve months ended January 31,
1976, as adjusted for changes expected
to occur during the mine month period
ending October 31, 1976. Mich Wisc
proposed that the revised tariff sheets
become effective on June 1, -1976.
Public notice of the filing was issued
on Way 13, 1976. By order of May 28,
1976, the :effectiveness of the filed re-,
vised tariff sheets was suspended until
November 1, 1976, subject to the con-
dition that Mich Wise file revised
tariff sheets to go into effect on No-
vember 1, 1976, excluding -from rate
base facilities which were not certifi-
cated and placed in -service on or
before October 31, 1976. On October
27, 1976, Mich Wi1sc filed revised tariff
sheets 'and a -motion to -make its sus-
pended rates effective subject to
refund. Since such tariff sheets did
notreflect the exclusion-of non-certifi--
cated facilities from rate base, the
FPC rejected them by order issued on
November 24, 1976. In response to that
order, Mich Wise, on December 1,
1976, filed revised tariff sheets reflect-
ing the elimination from ate base of
certain non-certificated facilities pur-
suant -to Ordering Paragraph (A) of
the 'FPC order of November 24, 1976.
By order issued December 29,'1976,
the FPC accepted the revised -tariff
sheets, including those pertaining 'to
purchased gas cost adjustments, to be
effective November 1 and 2, 1976, re-
spectively..

Settlement 'conferences were held on
- October 8, November 11 and 12, and
December 17, 1976, among the FPC
Staff, Mich Wise and other parties to
this proceeding, 'which resulted in the
filing on January 31, 1977, -of a pro-
posed Stipulation and Agreement. The
agreement provided that the .treat-
ment of two Issues would be reserved
for determination by the Commission
based upon comments to be filed by
Mich Wise and staff. 'The two issues
reserved for consideration by the Com-
mission pertained to: -(I) the amounts
advanced to producers -which should
be included In rate base, and (2) the
amounts contributed by Mich Wise to
the Gas Arctic and Northern Border
study groups which should be -afforded
rate base treatment. Notice of the
filing of the Stipulation and Agree-
ment -was issued on February 8, 1977,
and Initial Comments and Reply Com-
ments were filed on February .25, 1977
and March 18, 1977, respectively. All
commenting -parties-supported approv-
al of the settlement and, in addition,
Mich Wise and staff filed comments
on the Teserved Issues. :Staff also filed
comments In opposition to the method
provided in the settlement -for calcu-

lating refunds attributable to any ad-
vance payment amounts ultimately ex-
cluded by the Commission from rate
base.

The -Stipulation and Agreement in
Docket No. RP76-100

Article I provides for the filing of re-
duced rates 10 days after Commission
approval of the settlement to be effec-
tive November 1, 1976. The Article also

:provides that vHthin 10 days after any
final determination by the Commis-
,sion that staff's position on the re-
Iserved ssues should be adopted, the
'Company will file reduced rates to be
effective November 1, 1976.

Article II provided that Mich Wise
iwill makerefunds within 30 days after
the settlement becomes effective and
that such refunds will include 9% per
annun interest to the date that
refund checks are placed In the mail.

Article III provides for advance pay-
ments to be included in rate base.
Mich Wise would include $246,546,732
while staff contends that $156,081,764
should be accorded rate base treat-
ment. Mich Wise and Staff's treat-
ment of advance payments are set
forth in this Article and provides for
Commission determination of proper
treatment' of advance payments in this

'case. Any refunds will be made base
upon -a factor of 17.12% per annum
times any advance payments which
may be excluded from rate ,base plus
;interest at nine percent per annum.
Item No. 6 of this Article provided a

-schedule for payback of $21,680,000 in
'advance payments without regard to
the payback provision set forth in the

-advance payment agreement.
Article IV involves the inclusion of

$2,409,500 for reimbursement of ex-
ipenditures incurred for Mich Wise by
,the Gas Arctic and Northern Border
Study Groups. Staff proposes to ex-
'clude such expenditures from rate
base. This issue is reserved for Com-
mission decision. In the event that the
Commission determines that theso
costs. should not be included in rate
base, Mich Wise shall make refunds
based on an amount equal to 17.12%
itimes such costs plus interest at nine
percent per annum and reduce its
tariff rates accordingly.

Article *V 'provides for semi-annual
PGA and R&D filings to become effec-
tive on November 1 and May 1 of each
;year commencing November 1, 1976.
Mich Wise would be allowed carrying
charges on the amounts recorded in
the Deferred Purchase Gas Cost Ac-
count subject to prospective applica-
,tion of any-final Commission dotermi-
:nation in Docket No. R-406. Mich
Wise will file appropriate tariff sheets
!within 10 days after the settlement be-
Icomes effective.

Article VI pertains to the inclusion
of $10,783,105 in cost of service in sup-
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port of Mich VWisc's exploration and
development program.

Article VII sets forth the settlement
depreciation rates of 4.1 percent for-
transmission plant, 7.5 percent for
gathering plant, and 4.5 percent for
storage plant. All parties agree that
Mich Wise shall reflect such rates on
its books effective November 1, 1976.

Article VIII provides for a tariff revi-
sion to the LVS-1 rate schedule

Article IX contains a commitment
by Mich Wise to support rates as-
signed to services under Volume No. 2
of its FPC Gas Tariff with cost of
service studies in its next general rate
increase application.

Article X requests the Comission
to confirm, in its order approving the
settlement, that in arriving at the rate
base included in the approved cost of
service, , a reserve for deferred income
taxes was deducted in an amount
which in not in excess of the amount
of reserve for deferred taies resulting
from the use of accelerated depreci-
ation computed pursuant to the provi-
sions of Section 167(e)-l(h) of the

- Income Tax Regulations.
Article XI provides for termination

of the Agreement on the date that
Mich Wise's rates are superseded by
rates made effective under Section 4
-or Section 5 of the Natural Gas Act
with the exceptipn of agreements set
forth in paragraph 4 through 7 of Ar-
ticle III, paragraph 2 of Article IV,
and Article V and Article VI which
will continue in effect.

Article XII is a general reservation
indicating that the Agreement repre-
sents a negotiated dollar settlement
and, does not reflect approval or ac-
ceptance by any party thereto of any
rate making principle underlying or
supposed to underly any of the rates
or refunds provided for therein.

Issues Reservedfor Commission
Disposition

In each of the two settlement agree-
ments involved herein, two common
issues are reserved for Commission dis-
position based upon the comments to
be filed.

1. Whether certain dollar amounts
which has been advanced by Mich
Wisc to producers should be included
in rate base. This issue involves, inter
clia., the determination of the stand-
ards to be used in establishing the
amounts to be included in rate base.

2. Whether all or a portion of the
costs which it is agreed that Mich
Wise incurred, in sponsorship of the
Arctic Gas Study Group and the
Northern Border Pipeline Study
Group, should be included in its rate
base.

In addition, staff in its comments
filed in Docket No. "RP76-100 has op-
posed the method provided in the set-
tlement for computing any refunds

NOTICES

that may result from Commission dis-
allowance of certain advance payment
amounts in rate base. I

On March 7, 1978, Mich Wise filed a
motion in Docket Nos. RP75-96 and
RP76-100 requesting that the reserved
Issues be served for separate consider-
ation in due course and that the Com-
mission approve the non-contested
portions of the settlement. We recog-
nize the delay that has occurred in dis-
posing of these settlement agreements.
We will therefore accept Mich Wisc's
proposal and sever the contested
issues along with the refund question
raised by staff for separate disposition.
In so doing we do not intend to Imply
that there will be substantial delay in
deciding the contested Issues. It Is our
intent to dispose of these Issues
promptly. In the meantime approval
of the non-contested portions of the
settlements is in the public interest
and is consistent with the terms of the
settlement agreements.

Discussion

In Opinion No. 568' the Federal
Power Commission expressed the
intent to modify Its pricing approach
toward pipeline production "in order
to provide a regulatory climate con-
ducive to an aggressive pipeline explo-
ration program." The FPC ordered
that gas produced from pipeline
owned (or pipeline affiliate owned)
leases acquired after the date of the
Opinion (October 7, 1969) would be
priced at the applicable area rates,
except that upon a showing of special
circumstances a different result might
be warranted. In mid-1970, Mich Wise
began an exploration and development
program in the Hugoton-Anadarko
and Rocky Mountain areas and in
Docket No. RP73-102 attempted to
demonstrate "special circumstances"
in support of cost of service treatment
for Its E&D program. In Its order of
July 6, 1P77, the FPC expressed some
doubt that "special circumstances"
had been shown, but accepted a settle-
ment amount of $1,523,782 to be in-
eluded in Mich Wise's rates for a
three-year period ending October 31,
1976, after which Mich Wise's produc-
tion must be priced at area or national
rates or Mich Wisc must come forward
with more evidence on "special circum-
stances."

During the pendency of the produc-
tion issue in Docket No. RP73-102,
rate increase applications were filed in
Docket Nos. RP75-96 and RP76-100,
wherein Mich Wise proposed to con-
tinue cost of service treatment for Its
production operations. Mich Wise esti-
mated costs of service of $7,876,435
and $13,005,556 in Docket Nos. RP75-
96 and RP76-100, respectively. The

4Opinion No. 568. Pipeline Production
Area Rate Proceeding (Phase 1)., Docket No.
RP66-24, Issued October 7,1969.
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settlements tendered in these dockets
on September 3, 1978 and January 31,
1977, would reduce the costs of service
to $7,164,600 and $10,783,105, respec-
tively.

We are concerned that Docket No.
RP75-96 covers essentially the same
time period as the third year of the
settlement in Docket No. RP73-102
which limited cost of service treat-
ment ta $1,523,782. However, we recog-
nize that the FPC afforded Mich Wise
an opportunity in future rate cases to
make a showing of "special circum-
stances:' We recognize also that while
Mich Wise was required to price its
production after November 1, 1976, on
an area or national rate basis it was
given an opportunity to show "special
circumstances." The parties to the two
settlements have concluded that Mich
Wise should be encouraged in its E &
D efforts and have agreed to cost of
service allowances to be included in
rates. It is our view that the parties
negotiated In good faith and could not
have known at that, time that the FPC
would issue an order months later that
would question the "special circum-
stances" showing in Docket No. RP73-
102.

We will accept the cost of service
treatment included in the settlements
in Docket Nos. RP75-96 and RP76-100
as a reasonable resolution of this issue
in these proceedings. In so -doing we in
no way express any policy determina-
tion toward the pricing of pipeline
production nor are we prepared at this
time to express-any views toward the
requirements for showing "special cir-
cumstances." This approach is consist-
ent with actions taken by the FPC in
other cases approving settlements in-
volving the sane Issue .

The proposed settlement rates In
Docket Nos. RP75-96 and RP76-100
reflect Seaboard7I cost classification,
cost allocation and rate design. This is
inconsistent with those provisions of
the FPC order of July 6, 1977. which
required that Mich Wise modify its
rates in Docket No. RP76-100 to re-
flect the United 'methodology, howev-
er It does not appear to be inconsistent
with the intent of the order-that re-
funds be computed on the same basis
as the rates were collected and that
any modification of rate design meth-
odology would apply popsectively.
This matter is complicated by the fact
that the July 6, 1977, order was Issued
after the settlements had been ten-
dered in these dockets.

'Kanils Nebraska Nlatural Gas Company
Inc. Docket Nos. lPX72-32. et a, issued De-
cember 7,1976; Northerm Natural Gas Com-
pany, Docket Nos. R.P74-75, et aZ, issued
July 27.1976.

'Atlantic Seaboard Corp., et aL, 11 FPC 43
(1952).

'United Gas Pipe Line Company, Docket
No. RP72-75 (Phase IM. Opinion No. 671,
Issued October 31.1973.

FEDERAL REGISTER, VOL 43, NO. 250-THURSDAY, DEC.MBER 23, 1978



NOTICES

We note that in a proposed settle-
ment filed in a subsequent rate in-
crease application (Docket No. RP77-
60) Mich Wise has agreed to the
United methodology. Since w6 are con-
cerned in the instant dockets with set-
tlements for two loked-in periods, the
issue Is how to classify and allocate
costs and design rates for refund pur-
poses. It appears appropriate to-accept
the settlements' resolution of this
issue for refund purposes. We do not
consider this acceptance as inconsist-
ent with the intelit of. the FPC order
of July 6, 1977.

No parties have objected to-the Stip-
ulation and Agreement filed in each of
the proceedings involved herein, and
those parties which have commented.
have urged approval. The period for
which the settlement rates in Docket
No. RP75-96 are to be effective has
been "locked-in" by the rates filed in
Docket No. RP76-100 while the period
for which the settlement rates in that
latter docket are to be effective has
been "locked-in" by the rate changes
filed in Docket No. RP77-60. The Stip-
ulation and Agreement in each of the
proceedings involved herein provide
for substantial refunds relative to the
issues resolved thereby.

Mich Wisc filed, on March 3, 1978, a
Motion requesting that the FERC ap-
prove the Stipulation and Agreement
in each of the subject proceedings
forthwith, and make its decision rela-
tive to the reserved issues at such later
time as the FERC deems feasible and
desirable. Several parties have filed
pleadings in support of such Mich
Wise motion, stating the desirability
of receipt by the customers in the near
future of the refunds due pursuant to
the issues resolved by each Stipulation
and Agreement. No party has opposed
such motion.

Based upon a review of the record in
each proceeding herein, including each
Stipulation and Agreement and the
pleadings and comments filed, the
Commission finds it appropriate to re-
serve decision on reserved issues to a
later date, but that each Stipulation
and Agreement, as to the issues re-
solved thereby, represents a reason-,
able resolution of such issues in the
public interest, and that each such
Stipulation and Agreement should be
approved and adopted as hereinafter
ordered.

The Commission finds: (1) Approval,
as hereinafter ordered, of the Stipula-
tion and Agreements in these proceed-
ings, as filed with the FPC on Septem-
ber 3,'1976, in Docket No. RP75-96,
and on January 31, 1977, in Docket
No. RP76-100, is in the public interest
in carrying out the provisions of the
Natural Gas Act, and the rates pro-
posed therein which-reflect the terms
of the settlements should be made ef-

fective as provided in such Stipulation
and Agreements.

(2) Good cause exists to reserve for
separate disposition,. the issues re-
served therefor in the subject Stipula-
tion and Agreements, as well as the
refund question raised by staff in ts
comments inDocket No. RP76-100.

The Commission orders: (A) Mich
Wisc's motions for approval of the
proposed settlements in the proceed-
ings involved herein are granted, the
Stipulation- and Agreements filed
herewith are incorporated by refer-
ence herein and accepted, and the
rates provided therein shall become ef-
fective for the respective applicable
periods, subject to the determinations
made relative to the reserved issues.

(B) Mich Wise shall comply with the
terms and conditions of each subject
Stipulation and Agreement and shall
refund all amounts required thereby
relative to issues resolved therein,
with interest pursuant to the terms of
the settlement agreements, provided
that further refunds may be required
relative to the issues reserved therein
for future Commission decisions.

(C) Within 30 days after the refunds
have been made, Mich Wise shall file a
report of the refunds made along with
copies 6f the releases signed by each
customer.

(D) The issues reserved in the Stipu-
lation and Agreements, along with the
proper method for calculating refunds
on any advance payment amounts ulti-
mately disallowed rate base treatment,
shall be subject to separate considera-
tion and disposition.

(E) The Secretary shall cause
prompt publication of this order to be
made in the FIDERAL REGISTER.

By the Commission.

Kmn~x=v F. PLUMB,
Secretary.

[FR Doc. 78-36103 Filed 12-27-78; 8:45 am]

[6740-02-M]
[Docket Nos. RP76-96, RP77-57 and RP77-

14]

NATIONAL FUEL GAS SUPPLY CORP.

Notice of Extension of Time
DECEMBER 15, 1978.

On December 11, 1978, Commission
Staff Counsel filed a motion for exten-
sionof time to file briefs on exceptions
to the initial decision issued in this
proceeding on November 14, 1978. The
motion states that other Commission
business has prevented both the tech-
nical and legal staff from having ade-
quate time to prepare its brief. The
motioh further states that no party
objects to the extension.

Upon consideration, notice is hereby
given that an extension of time is
granted to and including December 21,

1978, for the filing of briefs on exqep-
tions. Briefs opposing exceptions shall
'be filed on or before January 10, 1979.

KENNETH F. PLUMB,
Secretary

[FR Doc. 78-36104 Filed 12-27-78, 8:46 am]

[6740-02-M]

[Docket No. RM79-3]

NATURAL GAS POLICY ACT OF 1978
Notice of Receipt of Report of Determinallon

Process

DECEMBER 21, 1978.
Pursuant to section 18 CFR 274,105

of the Federal Energy Regulatory
Commission's Regulations, a jurisdic-
tional agency may file a report with
the Commission describing the
method by which such agency will
make certain determinations In ac-
cordance with sections 102, 103, 107,
and 108 of the Natural Gas Policy Act
of 1978.

Reports in conformance with 18
-CFR 274.105 have been received by
the Commissionfrom the following ju-
risdictional agencies:

Agency and Date
State of New Mexico Energy and Minerals

Department, Oil Conservation Division,
November 29, 1978.

State of Louisiana Department of Conserva-
tion, November 29, 1978.

Raflrpad Commission of Texas, November
30,1978.

,West Virginia Department of Ydines, Oil and
Gas Division, November 30, 1978.

Alabama State Oil and Gas Board, Novem-
ber 30, 1978,

State Oil and Gas Board of Mississippi. No-,
vember 30, 1978,

Kansas State Corporation Commission Con-
servation Division, November 30. 1978.

State of Michigan. Department of Natural
Resources, Geological Survey Division,
December 1. 1978.

State of California Department of Conser-
vation Division of Oil and Gas, December
4, 1978.

State of Wyoming Office of Oil and Gas
Conservation Commission. December 4,
1978.

State of Colorado Department of Natural
Resources, December 5, 1978.

State of Ohio Department of Natural Re-
sources Division of Oil and Gas, December
6. 1978.

State of Nebraska Oil and Gas Conservation
Commission, December 15, 1978.
Copies of these reports are available

for public inspection in the Commis-
sion's Office of Public Information,
Room 1000, 825 North Capitol Street
N., Washington, D.C. 20426.

Lois D. CASHELL,
Acting Secretary.

[FR Doe. 78-36114 Filed 12-27-78; 8:45 am]
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[6740-02-M]
[DocketlNo. R79-92]

NEW 'EGLAND POWER CO.

Notice of Propoed Charges in Rates and
Charges

DEcEBiLBm 15, 1978.
Take notice that on November 29,

1978, New England Power Company
('NEP") filed revised tariff sheets con-
stituting a new Rate W-1 for its Pri-
mary Service for Resale and its Con-
tract Demand ("CD") Service. NEP re-
quests an effective date of February 1,
1979. NEP states that the W-1 In-
crease is less than one-half of one'per-
cent and that its revised tariff sheets
will result in an increase in jurisdic-
tional revenues in the basis of a 1979
test year of approximately $1,241,702.
This increase results from an increase
in revenues of $98,580 from CD cus-
tomers and an increase in -revenues of
$1,143,122 from the Primary custom-
ers.

Any person desiring to be heard or
to make any protest with reference to
this filing should, on or before Decem-
ber 29, 1978, file with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washing-
ton, D.C. 20426, petitions to intervene
or' protests in accordance with the
Commission's Rules of Practice and
Procedure (18 CFR 1.8, 1.10). All pro-
tests will be considered by the Corn
mission in determining the appropri-
ate action to be taken, but will not
serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of the filing and sup-
porting documents are on file with the
Commission and are -available for
public inspedtion.

KNiETH F. PLUMB.
Secretary.

E'R Doc. -78-36105 Piled 12-27-78; 8:45 amJl

[6740-02-M]
[Docket No. ER79-99]

NIAGARA MOHAWK POWER CORP.

Notice of Filing

DECEMBER 19, 1978.
Take notice that Niagara Mohawk

Power Corporation (Niagara), on De-
cember 7, 1978, tendered for filing as a
rate schedule, a transmission agree-
ment between Niagara and Central
Hudson Gas & Electric Corporation
(Central Hudson) dated October 30,
1978.

Niagara states that the service to be
rendered by Niagara provides for the
trinsmission of power and energy be-
tween (a) Niagara's 345 Kv transmis-
sion 'connections with the Power Au-
thority of the State of New York's

Blenhelm-Gilboa Pumped Storage
Power Project and (b) Niagara's 345
Xv transmisson. connections with
Central Hudson.

Niagara further states that the
trnsmission capacity to be made
available to Central Hudson will be In
the amount of 100 megawatts.

Copies of the filing were 3erved upon
the Central Hudson Gas & :Electric
Corporation nd the Public Service
Commission of the State of New York.
according to Niagara.

.Niagara proposes an effective date of
November 1, 1978. and therefore re-
quests waiver of the Commission's
notice requirements.

Any person desiring to be heard or
to protest said appliction should file a
petition to intervene or protest with
the Federal Energy Regulatory Com-
mission, 825 North Capitol Street,
N.E., Washington, D.C. 20426, in ac-
cordance with Sections 1.8 and 1.10 of
the Commisslon's Rules of Practice
and Procedure (18 CFR 1.8, 1.10). All
such petitions or protests should be
filed on or before January 5, 1979. Pro-
tests will be considered by the Com-
mission in determining the appropri-
ate action to be taken, but will not
serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application
are on file with the ComirntIon and
are available for public inspection.

KEmrn F. PLu~m,
Secretary.

[FR Doc. 78-36106 Filed 12-27-78; 8:45 am]

[6740-02-M]

[Docket No. ER79-96]

OHIO POWER CO.

Notice of Frg

DECEMBR 19. 1978.
Take notice that American Electric

Power Service Corporation (AEP) on
December 5, 1978, tendered for filing
on behalf of its affiliate Ohio Power
Company (Ohio Power), Modification
No. 7 dated October 1. 1978 between
Ohio Power Company and Dayton
Power and Light Company designated
Ohio Power Rate Schedule FERC No.
36.

AEP states that Section 1 of Modifi-
cation No. 7 provides for an Increase in
the demand charge for Short Term
!ower form $0.60 to $0.70 per kilowatt

per week and also in the transmission
charge for third party Short Term
transaction from $0.15 to $0.175/kw-
week. AEP further states that Section
2 provides for an increase in the
demand charge for Limited Term
Power from $3.25 to $3.75 per kilowatt
per month and Section 3 of Modifica-

.tion No. 7 provides for an Increase in

the transmission charge for third
party Limited Term transactions from
$.65 per kilowatt per month to $0.75
per kilowatt per month, both sched-
ules.

AEP indicates that since the use of
Short Term Power and Limited Term
Power Service cannot be accurately es-
timated, It Is Impossible to estimate
the increase in revenues resulting
from the Modification. AEP further
Indicates that Exhibit I which was in-
cluded with the filing of this Modifica-
tion, demonstrates that the increase in
revenues, which would have resulted
had the modification been in effect
during the twelve month period
ending January 1978 would have been
$94,166.68 (i.e., from $2,106,901.90 to
$2,201,068.5t).

AEP proposes an effective -date of
February 1, 1979, and therefore re-
quests waiver of the Commission's
notice requirements.

Copies of the filing were served upon
the Dayton Power and Light Company.
and Public Utilities Commison of
Ohio.

Any person desiring to be heard or
to protest said application should file
a petition to intervene or protest with
the Federal Energy Regulatory Com-
mission. 825 North Capitol Street,
N.E,, Washington, D.C. 20426, in ac-
cordance with Sections 1.8 and 1.10 of
the Commission's Rules of Practice
and Procedure (18 CFR 1.8, 1.10). All
such petitions or protests should be
filed on or before January 5, 1979. Pro-
tests will be considered by the Com-
mission in determining the appropri-
ate action to be taken, but will not
serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application
are on file with the Commission and
are available fdr public inspection.

K~m F. PL~UMB,
Secretary.

[FR Doc. 78-36107 Filed 12-27-78; 8:45 am]

[6740-02-M]
(Docket No. R.P71-119 etc.]

PANHANDLE EASTERN PIPE LIE CO. ET AL

Order Granting Petition for Relief From Pay-
back Order, Consolidating Preceedings and
Granting Intervention (issued December 15,
1978)

PROCEDURAL HsTORY

On May 22, 1978, Anchor Hocking
Corporation (A-H), Docket No. RPI4-
31-24. filed a petition for relief from
the Commission's I order of August 31.

'This proceeding was commenced before
the Federal Power Comm lon IPPC). By
the joint regulation of October 1. 1977 (10
CFR 1000.1). It was transferred to the
FERC. The term "CommiLsson." when used

Footnotes continued on next page
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1976, dismissing an earlier petition for
extraordinary relief and ordering pay-
back. A-H now seeks reversal of the
payback order.

On August 11, 1978, Hercules Incor-
porated (Hercules), Docket No. TC78-
34, filed a similar petition, requesting
relief from the payback orders issued
in Docket No. RP74-31-22 on October
31. 1974; July 30. 1975; April 1, 1976,
and September 3, 1976.

Both petitionersbase their requests
on the allegedly advantageous treat-
ment afforded to similarly situated
customers on the Panhandle Eastern
Pipe Line Company system (Panhan-
dle). A review of the Commission's ac;

tions In granting relief to Panhandle's
customers from payback 'obligations
incurred under an unjust and unrea-
sonable interim curtailment plan com-
peis us to grant the requested relief
out of equitable considerations.

The curtailment priority guidelines
of Order No. 467-B, Docket No. R-469
(49 FPC 583). created a distinction be-
tween firm and interruptible pipeline
c&Wstomers. Both Hercules and A-H
had interruptible contracts with Pan-
handle, and faced complete curtail-
ment under a 467-B plan whenever
Panhandle was required to curtail its
priority No. 3 customers. The order
issued in Docket No. RP71-119 on No-
vember 6, 1973, implemented a 467-B
type plan on the Panhandle system ef-

. fective November 1, 1973.
During the fail of 1973, Panhandle's

interruptible customers filed numer-
ous petitions requesting extraordinary
relief. Many of these'interruptible cus-
tomers needed natural gas for their
feedstock or process requirements. At
least six different administrative law
judges presided over hearings on these
petitions. Many petitioners received
tempordry relief pending final Com-

,mission..action on their petitions for
relief. Most such relief was subject to
a payback requirement, i.e., a future
reduction of gas consumption below a
company's curtailment allocation to
restore the excess gas used during pe-
riods of extreme shortage.

On February 27, 1976, the FPC
issued 'Opinion No. 754, which' pre-
scribed .a permanent curtailment plan
for the Panhandle system-and which
abolished the firm-interruptible dis-
tinction. It is clear that had this cur-
tailment' plan been in effect during
the interim period, Hercules and A-H
would not have required extraordinary
relief and would not have incurred
payback obligations. We must decide,
therefore, how to treat the payback
obligations incurred by A-H and Her-
cules under the 467-B plan.

Footnotes continued from last page
In the context of action taken prior to Octo-
ber 1, 1977, refers to the FPC ,,when used
otherwise, the reference is to the FERC.

* A. Hercules.
On September 4, 1974, Hercules filed

its extraordinary relief petition. 2 Her-
cules' plant at Louisiana, Missouri pro-
duces anhydrous ammonia, used prin-
cipally in the manufacture of fertiliz-
ers; and ammonium nitrate prills, an
explosive used to mine coal. By order
issued October 31, 1974 the PPC grant-
ed temporary extraordinary relief for
feedstock and process uses to permit
ammonia production at full capacity.
This relief pending hearing was sub-
ject to a payback condition.

The initial decision 3 provided Hercu--
les with a minimum of 4,600 Mcf of
gas per day, subject to a payback con-
dition. This extraordinary relief gas
-was delivered subject only to ,the cur-
tailment priority of Category 1 (resi-
dential and small commercial uses).
The FPC affirmed the initial decision,
dismissed the petition for extraordi-
nary relief as moot, and ordered pay-
back.'
'On March 26, 1976, Hercules filed a

complaint 5 reqesting waiver of its pay-
back obligations in view of Opinion
No. .754, which eliminated the firm-in-
terruptible distinction. The FPC dis-
missed the complaint on April 1, 1976.6

Hercules' application for rehearing
was denied by operation of law, and it
appealed to the U.S. Court of Appeals
for the Third Circuit. Hercules sought
to be excused from further payback
6bligations and requested return of
the gas already paid back.7

The Court held "that all payba6k
obligations incurred by Hercules as a
result of the firm-interruptible distinc-
tion are now unenforceable." $The
Court added:

-In so holding we do not mean to in-
dicate that Hercules is entitled to res-
titution for all injuries 'suffered as a
result of Panhandle's unlawful curtail-
ment plan. Unlike rate overcharges
prior allocations of gas under a plan
now found to have been unreasonable
cannot be easily refunded. Not all par-
ties injured as a result of the necessity
to- react quickly to the natural gas
crisis can be made whole.'

-7 - J
2 Docket No. RP73-31-22.- 31nitial Decision by Presiding Administra-

tive Law Judge *Liebman, dated July 30,
1975, 54 FPC -. On March 22, 1976,
after Opinion No. 754 issued. -Panhandle re-
duced temporary relief deliveries to Hercu-
les to the .4,600 Mef recommended by the*
Initial Decision.

'Order Dismissing Petition for Extraordi-
nary Relief and Ordering Payback, Septem-
ber 3, 1976.

'Docket No. RP7675;
'Order Denying Motion and Request and

Dismissing Complaint, April 1, 1976.
-THercules, Inc. v. FPC, No. 76-1593 Brief

for Petitioneir. August 23, 1976, at 34, re-
quested return of "the volumes of gas with-
held from Hercules between April 1, 1976.
and July 31, 1976 pursuant to Ordering
Clause B of the Commission's April 1, 1976,
Order."

-, fercules,--nc. v. FPC, 552 F.2d -74-,:.9 (3
Cir. 1977).- -'Ibid.. -

Upon remand, the FPC released Her-
cules from any further payback obliga-
tion."0 At that time Hercules claims to
have repaid 1,107,000 Mcf of its
1,550,000 Mcf extraordinary relief obli-
gations.

B. Anchor-Hocking.
On December 12, 1974, A-H also filed

a petition for extraordinary relief," A-
H requested relief of 790 Mcf/d to op-
erate the feeders and lehrs in its Win-
chester, Indiana glass plant. The Com-
mission set the petition for' hearing
and granted A-H temporary relief sub-
ject to payback.2

The initial decision by Administra-
tive Law Judge Michel Levant reclassi-
fied 290 Mcf/d into priority 2 as ex-
traordinary relief.'3 All temporary and
permanent relief gas was ordered to be
paid back. This initial decision relied
upon-the reasoning of Judge Zimmet,
which rejected the firm interruptible
distinction in Panhandle's curtailment
plan. ,4

On August 31, 1976, the Commission
dismissed A-H's petition for extraordi-
nary relief as moot and ordered pay-
back of the outstanding extraordinary
relief volumes. Of the 47,072 Mcf of
extraordinary relief provided, A-H
claims to have repaid 43, 293 Mcf.

C. The Consolidated Parties.
The Commission consolidated for

hearing a number of extraordinary
relief petitions which were filed by
eleven. Panhandle customes. 'I The ini-
tial' decision of Administrative, Law
Judge William Ellis granted extraordi-
nary relief to four of the nine petition-
ers which remained in the proceeding,
subject -to payback of only those vol-

"0Order Granting Rehearing. Docket No.
RP71-119. RP74-31-22. March 8, 1977."Docket No. RP73-31-24. A-H had filed a
previous petition on March 4, 1974, in
Docket No. RP73-31-20. A hearing in that
docket was held on May 30. 1974, and the
Commission approved a settlement in an
order issued July 22, 1974, 52 FPC 199.

'Order issued January 24. 1975.
'3Initial Decision issued September 24,

1975, 54 .P.C.-. This temporary relief
was granted to give A-n. an opportunity to
convert its feeders and lehrs to oil.

"Path7uidle Eas(ern Pipe Line CompanV,
Docket No. RP71-119, Initial Decision
issued August 29, 1975, 54 P.P.C.

'"Panhandle Eastern Pipeline Company,
Docket Nos. RP71-119, et aL order issued
December 14. 1973. The parties ultimatly
consolidated were: Southeastern Michigan
Gas Company, Docket RP74-31-l: E. L Du
Pont de Nemours and Company, Docket No.
RP74-31-2; Missouri Refractories, Docket
No. RP74-31-4: Central Illinois Service
Company, Docket No. RP74-31-5: Marble-
head Lime Company, Docket No. RP74-31-
7; Village of Morton, Illinois. Docket No,
RP74-31-10; Mueller Brass Company,
Docket No. RP74-31-11: Battle Creek Gas
Company and the City of *Battle Creek.
Michigan, Docket No. RP74-31-13: Ander-
son Clayton & Co., Docket No, RP74-31-15:
City of Monroe City, Mssourr',- Docket No.
RET74-31-16; and- Hayes-Albion Corp,
Docket No. RP74-31-17.

' FEDERAL REGIS'TER, VOL 43, NO. 250-THURSDAY, DECEMBER 28, 1978,



NOTICES

umes "utilized in any manner other
than that specified in the grant ...
,' I6

The Commission's order of March 8,
1977,17 commented favorably upon ex-
tending the payback obligation to in-
clude all relief volumes. However, the
Commission did not order payback in
light of the Third Circuit decision. As
a result none of the consolidated par-
ties ever paid back any extraordinary
relief gas, unlike the similarly situated
petitioners.

D. Quanez
Quanex is also an interruptible Pan-

handle customer which sought ex-
traordinary relief from the 467-B
plan. Quapex uses natural gas ih the
manufacture of cold-drawn seamless
steel tubing.1' The Commission grant-
ed Quanex temporary relief subject to
payback." On August 31, 1976, the
Commission dismissed the Quanex pe-
tition as moot in light of Panhandle's
new curtailment plan but continued
the payback obligation.0

After the Third Circuit's decision,
Quanex petitioned for relief from its
payback obligations and for the return
of the gas already paid back to Pan-
handle.

The Commission granted the
Quanex petition, and ordered Panhan-
dle to return the extraordinary relief
gas which Quanex had paid back.Y
The amount of gas returned was limit-
ed to the amount that Quanex would
have received if the Opinion No. 754
plan had been in effect. As a result, of
the 165,872 Mcf of extraordinary relief
gas received and paid back by Quanex
since 1974, 153,859 Mcf was to be
added to the Quanex curtailment allo-
cation during the course of a twelve
month restitutioh period.Y

In sum, of the interruptible process
use customers: four never were re-
quired to repay their relief gas, one
had all lpayback volumes returned, and
the two petitioners A-H & Hercules
have partially, repaid their relief vol-
umes. The latter two companies,
through their petitions herein, ieek a
return of the volumes they have paid
back. Providing a return of their pay-
back volumes would accord A-H and

-1Initial Decision issued December 30,
1974, Docket RP74-31-1, et al. mlmeo at 67-
68, 52 F.P.C .

"7Order Affirning In Part and Modifying
in Part Administrative Law Judges' Initial
Decision, issued March 8, 1977.

28The present Panhandle curtailment
plan assigns Category 2 curtailment priority
to Quanex.

19Order issued January, 14, 1974, Docket
No. PIP71-119.

"Order issued August 31, 1976, Docket
No. .P71-119.

=Order issued December 14, 1977, Docket
No. TC78-2.

"Letter from J. T. Kennedy. Vice Presi-
dent, PAnhandle Eastern Pipe Line Compa-
ny, January 11, 1978,* filed -in Docket No.,
TC78-2.

Hercules treatment similar to that af-
forded other Panhandle nterruptible
customers in sinlar circumstances.

T E P 0ENT PEIONS

Both the Hercules and A-H petitions
rely upon our order in Quanex to Justi-
fy-the return of the paid back gas.
Both assert that the exact size of the
payback volumes will not be disputed.
Both would have us order Panhandle
to file a statement of account showing
the extraordinary relief received,
amount paid back, and amount which
would have been received If the Opin-
ion No. 754 plan had been in effect
during the period.

The Hercules and A-H petitions
differ In two respects: (1) the amount
of the volumes to be returned and (2)
the suggested repayment period. The
volumes of gas which A-H seeks re-
turned Is one-fourth the volume at
issue In Quanex, while Hercules re-
quests return of a volume of gas seven
times greater than the volume ordered
returned in Quanex. As a result, the
A-H petition requests that the gas be
delivered over a 12 month period,
while Hercules suggests a 24 month re-
payment period.

In view of the similarity of Issues
raised by the two petitions, we are con-
solidating both dockets and addressing
both in a single order.

No one has filed a petition to inter-
vene In Docket No. TC-78-34.A Gener-
al Motors Corporation (GM) has filed
a timely petition for leave to Intervene
in Docket No. RP74-31-24.-" No other
notice of intervention, protest or peti-
tion to intervene has been filed. GM
opposes the return of the gas which
A-H has already paid back, but GM
does not request a hearing on the A-H
petition. GM asks that if we decide to
grant relief to A-H, we make clear
that the basis for our decision was an
exercise of administrative discretion
prompted by equitable considerations,
and not required by the Hercules, In.
v. FPC decision. We agree.

DIscussIoN

We order the return of payback vol-
umes only as a last resort In our ef-
forts to accord equal treatment to
Panhandle customers. However, an ap-
plication of the following policy con-
siderations and legal principles to less
compelling facts would not Justify this
exceptional remedy.

Payback obligations serve important
public interests, which are weakened if
payback orders are not ultimately en-
forced. As we have previously noted, a
payback provision "deters exploitation

=Notlce of Hercules' petition was pub-
lished In the FmRA.L Rws'rsz on August
21, 1978, 43 PR 37001.

2"Notice bf this petition was published In
the F mP.A Rxozsrni on June 12. 1978, 43
FR 25378.

60649
of extraordinary relief, prevents
undue advantage going to the recipi-
ent of relief, and partially restores vol-
umes taken from other customers."n
And as Justice Clark observed, "Not
only does 'common sense" as the Fifth
Circuit states .. .. support a payback
but common honesty commands it:"
In the absence of compelling equitable
considerations, as exist in this case,
these policies would dictate that pay-
back volumes not be returned at the
expense of other pipeline customers.

Additionally, we feel finality o
agency decisions Is important, espe-
clally In the context of pipeline cur-
tailments. For example, adistinct pos-
sibility exists In times of a supply
shortage that the delayed restitution
of volumes allocated under interim
plans ultimately found to be unjust
and unreasonable could hinder other-
wise available essential service. Simi-
larly, given the recent trend of price
increases In both natural gas and al-
ternative fuels, restitution measured
in volumes of gas may leave the re-
stored party unjustly enriched, as well
as provide a powerful Incentive for
parties with payback obligations to
challenge the underlying curtailment
plans in the courts.

A blind application of the doctrine
of res judicata would also bar Hercu-
les from return of Its payback zas.
Hercules requested the Court to direct
a return of the gas,2but the Court de-
clined to order such restitution. The
current Hercules petition seeks pre-
cisely the relief which the Third Cir-
cuit has perviously declined to provide.

On the facts presented here, howev-
er, we are compelled to conclude that
equity overrides these concerns. The
Third Circuit decision froze the ex-
traordinary relief recipients at dispa-
rate stages of repayment. Only by re-
turning the gas paid back will we place
the petitioners on an equal footing
with the consolidated parties and
Quanex.

We emphasize that this remedy is
appropriate for the unique sequence
of events occurring in the Panhandle
curtailment proceeding. It was one of
the FPC's earliest attempts at balanc-
ing the complex policy concerns posed
by "end-use" curtailment. In addition,
the FPC's asynchronous processing of
petitions for extraordinary relief from
Panhandle's old plan resulted In as-
signments to different administrative
law Judges and payback orders issuing
with varying effective dates. Return of
payback gas here should not be viewed
as a precedent to be applied to pay-

MTexas Eastern Transmission Conn-
ifon (Carnegfe Natural Gas Company)
Opinion No. 716, Docket No. RP74-39-3, De-
cember 16,1974,52 FPC 1814 at 1822.

wUnited States SteeZ Conp v. FPCa 175
App. DC 82 88-89, 533 Y24 1217,-1223-24,
(D.C. Cir, 19/6). --

"Note 7, supm
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back obligationg. incurred on other
pipeline systems.

. REDEIAViy TERMS

Following the reasoning of our deci-
sion in Quanex, upon which both A-li
and Hercules heavily rely,2 this order
does not require that either A-H or
Hercules be compensated for any gas
it may have received and paid back in
excess of what it would have received
under the Opinion No. 754 plan. Fol-
lowing our procedure in Quanex, we
will requirePanhandle to file with the
Commission a statement for each pe-
tioner showing:

(1) The volume of gas the petitioner
received in the form 'of extraordinary
relief during each month it received
such relief;

(2) The volume of gas the petitioner
paid back during each month it paid
back gas received as exthaordinary
relief;

(3) The extent, if any, that volumes
delivered to the petitioner, during
months when extraordinary relief was
received, exceeded the amounts of gas
the petitioner would have been enti-
tled to receive if the interim: curtail-
ment plan presented in Opinion No.
754 had been in effect.

Again following our procedure in
Quanex, since the extraordinary relief
volumes granted to A-H and Hercules
were to satisfy Priority 3. uses under
the 467-B plan, 'which uses are now
Priority 2 under. Opinion No. 754, any
gas returned to either A-H or Hercules-
pursuant to this order shall be for.Pri-
ority 2 uses oly. Hence, neither these
returned volumes, nor gas which
would have been directed to the peti-
tioner's process uses but for the deliv-
ery of these returned volumes, shall be
used in any priority lower than prior-
ity 2.

The improved supply projections
contained in Panhandle's September.
28, 1978, Form 16 filings indicated suf-

'ficient gas to accommodate the return-
of payback volumes. The volumes to
be returned will be less than. 0.2% of
Panhandle's projected supply for the
next twelve months.

To provide A-H, and Hercules the
maximum flexibility in utilizing. the
returned gas, Panhandle shall deliver
this gas, in addition to entitlements
under the Opinion No. 754 plan, as
needed during the 24 months- follow-
ing the date this order issues.

The Commission finds:
(1) rt is in the public interest and,

consistent with the purposes of the*
Natural Gas Act to grant A-? and-
Hercules the relief requested, to the
extent indicated in the text of this
opinion, and as hereinafter ordered.

25Panhandle EasternV Pipeline Company
(Quanex), Docket No. TCI&-2, Order ssued
December 14, 1977, at 7-8.

NOTICES

(2) Good cause exists to consolidate
these proceedings.

(3) Participation by the petitioner to
intervene may be In the public inter-
est.

The Commission orders:
(A) The petitions for relief filed by

A-H and Hercules are granted to the
extent indicated above, provided that
none-of Panhandle's deliveries to A-H
and lHercules are used in a priority
lower than priority 2 of the 'Opinion
No. 754 curtailment plan.

(B) Panhandle shall file, within
sixty days from the date of this order,
statements of A-H's and Hercules' ac-
counts as described above.

(C) Docket No. TC78-34 is hereby
consolidated with Docket No. RP74-
31-24.

(D) GM's petition to intervene is
granted subject to the rules and regu-
lations of the Commission Provided,
however, 'that 'participation shall be
limited to matters affecting asserted
rights and interests as specifically set
forth in the petition to intervene: Pro-
vided, further, that the admission of
such intervener shall not be construed
as recognition by the Commission that
it might be agrieved because of any.
order of the Commission entered in
this proceeding.

By the Commission.

Lois D. CASHELL,
ActingSecretary.

[PR Doe. 78-36108 Filed 12-27-78; 8:45 am]

[6740-02-M]

[Docket No. R178-81]

SANDLIN OIL CORP.

Notice of Amended Petition for Special Relief

DECEM ER 19, 1978.
Take notice thaft on' September 7,

1978, Sandlin Oil Corporation (Peti-
tioner), 1150-Petroleum Club Building,
Denver, Colorado 80202, filed an
amended petition for special relief
seeking a rate of '$1.30 per Mef 'plus
Colorado Production Taxes for the
sale of gas from a. well located-in Sec-
tion 30- C-NE-SE,-Townshlp '2 South,
Range 63 West, in'the 'Chieftan Mield,.
Adams County, Colorado. Petitioner
seeks 'this rate in order to clean and
refrace the well and to install a pump-
ing unit to lift liquids. "

Sandlin's original petitionfor special
relief, filed on July 12, 1978, requested
a rate of $1.48 per Mcf for the sale of
this 'gas.

Any person desiring to be heard or
to make any protest with reference to
said petition should on or before Janu-
ary 9, 1979, file with -the FederaL
Energy ";Regulatory- Commission,
Washington, D.C.'20426, a petition 'to
intervene or a protest in accordance

with the requirements of the Commis-
sion's Rule of Practice and Procedure
(18 CPR 1.8 or 1.10). All protests filed
with the Commission will be consid-
ered by it in determining the appropri-
ate action to be taken but will not
serve to make the protestants parties
to the proceeding. Any party wishing
to become a party to a proceeding, or
to participate as a party in any hear-
ing therein, must file a petition to In-
tervene in accordance with the Com-

-mission's Rules.

KENNETH F. PLUM=,
Secretary.

[FR Doe. 78-36109 Filed 12-27-78; 8:45 am]

[6740-02-M1

[Docket No. CP79-94]

SOUTHERN NATURAL GAS CO.

Notice of Application

DEcEMBER 19, 1978.
Take notice that on November 30,

1978, Southern Natural Gas Co. (Ap-
plicant), P.O. Box 2563, Birmingham,
Ala. 35202, filed in Docket No. CP79-
94 an application pursuant to Section
7(b) of the Natural Gas Act for per-
mission and approval to abandon six-
teen miles of 4-inch pipeline between
the Beacon Light Station in Lamar
County, Ga., and'the Thomaston de-
livery point In Upson County, Ga., and
related facilities (4-inch Thomaston,
line), all as more fully set forth in the
application on file with the Commis-
sion and open to public Inspection.

Applicant states that the 22 mile 4-
inch Thomaston line has become
physically deteriorated. Applicant fur-
ther states that the 4-inch Thomaston
line services only the Barnesvilie deliv.
ery point in Upson County, Ga., and
that this delivery point can be ade-
quately served through Applicant's,
other facilities If Applicant replaces
approximately six miles of the 4-inch
Thomaston line between the Barnes-
ville delivery point and Applicant's
Thomaston-Griffin line and loop. Ap-
plicant states that construction on this
six-mile segment has already begun
pursuant to § 2.55(b) of the Commis-
sion's General Policy and interpreta-
tions and should be completed In 1078.

Accordingly, Applicant requests per-
mission and approval of the abandon-
ment of the 4-inch Thomaston line,
except for that portion being replaced.

Any person desiring to be heard or
to make any protest with reference to
said application should on or before
January 8, 1979, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with- the requirements of the Commis-
s16n's Rules of Practice and Procedure
(18 ,CFR 1.8 or 1.10) and the Regula,
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tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion's Rules.

Take further notice that, pursuant
to the authority contained in and sub-
ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by Sections 7 and 15 of the
Natural Gas Act and the Commission's
Rules of Practice and Procedure, a
hearing will be held without further
notice before the Commission or its
designee on this application if no peti-
tion to intervene is filed within the
time required herein, if the Commis-
sion on its own review of the matter
finds that permission and approval for
the proposed abandonment are re-
quired by the public convenience and
necessity. If a petition for leave to in-
tervene is timely filed, or if the Com-
mission on its own motion believes
that a formal hearing is required, fur-
ther notice of such hearing will be
duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for Applicant to
appear or be iepiresented at the hear-
ing.

KEmN=r F. PLUMm,
Secretary.

M Do. 78-36111 Filed 12-27-78; 8:45 am]

[6740-02-M]
[Docket Nos. ER76-177, ER76-207. ER76-

208, and ER76-2103

SOUTHWESTERN ELECTRIC POWER CO.

Notice of Compliance Filing

DECEMBER 15, 1978.
Take notice that on November 30,

1978, Southwestern Electric Power Co.
(SWEPCO) tendered a revised cost of
service and amendments to its rate
schedule in purported compliance with
Commission Opinion No. 28 in the
above-captioned dockets.

Any person desiring to be heard or
to protest said filing should file com-
ments or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washing-
ton, D.C. 20426 in accordance with-he
Commission's Rules of Practice and
Procedure (18 CFR 1.8, 1.10). All such
comments or protests should be filed
on or before January 5, 1979. Copies of
this filing are on file with the Commis-

NOTICES

sion and are available for public In-
spection.

KEMNSLHF. PLUME3,
Secretary.

EFR Doc. 78-36111 Filed 12-27-78: 8:45 am]

[6740-02-M]

[Docket No. RP79-111

TEXAS GAS PIPE LINE CORP.

Notice of Proposed Changes In FERC Gas Tariff

DErMams 15, 1978.
Take notice that Texas Gas Pipe

Line Corp. (TGPLC), on December 1,
1978, tendered for filing proposed
changes in its FERC Gas Tariff First
Revised Voldmes No. 1 and Original
Volume No. 2. The proposed changes
would increase revenues, exclusive of
purchased gas cost adjustments, from
jurisdictional sales and service by
$135,282 based on the 12-month period
ending August.31, 1978, as adjusted.
TGPLC states that the principal rea-
sons for the proposed rate increases
are increased operating expenses par-
tially offset by a lower return allow-
able because of a reduced rate base
and to offset a net operating revenue
deficiency.

Copies of the filing were served upon
the company's jurisdictional custom-
ers.

Any person desiring to be heard or
to protest said filing should file a peti-
tion to intervene or protest with the
Federal Energy Regulatory Commis-
sion, 825 North Capitol Street NE.,
Washington, D.C. 20426, in accordance
with §§ 1.8 and 1.10 of the Commission
Rules of Practice and Procedure (18
CFR 1.8, 1.10). All such petitions or
protests should be filed on or before
December 27, 1978. Protests will be
considered by the Commission In de-
termining the appropriate action to be

*taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene.
Copies of this filing are now on file
with the Commission and are available
for public inspection.

KEMr F. PLUMB,
Secretary.

[FR Doe. 78-36113 Flied 12-27-78:8:45 am]

[6740-02-M]

[Docket No. ER79-97]

TUCSON GAS & ELECTRIC CO.

Notice of Filing

DEc smxn 15, 1978.
Take notice that Tucson Gas & Elec-

tric Co. (Tucson) on December 5, 1978,
tendered for filing a power sale and in-
terconnection agreement dated No-
vember 29, 1978, entitled Tucson-San
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Diego Ten Year Power Sale and Inter-
connection Agreement between
Tucson and San Diego Gas & Electric
Co. (San Diego). Tucson states that
this agreement provides for the sale of
power by Tucson to San Diego from
both Tucson's system resources and
from various generating units owned
or to be owned by Tucson Tucson re-
ciuests an effective date of March 1,
1979.

Copies of this filing were served
upon San Diego, according to Tucson.

Any person desiring to be heard or
to protest said filing should file a peti-
tion to intervene or protest with the
Federal Energy Regulatory Commis-
sion. 825 North Capitol Street, N.E.,
Washington. D.C. 20426. in accordance
with § 1.8 and 1.10 of the Commis-
sion's Rules of Pactice and Procedure
(18 CFR 1.8, 1.10). All such petitions
or protests should be filed on or before
December 29, 1978. Protests will be
considered by the Commission in de-
termining the appropriate action to be
taken, but will not serve to make prot-
estants parties to the proceeding. Any
person wishing to become a party
must file a petition to intervene.
Copies of this application are on file
with the Commison and are available
for public inspection.

KiMzN= F. PLUMB,
Secretary.

FR Doc. 78-36112 Piled 12-27-78; 8:45 am]

[6560-01-M]
ENVIRONMENTAL PROTECTION

AGENCY

[FRL 1029-5; OPP-503961

EXPERIMENTAL USE PERMITS

Issuance

The Environmental Protection
Agency (EPA) has issued experimental
use permits to the following appli-
cants. Such permits are in accordance
with, and subject to, the provisions of
40 CFR Part 172, which defines EPA
procedures with respect to the use of
pesticides for experimental purposes.

No. 100-EUtP-58. Ciba-Geigy Corpo-
ration, Greensboro, North Carolina
27409. This experimental use permit
allows the use of a formulation of 500
pounds of the hebicide metolachlor
and 400 pounds of the herbicide atra-
zine on corn to evaluate control of
weeds. A total of 250 acres is involved;
the program is authorized only in the
48 contiguous states. The experimen-
tal use permit is effective from March
1, 1979 to March 1, 1980. Permanent
tolerances for residues of the active in-
gredients In or on corn have been es-
tablished (40 CFR 180.368 and
180.220). (PM-25, Room: E-301, Tele-
phone: 2 02/755- 2 19 6 )
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No. 10182-EUP-11. ICI America.
Inc., Wilmington, Delaware 1989,
This experimental use permit allow
the use of 1,200 pounds of the san
tizer poly (hexamethylene biguanid
hydrochloride) in 756,394 gallons o
pool water-in 11 swimming pools t
evaluate control of bacteria. The prc
gram is authorized only in the State
of Florida, Pennsylvania, and Tenne.
see. The program is effective from Dc
cember 4, 1978 to December 4, 197[
(PM-32, Room: E-321, Telephon
202/755-9040)

Interested parties wishing to reviei
the experimental use permits are rE
ferred to the designated Product Man
ager (PM), Registration Division (TS
767), Office of Pesticide Program.
EPA, 401 M Street, S.W., Washingtor
D.C. 20460. The descriptive paragrap]
for each permit contains a telephon
number and room number for infoi
mation purposes. It Is suggested tha
interested persons call.before visitin
the EPA Headquarters Office, so tha
the appropriate permits may be mad
conveniently available for Teview pui
poses. The files will be available for in
spection from 8:30 a.m. to 4:00 p.r
Monday through Friday.

STATUTORY AuTHoRm: Section 5 of th
Federal Insecticide, Fungicide and Rodent:
cide Act, as amended in 1972, 1975, and 197
(92 Stat. 819; 7 U.S.C. 136).

Dated; December 19, 1978.

DOUGLAS D. CAMr,
- Acting Director,

Registration Division.
[FR Doc. 78-36032 Filed 12-28-78; 8:45 am]

[6560-01-M]

rFRL 1029-4; PFT-34]

PESTICIDE PROGRAMS

Filing of Food Additive Petition

ICI Americas Inc., Concord Pike 6
New Murphy Road, Wilmington, Dl
19897, has submitted a petition (PA]
9H5201) to the Environmental Protec
tion Agency (EPA) which propose
that 21 CFR 193 be amended by estab
lishing a regulation permitting the us
of the Insecticide pirimiphos methy(O-[2.diethylamio)-6-4iethyl.4-
pyrlmidinyll O, 0-dimethyl phosphor
othloate) in 'a proposed experimenta
program involving the application o
the insecticide to stored peanuts wit]
a tolerance limitation of 50.0 parts pe
million (ppm) on the 'commodit.
peanut oil. Notice of this submission i
given pursuant to the provisions o
section 409(b)(5) of the Federal Flooe
Drug, and Cosmetic Act.

Interested persons are invited ti
submit written comments on this peti
tion to the FsEAL REGISTER Section
Program Support Division (TS-757:
Office of Pesticide :Programs, EPA

;, Rm. 401, East Tower, 401 WA St.,- SW,
r. Washington DC 20460. Inquiries con-
-s cerning this petition may be directed
L- to Product Manager (PM) 16, Regis-
e tration Division (TS-767), Office of
,f Pesticide Programs, at the above ad-
o dress, or by-telephone at 202/755-9315.
i- Written comments should bear a nota-
s tion indicating the petition number.

Comments may be made at any time
- while a petition is pending before the
9. Agency. All written comments filed
e: pursuant to this notice will be availa-

ble for public inspection in the office
v of the FEDERAL REGISTER Section from

8:30 a.m. to 4 pm. Monday through
L- Friday.
- Dated: December 19, 1.978.

DOUGLAS D. CAiwT,
a ActingDirector,
e Registration Division.
- R Doc. 78-36033"Filed 12-28-78; 8:45 am]Lt

t [6560-01-M]
e

rF-L 1029-3; Opp-301561]

PESTICIDE PROGRAMS

e' Receipt of Application To Register Pesticide
I_ Product Containing New Active Ingredient •
8

Ventron Corp., Beverly, MA 01915,
has submitted to the Environmental
Protection Agency (EPA) an applica-
tion t6 register the pesticide product
VINYZENB SB-129 (EPA File
Symbol 2829-RRI), containing 12.5%
of the active ingredient N-(2-methyl-i-
napthyl)maleimide which has not
been included in any previously regis-
tered pesticide product. The applica-
tion proposes that, the application be
classified for general use as an antimi-
crobial for plastic compounds.

Notice of receipt of this application
does not indicate a decision by the

t Agency of the application. Interested
E persons-are invited to submit written
? comments on this application to the

F-"PEDERAL REGISTER Section, Program
s Support Division (TS-757), Office of
I- Pesticide Programs, EPA, Rm. 401,
e East Tower, 401 M St., SW, Washing-
1 ton DC 20460. The comments must be

received within 30 days .from the date
- of publication of this notice in the
I FEDERAL REGISTER and should bear a-
f notation- indicating the EPA File
h Symbol "2829-RRI". Comments re-
r ceived within the specified time period
Vy will be consideref before a final deci-
s sion is made; comments received after
f the specified time period will be con-
1, sidered only to the extent possible

without delaying processing of the ap-
o plication. Specific questions concern-

ing this application and the data sub-
t, mitted should be directed to Product
), Manager (PM) 21, Registration Divi-

sion (TS-767), Office of Pesticide Pro-

grams, at the above address or by tele-
phone at 202/426-2454. The label fur.
nished by Ventron Corp., as well as all
written comments filed pursuant to
this notice, will be available for public
inspection in the office of the Federal
Register Section from 8:30 a.m. to 4:00
p.m. Monday through Friday.

Notice of approval or denial of this
application to register VINYZENE
SB-129 will be announced In the Fs-
EAL REGISTER. Except for such materi-
al protected by. Section 10 of the Fed-
eral Insecticide, Fungicide, and Roden-
ticide Act (FIFRA) as amended in
1972, 1975, and 1978 (92 Stat. 819, 7
U.S.C. 136), the test data and other in-
formation submitted in support of reg-
istration as well as other scientific in-
formation deemed relevant to the reg-
istration decision may be made availa-
ble after approval under the provi-
sions of'the Freedom of Information
Act. The procedures for requesting
such data will be given in the FEDERAL
REGISTER If an application is approved.

Dated: December 19, 1978.

DoUGLAS D. CAmPT,
ActingDirector,

Registration Division,
IFR Doc. 78-36034 Filed 12-28-78; 8:45 am]

[6560-01-M]

[FRL 1030-4]

PROPOSED DETERMINATION UNDER THE
"LOCAL OR REGIONAL COAL" AMENDMENT
OF THE CLEAN AIR ACT

AGENCY: United States Environmen-
tal Protection Agency.

ACTION: Notice of proposed determi-
nation under subsection 125(a) of the
Clean Air Act that action may be nec-
essary to prevent or minimize signifi-
cant local or regional economic disrup-
tion and unemployment in Ohio.
SUMMARY: The Environmental Pro-
tection Agency (EPA) proposes to,
make a determination pursuant to
subsection 125(a) of the Clean Air Act
as amended in 1977 [42 U.S.C. 7425(a)]
that action may be necessary under
subsection 125(b) [42 U.S.C. 7425(b)]
to prevent or minimize the significant
local or regional economic disruption
and unemployment that would result
in Ohio from use by major fuel burn-
ing stationary sources operated by
Ohio utilities of coal which is not lo-
cally or regionally available. Simulta-
neously and as a condition of any pro-
posed subsection 125(b) rules or
orders, rules or orders pursuant to
subsection 125(c) [42 U.S.C. 7425(c)]
may also be proposed.

This proposed determination under
subsection 125(a) Is based on findings
of public hearings held n Ohio cities
in August 1978; written comments sub.
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mitted to EPA by interested individ-
uals and organizations; information
submitted to EPA by Ohio utilities
pursuant to requirements of the feder-
ally promulgated Ohio sulfur dioxide
implementation plan of August 27,
1976 (41 FR 36324) as amended May
31, 1977 (42 PR 27588) and a request
for information issued by EPA pursu-
ant to section 114 of the Act (74U.S.C.
7414); and finally, results of EPA's
economicr and coal market analysis
studies conducted in Ohio.

The proposed determination may
result in the proposal of rules or
orders or other administrative action
under subsections 125(b) and 125(c) of
the Act. Such rules, orders or other
administrative action initiated would
be applicable to specific Ohio utilties
and would: (1) prohibit use of quanti-
ties of fuels other than locally or re-
gionally available coal or coal deriva-
tives to comply with Ohio sulfur diox-
ide, regulations, (2) require long-term
contracts for supplies of regionally
available coal or coal derivatives, (3)
require contracts for the acquisition of
any additional means of emission limi-
tation that may be necessary to
comply with the Ohio sulfur dioxide
regulations, and (4) require compli-
ance with such schedules and timeta-
bles as may be necessary to meet the
requirements of the Ohio sulfur diox-
ide regulations.

This notice solicits written comment
on the proposed determination under
subsection 125(a) as well as the techni-
cal reports used as the basis for the
EPA findings of economic disruption
and unemployment and establishes a
publin hearing for public participation
fn this proposed determination. Writ-
ten comments relatedto the issues de-
fined in EPA's notrce of proceedings of
July 13.1978 (43 FR 30113) are also so-
licited, particularly comments and
views concerning the interpretation of
the "local or regional coal!' terms as
stated insection 125 of theAct.

A final determination under subsec-
-tion 125(a) will be made following the
public hearing and close of the com-
ment period. Rules. or orders or other
administrative action under subsec-
tions 125(b) and (c) found to be neces-
sary wil be proposed simultaneously
with or subsequent to the final deter-
mination.

DATES: (1) The public7 comment
period for this proposed determination
under subsection 125(a) will remain
open until February 26, 1979. A final
determination will be issued by EPA
following the close of the comment
period. Written comments already re-
ceived by EPA concerning the- "local
or regional coal" proceedings in Ohio
under section 125- of the Act will be
considered as comments in this pro-
ceeding.

(2) A public hearing will be held in
Columbus, Ohio, January 30, 1979, to
allow public participation in this pro-
posed determination. The hearing will
commence at 9:00 am in the Nell
House Motor Hotel, 41 S. High Street,
Columbus, Ohio 43215. Requests for
appearance at the public hearing
should be submitted to EPA by Janu-
ary 25; 1979.
ADDRESSES: All data. views or argu-
ments which are submitted in writing
to EPA, will be considered before a
final subsection 125(a) determination
is made. Such comments and informa-
tion as well as requests for appearance
at the public hearing should be sent
to: Office of Enforcement, Division of
Stationary Source Enforcement, EN-
341, U.S. Environmental Protection
Agency, 401 M Street, S.W., Washing-
ton, D.C. 20460, Attention: F. J. Biros.

Copies of all comments received as
well as data and Information including
the August 1978 hearings transcripts
and written comments used as a basis
for this determination, and any subse-
quent administrative action will be
available for public inspection during
regular business hours at the same lo-
cations indicated in the Notice of Pro-
ceedings published July 13, 1978 (43
FR 30113).
FOR FURTHER INFORMATION
CONTACT:.

F. J. Bliros, Chief, Technical Support
Branch, Division of Stationary
Source Enforcement, EN-341, U.S.
EPA, 401 M Street, S.W., Washing.
ton, D.C, 20460; Telephone: (202)
755-2560.

SUPPLEMENTARY INFORMATION:
On July 13, 1978. EPA published in
the FEDERAL RmroTsR a notice of pro-
ceedings under the "local or regional
coal" amendment, section 125 of the
Clean Air Act with respect to eight
fuel burning electric utilities in Ohio
(43 PR 30113). The proceedings were
instituted in responseto petitions re-
ceived by EPA from the United Mine
Workers of America, District 6 and the
Ohio Mining and Reclamation Associ-
ation to initiate action under the
"local or regional coal" amendment.
Senator Metzenbaum and Governor
Rhodes of the State of Ohio later
joined in thepetitions.

Subsection 125(a) of the Act autho-
rizes the Administor of EPA, or the
President (or his designee), after
notice. and opportunity for public
hearing, to determine whether action
under subsection 125(b) is necessary to
prevent or minimize significant local
or regional economic disruption or un-
employment which would otherwise
result from use by any major fuel
burning stationary source of fuels
other than locally or regionally availa-
bel coal or coal derivatives, petroleum
products natural gas or any combina-

" 60653

tion of such fuels to comply with a
State's implementation plan require-
ments. Such action may prohibit such
source from using other than locally
or regionally available coal or coal de-
rivatives and may include require-
ments that the source enter into long-
term contracts for supplies of regional-
ly available coal or coal derivatives
and that such source enter into con-
tracts to acquire additional means of
limiting emissions, including stack gas
scrubbing, to comply with the require-
ments of the plan. The source may
also be required to comply with such
schedules and timetables as are neces-
sary to meet the plan requirements.

The petitions alleged that compli-
ance with the Ohio sulfur dioxide plan
by Ohio utility power plants would
result In large scale switching from
high sulfur coal supplies obtained pre-
dominantly from Ohio mines to low
sulfur coal supplies which are not lo-
cally or regionally available. The peti-
tions further alleged that fuel switch-
ing by the Ohio utilities would possi-
bly result in significant local or region-
al economic disruption or unemploy-
ment.

In response to the petitions, EPA
conducted public hearings in Cleve-
land, Ohio, on August 15 and 16, 1978
and in St. Clairsville, Ohio, on August
22 and 23, 1978. In addition, written
comments, views, and information
were solicited on several key issues, in-
cluding the extent of any actual or po-
tential local or regional economic dis-
ruption or unemployment that would
occur if major fuel burning stationary
sources in. Ohio were allowed to
comply with the sulfur dioxide emis-
sion limitations through the use of
fuels other than locally or regionally
available coal or coal derivatives in the
operation of their facilities (43 FR
30113). The public comment period
and hearing record closed October 16,
1978.

On June 12. 1978, EPA requested
certain Information from the major
Ohio utilities named in the July 13,
1978, notice on the section 125 pro-
ceedings. Under section 114 of the
Clean Air Act, EPA requested Informa-
tfon on the past, present and projected
coal use plans of the Ohio utilities for
complying with the sulfur dioxide reg-
ulations. In addition, EPA retained
four'engineering and economic consul-
tant firms to analyze this and other
Information and to predict whether
and to what extent economic.dlsrup
tion or unemployment is likely to
result from use of fuel other than lo-
cally or regionally available coal or
coal derivatives. Based on this infor-
mation and analysis, EPA believes
that sufficient information has been
obtained to propose this determina-
tion under subsection 125(a) -of the
Act. This proposed determination is
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based on a finding of significant pro-
jected curtailments in use of Ohio
high sulfur coal by Ohio utilities
which would result in significant local
or regional economic disruption and
unemployment- principally in Ohio's
coal producing southeastern counties.
The projected curtailment is due to
proposed plans by the Ohio utilities to
comply with the sulfur dioxide regula-
tions.

PROJECTED CURTA =NT IN OHO COAL
USE

The total coal market impact of the
projected compliance coal use plans of
the Ohio utilities which are the sub-
Ject of these proceedings is set forth in
Appendix A. The curtailment data
were calculated from information sup-
plied by the utilities as to their plans
to meet the Clean Air Act sulfur diox-
ide plan for Ohio. The utilities sup-
plied this information to EPA in re-
sponse to the sulfur dioxide plan, in
testimony at the public hearings, in re-
sponses td EPA's letters of inquiry
under Section 114 of the Clean Air
Act, in Form 423 coal use data submis-
sions to the Federal Energy Regula-
tory Commission, and in other commu-
nications directly to" EPA staff and
consultants.

The estimated loss in Ohio coal pro-
duction during the period 1977-1980,
resulting from the shift to low sulfur
compliance' coal by fourteen major
Ohio power plants is 15.8 million tons
per year. This loss in production would
result directly from switches to low
sulfur coal supplies by the Ohio power
plants as a result of their attempts to
comply with the Ohio sulfur dioxide
regulations. The replacement coal
would be Central Appalachian coal
predominantly from eastern Kentucky
and central and southern West Virgin-
Ia.

In the context of Ohio's total coal
production of 46.9 million tons per
year, the projected curtailment repre-
sents a 33.7% drop in production in
Ohio's coal mining industry. Further-
more, since Ohio utilities purchased
32.3 million tons of coal from Ohio's
mines in 1977, the curtailment
amounts to 48.9% of Ohio utility coal
use (Appendix B).

The corresponding projected curtail-
ment in the Ohio power plants' use of
high sulfur coal from neighboring
states, primarily West Virginia and
Pennsylvania is estimated to be 1.32
million' tons per year. The predomi-
nant impact of the projected shift in
use of coal in Ohio, therefore, is
within Ohio's 25 coal producing south-
eastern counties. The 1980 curtailment
in Ohio utility consumption of high
sulfur coal from neighboring states ex-
pressed as a percentage of total 1977
production ranges from 0.1% for Indi-
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ana to 0.7-% for Pennsylvania and
West Virginia, to 1.0% for Maryland.
,EPA also examined shifts in demand

for Ohio coal by electric utility plants
in neighboring states. This analysis
showed that the projected net curtail-
ment in Ohio coal production over the
time period of EPA's analysis may be
slightly less than 15.8 million tons per
year. If planned increases in Ohio coal
use by certain Ohio power plants
occur by 1979, the coal production
losses could be reduced to 14.1 million
tons per year. On the other hand, pro-
jected changes in supply and demand
for Ohio coal by power plants in other
states,. some of which are owned by
Ohio utilities, would increase this re-
duced curtailment slightly, resulting
in a net estimated loss of 14.4 million
tons annually in 1980. Although losses
would be significant because of con-
tracts terminated or not renewed by
power plants, primarily in Michigan,
that are switching to other fuels to
meet environmental regulations, the
losses would be very nearly offset by
new contracts from power plants in
other states such as Pennsylvania. The
net loss resulting from demand shifts
by-,utilities in neighboring states is es-
timated to be 0.3 million tons per year.
Therefore, taking all known coal use
plans into account,, the net projected
curtailment in Ohio coal production is
reduced to 14.4 million tons per year.
EPA has determined that even this re-
duced coal production loss (30.7%)
would represent a significant impact
on Ohio's coal mining industry.

For purposes of this proposed deter-
mination, however, the curtailment es-
timate of 15.8 million tons per year
was used as the basis, of the economic
impact analysis discussed below. This
figure represents the projected curtail-
ment resulting directly from the plans
of the Ohio power plants to comply
with Ohio's sulfur dioxide regulations
by using low sulfur coal.

Based on the.findings of the analy-
ses of the. low sulfur coal market in
Central Appalachia conducted by EPA
and made available for public review
and comment on July 31, 1978 (43 FR
33312), alternative markets for Ohio
coal are not likely to be found before
the mid to late 1980's time period
when new power plants subject to
EPA's New Source Performance
Staxidards are constructed in the late
1980's and such plants could purchase
Ohio high sulfur coal for use with
stack gas scrubbers.

Finally; the projected curtailments
may be affected by pending review by
EPA of the emission standards appli-
cable to seVeral of the Ohio power
plants under the remands of the Court
of Appeals for the Sixth Circuit, Cin-
cinnati Gas and Electric Co. v. EPA,
578 F2d 660,666 (6th Cir. 1978) and pe-
titions for review of plan provisions

submitted to EPA by certain Ohio util-
ities. If these proceedings result in re-
visions to the plan, the actual coal cur-
tailment may be greater or lesser than
projected in EPA's current studies.

PROJECTED EMPLOYMENT IMPACt'S

As indicated in Appendix C, EPA es-
timates that the projected curtailment
in Ohio coal production of 15.8 million
tons per year due to Ohio power
plants switching to low sulfur coal In
order to attain compliance with the

'Ohio sulfur dioxide regulations by the
end of 1979 will result in an estimated
loss of 5,270 mining Jobs in Ohio's
southeastern coal producing counties.
This represents approximately 35% of,
Ohio's total coal miner work force of
15,200 active miners in 1977. The
miner job displacement data were esti-
mated by tracing supplies of Ohio coal
expected to be terminated by Ohio
utilities to individual mines producing
that coal. The job loss estimates also
take into account differences in em-
ployment figures associated with sur-
face and deep mine coal producing op-
erations.

During the 1977 to 1980 time period,
other changes in mine employment
will have occurred. As a result of an-
ticipated increases in Ohio coal
demand by some Ohio utilities for rea-
sons other than compliance with the
State's sulfur .dioxide plan require-
ments, approximately 1,070 coal
mining jobs could be creatpd. These
jobs are expected to be created and
filled before the employment losses as-
soclated with the switch to low sulfur
coal by Ohio powerplants, and there-
fore, they are not expected to offset
the losses due to the switch to low
sulfur coal. A later gain, however, In
coal mining employment resulting
from increases in Ohio coal demand by
powerplants in Pennsylvania is expect-
ed to occur. EPA estimates this gain
will amount to 680 Jobs. In addition, a
loss of 1,360 coal mining Jobs is expect-
ed as a result of various Michigan util-
ities also shifting from Ohio coal to
low sulfur coal from other States.
Taking these additional changes in
'coal mining employment in Ohio into
account results in an estimated net de-
crease in employment of 4,880 Jobs
c6mpared to the 1977 level. This repre-
sents about 32% of Ohio's 1977 coal
mining jobs. However, if the timing of
the employment gains and losses is
considered, the net total decrease
after early 1979 is expected to be 5,950
jobs. This represents about 39% of
Ohio's 1977 coal mining employment.
Because of the lack of growth In other
sectors of the southeastern Ohio econ-
omy, there is little likelihood that the
economy could absorb the coal miners
and other workers that would be dis-
placed by the shift to out-of-State
coal.

FEDERAL REGISTER, VOL 43, NO. '250--THURSDAY, DECEMBER 28, 1978



NOTICES

Because an estimated 5,270- jobs
would be lost directly due to the pro-
jected switches to low sulfur coal by
Ohio powerplants, this figure was used
to project unemployment rates and es-
timate related job losses in Ohio using
economic modeling techniques.

Coal mining unemployment would
increase significantly in the southeast-
ern Ohio counties hardest hit partfcu-
larly Belmont, Monroe, Harrison, Jef-
ferson and Tusearawas Counties. Ap-
pendix D sets out the estimated loss In
coal production and corresponding re-
duction in coal miner employment es-
timated by EPA for five individual
southeastern Ohio counties. For exam-
pIe, in Belmont and Monroe Counties.
2,310 coal mining jobs, corresponding
to a 41.7% reduction in the two

-County coal mining employment base
would be lost. In Harrison County,
1,240 coal mining jobs would be lost
representing a 51.5% reduction in
County coal mining employment. The
corresponding percent reduction in
coal mining employment for Jefferson
and Tuscarawas Counties is 56.0% and
63.3%, respectively. For Ohio's remain-
ing coal producing counties, the per-
cent reduction in coal mining employ-
ment would be 17%.

As a result of the estimated 5,270
coal mining jobs lost, jobs in other em-
ployment sectors in Ohio would, of
course, also be affected (Appendix C).
Job losses in mine supply industries
are estimated to range from 3,170 to
3,530. Losses in industries dependent
on household spending, e.g., house-
hold services, refitals, wholesale and
retail sales, production indumtries, etc.,
are estimated to range from 4,740 to
6,500 jobs. The loss of jobs in other oc-
cupations, termed a "ripple effect,"
was calculated on the basis of U.S. De-
partment of Commerce and U.S. De-
partment of Agriculture economic
models modified for the Ohio econo-
my. The total employment loss attrib-
utable to the projected Ohio utility
coal switch, therefore, could amount
to as many as 13,180 to 15,300 Jobs.
This total represents approximately
0.3% of Ohio's total State employ-
ment. The effect on certain Ohio
southeastern counties, where a major
industry is coal mining, would be espe-
cially severe.

Appendix E details the projected
total employment impacts for four
southeastern Ohio counties. For exam-
ple, total jobs lost in the Belmont/
Monroe Counties area is projected to
range from 3,995 to 4,435. This repre-
sents 10.0 to 11.1% of the total labor
force in the two counties. Harrison
County would be hardest hit with 25.7
to 28.3% of the labor force affected.
Unemployment rates for Belmont/
Monroe Counties. would more than
double-and for Harrison County would
increase at least four-fold. For the

four county area,. 7.9 to 8.7% of the
total labor force would be affected
over and above the pre-impact unem-
ployment rate of approximately 6.8%.
If all these workers remained in the
areas without jobs, the total unem-
ployment rate would reach 15% for
the four contiguous counties with a
total civilian labor force of more than
85,000 people.

PRJECoT Ecoxouarc IMpACT

Direct wage losses due to the lay off
of 5,270 miners are estimated by EPA
to be $90 million annually. Job losses
in the non-mining sector wotld add
$105 to $125 million annually in. lost
wages. The total annual Income loss In
Ohio would therefore be $195-$215
million directly resulting from the pro-
jected Ohio utility coal switch. Ap-
proximately $36-$41 million. in unem-
ployment benefits would have to be
paid. This amount represents a 10%
increase in the State's current outlay
for unemployment benefits. After 26
weeks such benefits would cease and
welfare benefits would begin for those
who would be eligible.

Due to a multiplier effect, whereby
the reduction In coal output and asso-
ciated employment effects are magni-
fied throughout Ohio's economy, the
total loss in the annual gross state
product would be $400 million or
greater. Although the decline In busi-
ness activity represents only up to
0.4% of Ohio's current annual gross
product, the effects of. such a loss
would be severely felt in Ohio's coal
producing counties. The data in Ap-
pendix C *summarize the local and re-
gional economic impacts.

CozZcLusioN; Am AcTzox

'In consideration of the foregoing,
EPA proposes to determine under sub-
section 125(a) of the Clean Air Act [42
U.S.C. 7425(a)3 that action may be
necessary under subsections 125(b)
and (c) [42 U.S.C. 7425(b) and (c)] to
prevent or minimize the significant
local or regional economic disruption
and unemployment that would occur
as a result of the projected use by
major fuel burning stationary sources
operated by Ohio utilities of coal or
coal derivatives not locally or regional-
ly available. Proposed rules or orders
under subsection 125(b) may prohibit
certain Ohio power plants from using
fuels other than locally or regionally
available coal or coal derivatives to
comply with Implementation plan re-
quirements.

According to the provisions of sub-
section 125(b) such rules or orders
may only be issued after the final cost
to the consumer of such an action Is
taken into account. EPA Is conducting
studies to define the consumer impact
of action under section 125.

Under subsection 125(c), certain
Ohio power plants may be required to
enter into long-term contracts for sup-
plies of regionally available coal or
coal derivatives which would prevent
or minimize the curtailments in Ohio
coal production projectecrby this pro-
posed determination. In such a case,
the power plants may also be required
to acquire any additional means of
emission 1lnitation that may be neces-
sary to comply with the requirements
of the Ohio sulfur dioxide regulations
while using such coal or coal deriva-
tives as fuels. With respect to the
Ohio power plants that have projected
the coal switches used as a basis for
this proposed determination, EPA has
examined the technical feasibility and
costs of several such means of addi-
tional emission limitation including
stack gas scrubbing, coal washing, coal
blending and combinations of these al-
ternative compliance strategies. Notice
of Availability of the report detailing
the results of this study was Lued by
EPA on November 7, 1978, (43 FR
51842).

This proposed determination estab-
lishes a comment period commencing
with the date of publication and con-
tinuing for 60 days. In addition, a
public hearing will be conducted in Co-
lumbus, Ohio, on January 30, 1979,
permitting public participation in this
Proposed determination. The time and
location of the public hearing is indi-
cated above.

Comments and testimony will be re-
ceived by EPA concerning all the
Issues defined in the July 13, 1978,
notice of proceedings. EPA has re-
ceived many written comments and
heard testimony concerning these
Issues during the initial comment
period and the public hearings held in
Ohio in August, 1978. The focus of the
presently announced public hearing,
therefore, will be the information de-
veloped as a basis for this proposed de-
termination which is described in this
notice and the two technical reports
Issued simultaneously and described
below, and the Issues associated with
EPA's future course of action under
section 125.

The Ohio utilities affected by any
rules, orders or other administrative
action proposed under subsections
125(b) and (c) will be specified at the
time any such action is proposed. Such
proposed administrative action, if
found to be necessary, will be pub-
lished following or simultaneously
with the final determination under
subsection 125(a). In the interim, EPA
will make available for public review
and comment reports of all studies
conducted which are relevant to these
proceedings. These studies include the
engineering assessment of alternative
compliance strategies for selected
'Ohio fuel burning power plants and
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the Central Appalachian low sulfur
coal supply and demand analysis. al-
ready Issued for public review and
comment. Two reports described below
are being made available simulta-
neously with this notice. Yet to be
issued for public review and comment
are an additional coal market study as-
sessing the costs of Ohio and Central
Appalachian coal and transportation
impacts of the projected Ohio coal
curtailments, and an economic analy-
sis, including cost to the consumer, of
the projected coal use plans as well as
the alternative compliance strategies
for selected Ohio fuel burning power
plants. Results of these studies will
serve as a basis for any proposed EPA
action under subsections 125(b) and
125(c) affecting individual power
plants; All pending reports, when com-
pleted, will be made available for
public comment with a minimum 30-
day review and comment period. A
timely notice in the FEDERAL REGISTER

NOTICES

will indicate the availability of docu-
ments, requested deadline dates for
comments, and other necessary infor-
mation. Public availability of all re-
ports andthe closing of the comment
periods for the reports are expected to
occur by Marci 1, -1979. Since a final
determination under subsection 125(a)
is expected to be issued by approxi-
mately this date, any proposed action
under subsections 125(b) and 125(c)
will be announced by EPA in the FED-
ERAL REGISTER following this date.

The complete technical background
for this proposed determination may
be found in two documents which are

-hereby made available for public
review and comment. EPA will consid-
er all comments received within the 60
day comment period established for
this proposed determination: The re-
ports are ehtitled: "Regional Economic
Impact Analysis: Ohio Section 125
Study," and "Draft Report: Potential
Impacts on the' Ohio Coal Market:

Ohio Utility Compliance with Applica-
ble Air Emission Limitations: Section
125 Study."

Copies of the two reports have been
distributed to organizations and Indi-
viduals who are known to have an In-
terest in the Ohio section 125 proceed-
ings. Copies of the reports are also
available for public inspection and
copying during normal business hours
at the librar repository locations indi-
cated in 43 FR 30113.

Written comments should be submit-
ted to the address indicated in this
notice. Copies of all comments re-
ceived and responses thereto will be
placed- in the above referenced loca-
tions following close of the comment
period.
(Section 125 of the Clean Air Act as amend-
ed August 7, 1977, 42 U.S.C. 7425.)

Issued in Washington, D.C., on De-
cember 19, 1978.

DouGLAs M. COSTLE,
Administrator.
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API)C.DTX A

Projected Curtailrent- 'n 11 h sulfur Coal Production
Fue to Fuel Silt-ch-no Iy Ohio Ut.lities

3977 Coal
Produc -on

(iJllions of- tons)"

46.9

28:0

1.98P Curtalment
(mULl ions of tons)

35.8

n.02

- M80 Qurta-lreni-
.Percent- of 1977
Production

33.7%

0.1%

Pennsylvania

W. Kentucky

West- Virqnia

Marylarrl

Tdtal

83.2

50.8

95.4

3.3

307.6

0.59

0.0

0.68

0.03

17.12

Coal production data cbtaned frm Depart-nent of Enerejy,

Fnerqy Data Reports, Teekly Coal Dat-a Report 933, May In, 197R.

2 Coal curtailment data cib-ained frrn Ohio uft-;It-ies throuolh

public hearing test-mony, responses to PA Sect-on 13.14 letters
of inqui.ry, Ohio -F2 plan suhnissions, an-I other data subrit- e
to FPA. 2
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State-

Oho

Indiana

0.7%

0.0%

0.7%

1.0%
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APPENDIX. B

Projected Coal -- arket - Impactz Of Fuel
a;itchinq By Coal ,it-ilities

Annual Ohio Coal Production (1977)

Annual Ohio Ui- ility Use 'of
Ohio Coal (1977)

Curtailen- Due to Fuel Swi-ching
by Ohio Ut-LU. 'tlies

Reduction in Ohio Coal Use
by Ohio Uf-Iit-.;es

Reduction in Total Ohio
Coal Production I .

46.9 mrillion tons

'32.3 m1.1ion tons

.1.5.8 riUllIon t-ons

48.9%

33.7%

Ohio ut-il44ty, Ohio coal use dat-a obt-ainel fran Na:a.onal Coal

Associati-on, 1.91 St-eam Plan- Fact-ors Revort- wlich smiyarizes
Forn 423 submissi.onsby eject-ric ut-4i.i-ie! t-o 1he Federal Energy
Requlatory.Comi.ss'on.
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APPrHIIIM r"

Project-el Piployr.nf- anl cononl.c Tnpact-s of: Fuel
Sw .'-ch;.rrI )N. Oho It-1.es

Ohio Coa *lini;yl Jobs (11077)1

"1;.n~yi. l Jobs bsl- by 1DIM nue.t-o
Coal Prtxluct-v)n Curt-ailnent-s

15,200

5,270

Percent, or "oi-al

Jobs Lost .n Coal. 'I{ K, Supplv Tn 3st-es

Jobs Lo st in Indust-ries Polaf-xd t-o 'Imxsehol-I
Spend.l (!ouseholrl Serv.ces, Rent-alis, 3
Wholesale and Pet-ai. Sales, Prciuct'ton, tc.

'Tht al Jobs lost-

-ot-al. Pnnual t.aqen ros-

ot-al [in Fiplovr.ent- Fenefit-
Payte.nt-s

"of-al Annua.l Loss i2 Ohio
Gross S-at-e Product

34.7e;

3,170 - 3,530

1,740 - 6,500

13,180 - 15,300

S105 - S215 r.llion

136 - $41 ri.1iion

S400() -01i or ,ireat-er

Ohio coal :-. ne emplo,.nt'- dat-a wore cbt aIne, frr the .hi'h I\3partnent-
of Inlust-rilal Relat-.ons, I)ivison of tlines Annual Pe 1 -xrt, 1977.

The project-rld coall ine Ineplor.nt" dat-a were rePVelel hy tracirg

i.ndividlual ut-i I;f-v coal curt-a-i.lents t-o exrec-1 E.plnv.-ent- losses
at- sut-rnlx' 4 rn '-it rns fro-i infor-ion prov.ided by Ov- hcC'i t 1i-e
and Ohio coal -mi'ne q erators. 1,4ere t-:;!; wras nt- r-s~sble, mcl'on'i ent-
innact-s %vere est-h 't-ed by analysis of coal mi.ne rrmnlcyrnnt- an,
nrcxluct-ion lat-a found i.n Hie 1177 Pivision of 't.nes Annual rzpmrf-.

Job losses .n t-he non-in'ri sect-or anti ;mpact-s on ft-eO',hio .qross
annual prcloct- were est-ihaf-ed bw usinet Peart-rient- of Cao erce rP."S
and D-.art-xqent- of Aricult-ure RIO'S econntxc nrlels.

4.aqe loss and unc-niovmen- '>neffit- dat-a were ,ht-i ned frri t-he
Ohi-Pureau of Enployrent- Serv.ces. -
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.APPEHTDIX D

Projected Coal Curtailmnnt and Coal Mining
Unemployment Impacts in Selected Ohio Counties

of Fuel Switching by Ohio Utilites

1980 Curtailmeht
(millions of tons)

1980 Coal 'lining
Jobs Lost

Percent, Redu~tion
in 3.977 County Coal
Miinig Fmploymdnt

Belmont/Monroe

11arrtson

Jefferson

Tuscarawas

R6aining SE Ohio
Coal Producingm Count-ies

I
Total
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County-

6.21

2.79

1.26

0Y.95

4.59

15.80

2,310

1,240

470

190-

1,060

5,270

41.7%

51.5%

56.0%

63.3%

17%

I,
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[6560-01-M]

[FRL 1031-6]

TOTAL MAXIMUM DAILY LOADS UNDER
CLEAN WATER ACT

AGENCY: Environmental Protection
Agency.

ACTION: Notice.
SUMMARY:. The purpose of this
notice is to finalize EPA's identifica-
tion of pollutants suitable for total
maximum daily load calculations pur-
suant to the Clean Water Act. EPA
proposed an identification for public
comment on September 20, 1978. This
identification is being issued pprsuant
to the Act's requirement that EPA de-
velop and publish information "on and
the identification of pollutants suit-
able for maximum daily load measure-
ments correlated with' the achieve-
ment of water quality objectives."
EPA is Identifying all' pollutants,
under proper technical conditions, as
being suitable for the calculation' of
total maximum daily loads. Within 180
days after publication of this notice,
the Act requires each state to submit
its first identification of waters requir-
ing total maximum daily loads and its
first load calculations.
DATE: This identification is effective
December 28, 1978.
FOR FURTHER INFORMATION
CONTACT:

Tim S. Stuart, Office of Water Plan-
ning and Standards, U.S. Environ-
mental Protection Agency, 401 M
Street SW., Washington, D.C. 20460,
telephone '202-245-3042.

SUPLEMENTARY INFORMATION:
On September 20, 1978,; EPA pub-
lished a notice in the FEDEAL REGIS-
TER (43 FR 42303) proposing an identi-
fication of pollutants suitable for total
maximum daily load (TMDL) calcula-
tions pursuant to the Clean Water Act
(33 U.S.C. § 1251 et seq.). The purpose
of today's notice is to finalize EPA's
identification of pollutants suitable
for TMDL calculation. This notice is
issued pursuant to section 304(a)(2)(D)
of the Act. (33 U.S.C. § 1314(a)(2)(D).)

The legal basis, proposed identifica-
tion arid information on calculating
TMDL's, priority ranking and content
of State submissions were set out in
the proposed notice. Interbsted per-
sons were invited" to submit written
comments on the identification and in-
formation within 45 days from the
date of publication. EPA received com-
ments, from 21" respondents including
four State agencies, three-local gov-
ernmental organizations, 11 private
concerns (industrial/consulting), and
two attorneys. These written com-
ments are available for public inspec-
tion at EPA headquarters.

NOTICES

EPA has carefully considered all of
the comments received and a discus-
sion of the significant comments with
the Agency's response thereto follows.
The discussion is based on the format
of the original notice.

(A) RESPONSES To CoimmrsNS

BACKGROUND

(1) Two State water quality agencies
suggested that both past and present
State and Federal water quality pro-
grams were sufficient to accomplish
the purposes of the Act, and that was-
teload allocation and other modeling
efforts that had already occurred or
that were already scheduled were suf-
ficient. In their view, additional re-
soures and efforts lii this area would
be misdirected. -

Section 304(a)(2)(d) requires that
-EPA identify pollutants suitable for
TMDL calculation. EPA is currently
under an order of the United States
District Court for the District of Co-
lumbia to comply with section
304(a)(2)(D). EPA is aware of ongoing
programs, and therefore, the proposed
identificatioi of pollutants is not in-
tended to require States to devote ad-
ditional resources to TMDL and waste-
load allocation development. Results
of past or ongoing efforts, where ade-
quate, can be submitted to initially
satisfy the TMDL requirement. Specif-
ics on timing, content and level of
detail of future TMDL's will be negoti-
ated by each State and the appropri-
ate EPA Regional Office. EPA also be-
lieves that implementation and use of
TMDL's can also serve as a tool for de-
veloping equitable and technically
sound wasteload allocations. -

(2) One commenter suggested that
EPA's reference to the existing water
quality management (WQM) regula-
tions was not meaningful, since they
will soon be superseded.

The proposed water quality manage-
ment regulations also require the de-
velopment of TMDL's as part of the
water quality management planning
process (40 CFR 35.1519, see 43 FR
40750, Sepember 12, 1978).

(3) One commenter suggested that
the court order pursuant to which
EPA was proposing to identify pollut-
ants -suitable for TMDL calculation
was mandatory only for the Patuxent
River Basin.

The court order was not limited in
its effect to the Patuxent River Basin.
In any case, EPA believes that its iden-
tification should be made on a' nation-
wide basis to encourage uniformity
among the States and EPA regions for
implementation of the TTvMDL pro-
gram.

PROPOSED IDENTIFICATION AND IMPLE-
MENTATION INFOMRATION-IDENTIFICA-
TION

(1) Many commenters suggested that
the phrase "under proper technical
conditions" should be clarified.

"Proper technical conditions" refers
to the availability of the analytical
methods, modeling techniques and
data base necessary to develop a tech-
nically defensible TMDL. These ele-
ments will vary in their level of sophis-
tication depending on the nature of
the pollutant and characteristics of
the segment in question. They must be
determined on a case-by-case basis. It
is impossible to detail the proper tech-
nical conditions for all pollutants In
all situations. Moreover, EPA docs not
want to preclude States from develop-
ing their own approaches.

(2) One commenter suggested that
EPA's proposed Identification evades
the intent of § 304(a)(2)(D) since no
specific Identification of pollutants Is
made.

The statute does not require the
Agency to specify by name every pol-
lutant suitable for TMDL calculation.
Since EPA's Identification includes all
pollutants, It would be unreasonable
and unnecessary to list all chemicals
and other pollutants by name.

(3) One cbmmenter recommended
that only actual pollutants be Identi-
fied and not the parameters which
merely indicate the presence of pollut-
ants without identifying them.

EPA believes that the determination
of TMDL's for parameters which indi-
cate the presence of pollutants (e.g.,
total dissolved solids, suspended solids)
can be useful in certain situations and
should not be excluded from consider-
ation.

INFORMATION-CALCULATION OF TMDL'S

(1) One comment requested a defini-
tion of TMDL.

A TMDL can generally be defined as
the pollutant loading for a segment of
water that results in an ambient, con-
centration equal to the numerical con-
centration limit required for that pol-
lutant by the numerical or narrative
criteria in the water quality standards.

(2) A few commenters felt that some
pollutants are not suitable for TMDL
calculations because adequate analyt-
ical methods or modeling techniques
do not yet exist.

The Agency believes that TMDL's
can be determined for any pollutant.
EPA recognizes that proper tech-
niques do not exist for all pollutants
in all situations; however,; proper tech-
niques can be developed for any pol.
lutant given adequate resources. A lira.
ited list of specific pollutants would be
too restrictive because it might pre.
clude the States from determining
TMDL's for other pollutants for
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which proper techniques can be devel-
oped.
- (3) A number of comienters stated
that the notice does not provide ade-
quate technical information and guid-
ance for the States to use in the calcu-
lation of TMfL's for specific pollut-
ants, and suggested that EPA provide
additional guidance on this subject.

Most States already have some expe-
rience with the wasteload allocation
process, and generally have-the knowl-
edge-needed-to determine the proper
techniques and conditions for
TMDL's. Those States which do not
have the knowledge have easy access
to it in the technical literature, EPA
guidance, and contractor expertise.
EPA recognizes the desirability of ad-
ditional technical guidance for the cal-
culation of TMDL's and is developing
such guidance.

(4) Several commenters felt that
TMDL's could not be developed in the
absence of numerical criteria in water
quality standards.

Where numerical water quality crite--
ria do not now exist, States may use
information published by EPA under
section 304(aY of the Act (e.g., "Red
Book" criteria) or may use available
information in the technical literature
for developing TMDL's.

(5) A few commenters expressed dis-
satisfaction over how conservative and
nonconservative pollutants are de-
fined, and how'conservative TMDL's
(C-TMDL's) are distinguished from
nonconservative TMDL's (N-TMDL's).
Two commenters felt that the defini-
tions of conservative and nonconserva-
tive pollutants are not flexible enough
to allow for variations in locations and
conditions which affect the behavior
of many pollutants. One commenter
belieted that the manner in which N-
TMDL is diicussed does not adequate-
ly distinguish it from, C-TMDL, and
suggested that the major difference
between the two classes of pollutants

--is- that the N-TMDL is affected by
chemical and biological processes in
the aquatic environment and not just
by flow or volume.

As noted above, a TMDL can be de-
fined as the pollutant loading for a
segment of water that results in an
ambient concentration equal to the
numerical concentration limit required
for that pollutant by the numerical or
narrative criteria in the water quality
standards. The means for determining
the TMDL will depend on the classifi-
cation of the given pollutant (Le., con-
servative or nonconservative). As indi-
cated in the September notice, EPA
recognizes that the dividing line be-
tween conservative and nonconserva-
tive pollutants is not sharp and the
classification of a given pollutant may
vary according to the situation (eg.,
the location of discharges and-other, -

conditions in the segment). Since

TMDL calculations are made on a
case-by-case basis, the States are free
to use their Judgment In classifying a
pollutant as either conservative or
nonconservative, based on Its charac-
teristics of the segment In question.
Also, EPA recognizes that N-TMDL's
are affected by a number of factors In-
cluding chemical and biological proc-
esses in the aquatic environment, and
the States will be free to use their
judgment in weighing these factors.

(6) One commenter questioned the
applicability of "Red Book" criteria to,
local conditions.

This issue was also, raised in EPA's
advanced notice of proposed rulemak-
Ing for water quality standards (43 FR
29588, July 10, 1978), and is now under
consideration by EPA.

INFORMTIO-PRIORITY RANKING

(1) One commenter suggested that
we use the criteria contained in the
existing WQM regulation (40 CFR
130/131) to determine priorities,
rather than the criteria in the propos-
aL

,Currently, 40 CFR 130.20(aX2)
simply requires a ranking of segments
based on a statewide assessment of
water quality problems. The criteria in
the notice provides more guidance.
EPA feels that more detailed guidance
is necessary because this Identification
triggers the States' requirements to
develop TMDL's.

(2) Another commenter stated that
EPA's proposed criteria for determin-
ing priorities were not necessarily con-
ducive to environmental improvement,
and suggested that efforts be concen-
trated on establishing water quality
standards.

This notice Is not intended to estab-
lish, on a nationwide basis, the appro-
priate level of resources to be devoted
to water quality standards revisions
but was intended to address the devel-
opment of TMDL's as required by the
Act.

(3) Dne commenter suggested that
priority rankings should reflect aval-
lablity of State resources.

EPA agrees that resources must be
considered In deciding where to devel-
op TMDL's The proposed water qual-
ity management regulations provide
for this consideration (See 40 CFR
35.1516-2 State Strategy).

(4) Another commenter proposed
that projected costs and benefits of at-
taining water quality standards be
considered In ranking segments for
TMDUS.

The existing regulations governing
establishment of water quality stand-
ards (40 CFR 130.17(c)) allow consider-
ation Of econmic factors. The benefits
of attaining water quality standards
should be considered In the water
quality standard setting process itself.

60663

(5) One commenter suggested that
factors other than (1) the severity of
pollution, and (2) the uses to be made
of the waters (Q 303(dX1MA)) may not
be consldered In establishing priority
rankings for waters.

Section 303(d)(1XA) Is not exclusive
of other factors. While States must
consider the severity of pollution and
uses 1to be made of the waters in estab-
lishing priority rankings, the statute
does not preclude consideration of ad-
ditional relevant factors such as
timing, resource needs and level of
technical detail.

(6) One commenter noted that while
§ 303(d)(1)(C) requires that TMDL's be
calculated for waters in which the ef-
fluent limitations are not stringent
enough to implement the applicable
water quality standard, § 303(dX3) re-
quires TMDLs be estimated "for the
specific purpose of developing infor-
mation" for all other waters.

The proposed Identification did fail
to make this distinction cear The
proposal primarily deals with the
States' obligations under section.
303(d)(1(C). AIl elements of the pro-
posal, Including recommendations for
proritization of TMDL calculations
related to the States' obligations
under section 303(d)(1)(C). These ele-
ments of the proposal would also
apply to the States' obligations under
§303(d)(3) although EPA considers
this requirement of the Act less sig-
nifIcant than the requirement of sec-
tion 303Cd)(l)(C). Section 303Cd)(3)
deals with waters other than those
Identified in section 303CdXlXA) and
(B) and requires TMDIL's be estimated
for Informational purposes. While
States should Identify all water seg-
ments within their boundaries.
T L's need be calculated only for
pollutants for which the segments are
water qality limited.

(7) One commenter requested a
clarification of EPA's policy towards
TMDL's In segments without existing
water quality problems

EPA's notice was intended to indi-
cate that States are not limited to per-
forming TMDLs in water quality lin-
Ited segments but may also calculate
TMDL's in segments which are not
water quality limited. The draft has
been revised accordingly.

(8) One conmnenter suggested that
municipal dischargers be In compli-
ance with effluent limitations before
TMDL's are developed and wasteload
allocations are made.

This is not a required prerequisite in.
the Act for development of TMDL's or
wasteload allocations.

(9) One commenter suggested that
the required date for pollutant identi-
fication should be deferred until after
compliance with best available techo-
logy economically achievable (BAT)
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effluent limits under section 301 of
the Act.

The Identification Is'required by
court order. In fact, the Act required
identification within one year of the
enactment of the 1972 Amendments.
In any case, the stream quality that
would be achieved through compliance
with BAT effluent limitations can usu-
ally be modeled prior to date of actual
compliance. This makes it unnecesary
to wait until after BAT compliance is
achieved to see if the water quality
standards will be met.

(10) One commenter requested a
clarification of the Issue of point and
nonpoint source loadings.

We have eliminated the reference to
nonpoint source contributions in esab-
lishing priorities for TMD)L develop-
ment, since the relative significance of
point and nonpoint source contribu-
tions will in some cases not be deter-
mined until TMDL's are developed.

(11) Some commenters expressed
concern that the proposal appeared to
downgrade the role that TMDL's play
in setting of effluent limits and criti-
cized what they described as the
EPA's lack of a sense of urgency in
setting TMDL's. In their opinion this
could lead to discharge limitations
more stringent than necessary to meet
water quality standards.

As stated in the proposal, EPA has
not considered the development of
TMDL's as a high pr6rity since many
of the practical results are being
achieved through State water quality
management processes. EPA does not
consider the establishment of TMDL's
as essential to setting of water quality
based effluent limits. Development of
TMDL's pursuant to section 303(d) is
not a necessary prerequisite to adop-'
tion or enforcement of water quality
standards, and therefore, will not de-
termine the validity of existing, re-
vised or new water quality standards.
EPA believes' that its Identification
and information provide a phased ap--
proach to establishment of TMDL's
consistent with the intent of Congress,
and also ensure that current State
water quality management programs
will not be disrupted. EPA's Identifica-
tion also provides needed flexibility in
the development of TMDL's

(12) One commenter suggested that
the notice should require calculation
of TMDL's'for all water quality limit-
ed segments by 1983.

While EPA encourages the establish-
ment of TMDL's at 'the earliest date
practicable, calculation of TMDL's will
be an evolving and time consuming
process which does not lend itself to
imposition of a deadline date. This
should not be a problem since, as
stated in the notice, development of
TMDL's is not a necessary prerequisite
to adoption or enforcement of water
quality standards.

NOTICES

STATE SUBMiSSIONS above, both sections 303(d)(1)(C) and
303(d)(3) require States to performOne commenter maintained that it TM L's, but EPA considers the re-

would be difficult for States to submit quirements of section 303(d)(1)(C) to
their first TMDL calculation within be of greater importance toward
six months of EPA's final Identifica- achieving the goals of the Act. The
tion, particularly in light of the fact final notice reflects this position.
that prior to performing these calcula-. (2) The reference in the priority sec-
tions, segment identification and pri- tion to nonpoint source contributions
ority ranking should alsb be accom- in establishng priorities for TMDL do.
plished. . velopment has been deleted. The rea-

The identification of one or more soning supporting this revision was
segments, and a TMDL for one 'or that the relative significance of point
more segments, are the only items re- and nonpoint contributions will in
quired within six' months. Priority some cases not be determined until
rankings should be submitted as part TMDL's are developed.
of the State/EPA agreement. 'EPA rec- (3) Section 304(a)(2)(D) requires the
ognizes the problems in developing Administrator to both publish an iden-
TMDL's within six months, and there- tification of and information on pol-
fore reiterates that results of past or lutants suitable for TMDL calculation.
ongoing efforts can be submitted. The information provided in the pro-

OWNER COMM TS posed notice is not being revised sig-
nificantly (with the exception of (1)

(1) Several commenters suggested and (2) above), but should be consid-
that EPA modify its proposal to en- ered supplemented by EPA's response
courage public participation,, particu- to the comments. Additional informa-
larly in establishing-priorities and cal- tion in the responses is consistent with
culating TMDL and wasteload alloca- the information in the proposal and
tions. merely explains or elaborates on the

.The proposed water quality manage- Information in the proposal.,
ment regulations require compliance
with the forthcoming public participa-
tion regulations. (43 FR 40750, Sep-
tember 12, 1978). The WQI regula-
tions also specifically require the
WQvI planning agencies to provide
the public with an opportunity to
review and comment on proposed
plans (TAML's would be a part of

-these plans). • (40 CFR 35.1533-3).
These regulations also provide the
public with an opportunity to partici-
pate in the development of the State/
EPA agreements which will determine
priorities for completing TMDL's.

(2) One commenter asked whether
existing-NPDES permits will have to
be modified once a T1DL is complet-
ed.

NPDES permits are generally issued
for a five year period. In most cases,
permit conditions based on TMDL's
will be incorporated into permits only
upon reissuance.

(3) One commenter suggested .that
there should be a weighing of cost and
benefits for determining which dis-
chargers should have their permits
based on TMDL's.

This notice is not intended to pro-
vide guidance on how States should al-
locate the total maximum daily load
among individual point sources.

(b) REvIsioNs To THE PRoPosED NoTicE

As a result of, public comments and
continuing review of the proposed
notice by EPA, the following changes
have been made in the finalnotice:

(1) The notice has been revised to re-
flect the distinction of the States' obli-
gations under- sections 303(d)(1)(C)
and 303(d)(3) of-the Act. As discussed

(c) F nAL NOTXCE

This notice is being issued pursuant
to an order of the U.S. District Court
for the District of Columbia in Board
of County Commissioners of Calvert
County, et al. v. Costle, et al. (No. 78-
0572).

Under section 304(a)(2)(D) EPA was
required to publish an Identification of
pollutants suitable for total maximum
daily load calculation within one year
of the enactment of the 1972 Amend-
ments to the Act. On October 26, 1973,
EPA published a notice of availability
(38 FR 29646) of a two-volume docu-
ment containing a draft identification
of pollutants potentially suitable for
TMDL calculations. The draft identifi-
cation was never finalized.

EPA did not consider such finaliza-
tion a matter of high priority because
many of the practical results of such
an action are being accomplished in
any event through the required State
water quality management planning
process under sections 208 and 303(e)
of the Act. In particular, EPA's regula-
tions at 40 CFR § 131.11 (f) and (g) in-
clude TMDL calculations and waste-
load allocations as part of State water
quality management plans.

However, on June 20, 1978, the
Court issued an order requiring EPA
to publish a final identification under
section 304(a)(2)(D). EPA is, accord-
ingly, issuing this final notice of Iden-
tification today. Final identification
under section 304(a)(2)(D) triggers the
requirement under section 303(d) that
Statis, oi in certain instances EPA,
calculate TMDL's for all segments In
which water quality standards are not
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expected to be met through the imple-
mentation of technology-based efflu-
ent limitations. EPA has carefully con-
sidered these requirements in issuing
its identification, and we believe that
the identification published today will
have the least disruptive effect on on-
going State programs designed to meet
water quality objectives.

EPA's identification will make the
requirement for establishment of
TMDL's part of the States' ongoing
section 208 and section 303 planning
processes.. The identification should
therefore not require States which are
carrying out their functions under sec-
tions 208 and 303 to devote additional
resources to wasteload allocations and
TMDL development. Priority ranking
systems will-be established to keep the
development of TMDL's within availa-
ble resources.

This identification shall be-effective
as of December 28, 1978.

Dated: December 22, 1978.

THOMAS C. JoRLING,
Assistant Administrator for

Water and Waste Management

IDENTIFICATION AND IMPLEMENTATION
INFORMATION(

A. IDENTIFICATION

EPA's identification is as follows: All
pollutants, under the proper technical
conditions, are suitable for the calcu-
lation of total maximum dailit load.

The Agency believes that under the
proper technical conditions total maxi-
mum daily loads (TMDL's) and waste-
load allocations can be developed for
all pollutants. The requirements to
perform TMDL's will be adjusted .ac-
cording to a priority ranking as envi-
sioned by section 303(d) of the Clean
.Water Act (33 U.S.C. 1251 et seq.) to
avoid over-loading either the States or
EPA during the phased development
of TMDL's.

B. INFORMATION-CALCULTON OF TMDL'S

1. Water Quality Standards. Section
303(d)(1)(C) of the Clean Water Act
provides that-TMDL's will be calculat-
ed in order to establish an upper limit
on pollution loading which will still*
allow meeting applicable water quality
standards for the particular body of
water. The water quality standard for
each body of water consists of the des-
ignated use (classification) of the body
of water, the associated numerical and
non-numerical water quality critiria
necessary to protect the designated
use, and aritidegradation require-
ments. See 43 FR 29588-92 (July 10,
1978) for a recent detailed statement
on water quality standards.

TMDL's can only calculated for
water bodies and pollutants with a
specified numerical limit based upon
approved or' promulgated ambient,

NOTICES

water quality standards. Suchnumerl-
'cal limits may be specified in the
water qutality standards or may be
based upon the level of control neces-
sary to prevent the violation of a
quantitative or nonquantitative water
quality criterion. For example, a
TMDL could be calculated for a cer-
tain concentration limit for a toxic
substance, when this particular pollut-
ant is not specifically addressed in the
numerical criteria, if the concentra-
tion limit used is necessary to prevent
the violation of a general prohibition
against the discharge of toxic sub-
stances in toxic amounts.

Since TMDL's must be established
at levels necessary to Implement the
applicable water quality standards,
any change in numerical criteria for
pollutants contained in water quality
standards will Impact the TMDL's cal-
culated for such a pollutant. There-
fore, TMDL's should be reviewed each
time the corresponding water quality
standards are revised.

Finally, EPA recognizes that State
development of TMDL's and wasteload
allocations for all water quality limit-
ed segments will be a lengthy process.
Water quality standards will continue
to be enforced during this process. De-
velopment of TMDL's pursuant to sec-
tion 303(d) Is not a necessary prerequi-
site to adoption or enforcement of
water quality standards, and. there-
fore, will not determine the validity of
existing, revised or new water quality
standards.

2. Methods for TMDL Calculation.
Water' pollutants can generally be
classified as either conservative or
nonconservative. Technical conditions
for calculation of TMDL's and waste-
load allocations vary with the type of
pollutant, 'lth one method of calcula-
tion for pollutants which are generally
classified as conservative and another
method for pollutants generally classl-
fied as nonconservative. Conservative
pollutants (such as certain dissolved
solids) are those pollutants which per-
sist in the water column of the aquatic
environment. The amount of a conser-
vative pollutant in a given segment
will remain essentially constant over
time. Nonconservative pollutants
(such as many organic compounds)
decay or are otherwise removed over
time. This decrease in concentration
may be due to a number of factors in-
cluding chemical breakdown and blo-
degradation.

EPA recognizes that the dividing
line between conservative and noncon-
servative pollutants Is not sharp and
the classification of a given pollutant
may vary depending upon the level of
sophistication required in a particular
analytical situation. The classification
is, helpful, however, in determining
which method of calculation should be
used. See Simplified Mathematical
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Modeling of Water Quality, EPA,
March 1971, and Addendum to Simpli-
fied Mathematical Modeling of Water
Quality, EPA, May 1972.

a. Co nervative Pollutant TMDL (C-
TMDL). The C-TMhDL of a body of
water is that pollutant loading which,
by simple dilution with the receiving
body of water, results In an ambient
concentration equal to the specified
numerical concentration limit for that
pollutant, Le., the concentration limit
based upon the applicable water qual-
ity standards. Since the C-TMDL de-
pends upon simple dilution, the C-
TMDL varies directly with the vol-
umes or flows of dischargers and the
receiving body of water, with a larger
flow providing a larger C-TMDL.

b. Noncoservative Pollutant TMDL
(N-TMDL). The N-TMDLis not an in-
trinsic property of a body of water,
since the N-TMDL varies with a
number of factors, e.g., flow or volume
of the receiving body of water, flow
from dischargers, and the configura-
tion of discharge locations on the body
of water. Therefore, the N-TMDL can
only be calculated with fairly sophisti-
cated techniques such as mathemat-
Ical modeling, which takes these fac-
tors into account. As with the C-
TMD the N-TMDL results in an am-
bient concentration of the pollutant
equal to the specified numerical con-
centration limit for that pollutant, Le.,
the concentration limit based upon
the applicable water quality standards.

C. fIVIORMAIOr PrRIOR 7Y RANKING

EPA's proposed Identification of pol-
lutants Is not designed to require
States to devote additional resources
to wasteload allocations and TMDL
development. As stated previously, it is
envisioned that establishment of
TMDL's -would be part of States' on-
going sections 208 and 303(e) planning
processes funded under sections 106
and 208 of the Act. To keep the re-
quirements of developing TMDL's
within available resources and to meet
statutory schedules for preparing
TMDL's, States must establish prior-
Ity rankings.

1. Statutory Requirement Section
303(dX1)(A) requires States to identify
waters where water quality standards
will not be met by application of efflu-
ent limitations required under sections
301(bX1) (A) and (B) of the Act. These
waters are designated. as water quality
limited segments. The process of
stream segment classification has been
largely completed as part of basin
planning under section 303(e) of the
Act. Section 303(d)(2) requires States

'to submit their first segment identifi-
cations and TMDL calculations within

.180 days of the Administrator's final
Identification pursuant to section
304(a)(2)(D). After the States first
submission, subsequent segment Iden-
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tifications and. -TMDL calculations
must, be submitted from "time to
time." Section 303(d)(2). PTriority rank-
ings'of waters will ensure compliance
under a reasonable schedule with the
Act's "time to time" requirement. In
addition to State's obligations under
section 303(d)(1)(C) to calculate
TMDL's, section 303(d)(3) requires
States to estimate TMDL's for infor-
mational purposes for all waters not
identified in sections 303(d)(1) (A) and
(B). This latter requirement may be
assigned lower priority by the States
in their TMDL programs.

Section 303(d)(1)(A) required the
States to establish a priority ranking
for those waters which States identify
as water quality limited. In establish-
ing the priority ranking, § 303(d)(1)(A)
requires the States to take into ac-
count (1) the severity of pollution and
(2) the uses to be made of the waters
Identified. In assessing severity of pol-
lution, States should consider the type
of pollutants involved as well as the
violations of water quality stan.dards.
In addition, States are not limited to
addressing only segments with .exist-
ing problems butl may also take into
account the need to protect existing
high quality waters.

2. Priority Ranking Agreements
Since calculation of TMDL's, will be
part of State water quality manage-
ment planning, priorities for TMDL's
will be negotiated as part of the State!
EPA agreement under the.water qual-
ity management regulations. 40 CFR
,130.11; see proposed 40 CFR 35.1507,
43 FR 40742 (September 12, 1978).
EPA's recently proposed -regulations
would require States to establish pri-
ority ranking, as part of the State
strategy. The priority ranking, timing,
resource needs, level of technical
detail and other specifics of TMDL de-
velopment will be negotiated by the
States and EPA, and then set forth in
the work program.

3. Content of Priority Ranking. In-
developing the priority ranking in the
work programs for water quality seg-
ments on which TMDL's will be calcu-
lated during each following year, the,
States should consider at least the fol-
lowing factors.

First, section 303(d)(1)(A) requires
States to take into account (1) the se-
verity of pollution and (2) the uses to
be made of the waters identified. (See
discussion, part HI.C.1).

Second, States should also consider
other factors in establishing "priority
ranking of segments or priorities for
calculation of TMDL's'among the high
ranking segments. Some of the factors
for consideration in ranking may in-
clude the following:

(1) Calculation of TMDL's should be
given higher priority when they are
expected to result in effluent limita-
tions in NPDES permits. If -NPDES

NOTICES

permits are not scheduled for rels-
,suancein the near future, the-calcula-
tion of TMDUs for that segment may
receive-a low priority. Similarly, If im-
plementation of national effluent limi-
tation guidelines would eliminate
-water quality standards violations for
certain stream segments, calculation
of TMDL's-may receive low priority.
These considerations will avoid use of
limited resources where implementa-
tion of the TMDL's would not, be
likely in the near future.

(2) Resources may be concentrated
on segments and pollutants where ac-
ceptable models and adequate data are
available at reasonable cost.

(3) Since the A6t requires TMDL's to
be established at levels necessary to
implement water quality stajidards,
TMDL's should be designed to result
in the attainment of standards.

(4) States should also consider co-
ordinating the development of
TMDL's with other water quality anal-,
yses. These analyses include intensive
surveys and fixed station analyses
under the Basic Water- Monitoring
Program, -water quality standard revi-
sions, preparation of thq section 305(b)
report and advanced waste treatment
reviews conducted under section 208.

(5) States should also consider any
national priorities developed by EPA.

States may consider the above fac-
tors as well as additional factors they
deem important to the priority rank-
ing process for development of
TMDIL's. States will be required to set
forth justification for the priority
ranking of each stream segment but
will' not be required to develop a
system which sets forth each factor
considered and the weight given to
each factor. States will be required to
rank every water quality segment in
the State. However, States need not
reclassify segments already classified.

Ii. STATE SBMISSIONS AND EPA APPROVAL

To comply with the requirements of
the Act, States must submit the fol-
lowing information within 180 days of
EPA's final identification of pollutants
suitable for TMDL calculation.

(1) An identification of waters for
which effluent limitations required by
sections.301(b)(1) (A) and (B) are not
stringent enough to implement appli-
cable water quality standards. This re-
quirement can be *satisfied by referenc-
ing documents already submitted to
EPA, e.g., section 305(b) reports.

(2) The TMDL established under
section 303(d)(1)(A) for one br more of
the above waters. This requirement
can be satisfied by referencing docu-
ments already submitted to EPA or by
'submitting TMDL's based on informa-
tion available in other water quality
studies. States should indicate wheth-
er those loads .previously submitted to
EPA are stillregarded-asadequate. -

Priority rankings are not required
within 180 days. They will be submit
ted pursuant to schedules established
in the State/EPA agreements. Subse-
quent submission of TMIDL's shall also
be submitted pursuant to State/EPA
agreements,

Under section 303(d)(2), EPA must
approve or disapprove State submis-
sions. In reviewing State submisslons,
EPA may conditionally approve the
submissions with the understanding
that States will provide supplemen-
tary information within a reasonable
time and according to a schedule es-
tablished by the State/EPA agree-
ment. After EPA approval, section
303(e) requires' States to incorporate
the TMDL's into their water quality
management plans pursuant to section
303(e)(3)(C).

[FR Doe. 78-36206 Flied 12-27-78:8:45 am]

[6560-01-Mi]

[I'RL 1029-6; OPP-503973

ISSUANCE.OF AN EXPERIMENTAL USE PERMIT

The Environmental 'Protection
Agency (EPA) has Issued an experl.
mental use permit to the following ap-
plicant. Such a permit is in accordance
with, and subject to, the provisions of
40 CFR Part 172, which defines EPA
procedur(swith respect to the use of
pesticides for experimental purposes.

No. 11273-EUP-13. Sandoz, Incorpo-
rated, San Diego, California 92108.
This experimental use permit allows
the use of the remaining supply of ap-
proximately 240 pounds of the herbi-
cide norflurazon in or on apples, pears,
grapes, citrus crops, almonds and
almond hulls to evaluate control of
certain grassy and broadleaf weeds. A
total of 74 acres is involved; the pro-
gram is authorized only in the States
of Arizona, California, Oregon, and
Washington. The experimental use
permit is effective from November 30,
1978 to November 30, 1979. .Temporary
tolerances for residues of the active in-
gredignt in or on apples, pears, grapes,
citrus crops, almonds and almond
hulls have been established, (PM 23,
Room: E-351, Telephone: 202-755-
1397).

Interested parties wishing to review
the experimental use permit are re-
ferred to the designated Product Man-
ager (PM), Registration Division (TS-
767), -Office of Pesticide Programs,
EPA, 401 M Street, S.W. Washington,
D.C. 20460. The descriptive paragraph,
for the permit contains a telephone
number and room nimber for Infor-
mation purposes. It is suggested that
interested persons call before visiting
the'EPA Headquarters Office, so that
the appropriate permit may be made

FEDERAL.REGISTER,-,VOL 43, NO. 250-THURSDAY,DECEMBER'28,' 1978



conveniently available for review pur-
poses.-The files will be available for in-
spection from 8:30 am. to 4:00 p.m.
Monday through Friday.
(Section 5 of the Federal Insecticide, Fungi-
cide. and Rodenticide Act, as amended in
1972, 1975, and 1978 (92 Stat. 819; 7 U.S.C.
136).)

Dated: December 18, 1978.
DOUGLAS D. CAmPT,

Acting Director,
Registration Division.

[FR Doc. 78-36031 Filed 12-27-78; 8:45 am]

[6560-01-M]

(FRL 1029-7; PP 7G1933/T1801

NORFLURAZON

Renewal of Temporary Tolerances

On April 13, 1978 the Environmental
Protection Agency (EPA) gave notice
(43 FR 15487) that in response -to a
pesticide petition (PP 7G1934) submit-
ted to the Agency by Sandoz, Inc., PO
Box 1489, Homestead, PL 33030, tem-
porary tolerances were established for
residues of the herbicide norflurazon
(4-chloro-5-(methylamino)-2-(a,a,a-
trifluoro-m-tolyl)-3(2H)-pyridazinone)
in or on the raw agricultural commod-
ities almonds, almond hulls, apples,
citrus crops, grapes, and pears at 0.1
part per million (ppm). These tempo-
rary tolerances expired November 10,
1978.

Sandoz, Inc., requested a one-year
renewal of these temporary tolerances
both to permit continued testing to
obtain additional data and to permit
the marketing of the above raw agri-
cultural commodities when treated in
accordance with the provisions of an
experimental use permit (11273-EUP-
13) that has been renewed under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended
in 1972, 1975, and 1978 (92 Stat. 819; 7
U.S.C. 136).

The scientific data reported and all
other relevant material were evaluated
and it was determined that a renewal
of the temporary tolerances would
protect the public health. Therefore,
the temporary tolerances have been
renewed on condition that the pesti-
cide is used in accordance with the ex-
perimental use permit with the follow-
Ing provisions:

1. The total amount of the pesticide to be
.used must not exceed the, quantity author-
ized by the experimental use permit.

2. Sandoz, Inc., must immediately notify
the EPA of any findings from the experi-
mental use that have a bearing on safety.
The firm must also keep records of produc-
tion, distribution, and performance and on
request make the records available to any
authorized officer of employee of the EPA
or the Food and Drug Administration.

NOTICES

These temporary tolerances expire
November 30, 1979. Residues not in
excess of 0.1 ppm remaining in or on
almonds, almond hulls, apples, citrus
crops, grapes, and pears after this ex-
piration date will not be considered ac-
tionable if the pesticide Is legally ap-
plied during the term of and In accord-
ance with the provisions of the experi-
mental use permit and temporary to-
lerances. These temporary tolerances
may be revoked if the experimental
use permit is revoked or if any scien-
tific data or experience with this pesti-
cide indicate such revocation is neces-
sary to protect the public health. In-
quiries concerning this notice may be
directed to Ms. Willa Garner. Product
Manager 23. Registration Division
(TS-767), Office of Pesticide Pro-
grams, 401 M St., SW., Washington
DC 20460 (202/775-7012).

Dated: December 19, 1978.
(Seclon 408(j).of the Food. Drug. and Cos-
metic Act [21 U.S.C. 346(J)].)

DOUGLAS D. CurPT,
ActingDirector,

Registration Division.
(FR Doe. 78-36030 Filed 12-27-78; 8:45 am]

[6730-01-M]
FEDERAL MARITIME COMMISSION

[Independent Ocean Frelght Forwarder
License No. 1008]

FOX FORWARDING CO., MARIE G. FOX D.B.A.

Order of Revocation

On November 30, 1978, Fox Forward-
inT Company, Marie G. Fox d/b/a
1617 Wrenford Road, Cleveland, Ohio
44121, requested the Commission to
revoke its Independent Ocean Freight
Forwarder License No. 1008.

Therefore, by virtue of authority
vested in me by the Federal Mritime
Commission as set forth In Manual of
Orders, Commission Order No. 201.1
(Revised), section 5.01(c). dated
August 8, 1977;

It is ordered, that Independent
Ocean Freight Forwarder License No.
1008 issued to Fox Forwarding Compa-
ny, Marie G. Fox d/b/a, be and is
hereby revoked effective November 30,
1978 without prejudice to reapplica-
tion for a license In the future.

It is further ordered, that Independ-
ent Ocean Freight Forwarder License
No. 1008, issued to Fox Forwarding
Company, Marie G. Fox d/b/a be re-
turned to the Commission for cancel-
lation.

It is further ordered, that a copy of
this Order be published in the FEDE.L
REGisER and served upon Fox For-
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warding Company, Marie G. Fox. d/b/
a.

ROBERT G. DREw,
Director, Bureau of

Certification and Licensing.
CFR Doc. "78-38128 Filed 12-27-78; 8:45 am]

[4110-89-M]
DEPARTMENT OF HEALTH,

EDUCATION, AND WELFARE

Office of Education

HIGHER EDUCATION ACT (HEA) OF 1965;
REAUTHORIZATION ISSUES

Public Hearings

AGENCY: Department of Health,
Education, and Welfare.

ACTION: Notice of Public Hearing.

SUMMARY: This document estab-
lishes the times and dates for public
hearings on the reauthorization of
HEA of 1965. One public hearing will
be held In each of the ten regions.

The purpose of the hearings is to
assist the administration in developing
Its HEA proposals by providing public
discussion of issues and proposals re-
lated to specific Federal jbrograms
being considered in the reauthoriza-
tion of the HEA of 1965.

RwioN I
DATE: February 1, 1979
LOCATION: Boston University. George

Sherman Union. Conference Auditorium
TIM 1:00-5:00 p.m.; 7:00-10:00 p.m.
CONTACT. Dr. Thomas Burns. Regional

Commlssioner, (617) 223-7205

z-oz II
DATE: February 1.1979
LOCATION: New York University, Schim-

mel Auditorium. Upper Concourse-Tisch
Hall. 40 W. 4th Street, New York. N.Y.

TIME: 1:00-5:00 p.m. 7:00-10:00-p.m.
CONTACT: Dr. WIlIam Green. Regional

Commissioner. (212) 264-4370

REo III
DATE: January 24. 1979
LOCATION: Drexel University, Mandell

Theater, 33rd & Chestnut Streets, Phila-
delphia. Pa. 19104 )

TIM 1:00-5:00 p.m.; 7:00-10:00 p.m.
CONTACT. Dr. Albert C. Crambert. Region-

al Commissioner, (215) 596-1001

REciON IV
DATE: January 22, 1979
LOCATION: Georgia State University,

Urban Life Auditorium. University Plaza.
Atlanta. Ga. 30303

TIME: 1:00-5:00 p.m.: 6:00-10:00 p.m.
CONTACT. Dr. William Lewis, Regional

Commissioner. (404) 221-2063

Rx ox V
DATE: February 1, 1979
LOCATION: University of Illinois. Chicago

Circle Center. Conference Room 605, 750
South Halstead Street

TIM 1:00-5:00 p.m.; 7:00-10:00 p.m.
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CONTACT' Ms. Juliette Noone Lester, Re-
gional Commissioner, (312) 353-5215

REGION VI

DATE: January 29, 1979
LOCATION: E 'Centro Colldge, Perform-

ance Hall, Main & Lamar Streets, Dallas,
Tex. 75202

TIME: 1:00-5:00 p.m.; 7:00-10:00,p.m.
CONTACT' Mr. Edward J. Baca, Regional

Commissioner, (214) 767-3626

REGION VII

DATE: January 24, 1979
LOCATION: Penn Valley Jr. College,' 3201

Southwest Trafflcway, Room 503-Hear-
ing Room, Kansas City, Mo. 64111

TIME: 1:00-5:00 p.m.; 7:00-10:00 p.m.
CONTACT: Dr. Harold Blackburn, Regional

Commissioner, (816) 374-2276

REGION VII

DATE: January 24, 1979
LOCATION: Colorado Women's College,

Houston ?Ine Arts Center, Landler
Lounge, Denver, Colo, 80220

TIME: 1:00-5:00 p.m.; 7:00-10:00 p.m.
,CONTAC?. Dr. John Runkel, Regional

Commissioner, (303) 837-3544

REGION IX

DATE: January 22, 1979
LOCATION: San Francisco State Universi-

ty, 1600 Hollowary Avenue, San-Francisco,
Calif,

TIME: 1:00-5:00 p.m.; 7:00-10:00 p.m.
CONTACT'. Dr. Caroline Gillen, Regional

Commissioner, (415) 556-4920

REGION X
DATE: January 26, 1979
LOCATION: Seattle University, Library

Auditorium, 12th & Columbia Streets, Se-
attle, Wash. 98122

TIME: 1:00-5:00 pm.; 7:00-10:00 p.m.
CONTACT' Mr. Allen Apodaca. Regional

Commissioner, (206) 442-0460

Suppflementary Information

NOTICES

than five working days prior to the
scheduled date of the hearing. The
following information should be pro-
vided when contacting the Regional
Commissioner: Name; address (busi-
ness, if appropriate); telephone
number during normal working hours;
capacity in which the presentation will
be made (i.e., parent, faculty, student,
etc.); principal issues to be addressed;
minimum time necessary for presenta-
tion; and text of presentation, If avail-
able.

In order to insure that the given tes-
timony is effectively integrated into
the Departmental deliberations on the
reauthorization of HEA; we request
that presentors clearly identify the
programs they are discussing. Includ-
ed below is a list of each'of the pro-
grams up for reauthorization as well
as a brief description.IThe transcription and all written
proceedings will become a part of the
record in the proceedings.

Dated: December 21, 1978.
MARY BEPRY,

Assistant Secretary
for Education.

Dated: December 21, 1978.

ERNEST L. BoyEim,
Commissioner o/Education.

POSTSECONDARY EDUCATION PRoeAms Av-
THORrTIES THAT ExPIRE AT THE END or FY
-1979

NATIONAL DEFENSE EDUCATION ACT

Title VI-Foreign Studies and Language,
Development

Title VI of the National Defense and Edu-
cation Act authorizes the award of grants
and contracts to U.S. educational institu-

This public hearing will be spon- are awarded for institutional development,
sored by -the Assistant Secretary for fellowships, and research, in foreign lan-
Education and the U.S. Commissioner guage, area studies, world affairs and inter-
of Education. Its purpose is to provide -cultural understanding. For fiscal year 1979,
an opportunity to the public to share $20 million has been appropriated for thisan oporuniy t thepubic o sare program
their concerns and proposals regarding
each of the programs to be reauthor- GENERAL EDUCATION PROVISIONS ACT
lzed in HEV A. -Fund for the Improvement of Postsecondary

Each hearing will be co-chaired by a Education
Regional Education Commissioner anda Washington based education official The Fund provides project grants for ac-
aroWashingtonrbaedneducationlofficialtivities sponsored by institutions and agen-
from the Department of Health, Edu- cies which develop and demonstrate more
cation, and Welfare. Among the offi- effective approaches to postsecondary edu-
cias from Washington who will attend cation. Its funding In the past has focused
a number of the meetings ar6 Dr. on:
Mary F. Berry, Assistant Secretary for -equal educational opportunity
Education; Dr. Ernest L. Boyer, Coin- -basic skills research
missioner of Education, and Dr. M- -curricular research--credentialling service
cbael O'Keefe, Deputy Assistant Sec- -finance I
retary for Planning and Evaluation. -student decision making

Requests to testify will be accepted , For fiscal 'year 1979. $13 million has been
from students, parents, faculty, ad- appropriated for this program.
ministrators, public officials and edu-
cational organizations. Those interest- HGH EDUCATION ACT OF 1965
ed, should directly contact the Region- Title I-Community Service and Continuing
al Education Commissioner in the Education Programs
Region they wish to testify. Notice of A. 'Community Service and Continuing
participation should be.made no later -,Education Programs.-:-This program pro-

vIdes grants to States and to Institutions to
strengthen community service programs of
colleges and universities for the purpose of
assisting them In the solution of community
problems. For fiscal year 1979, $10 million
has-been appropriated for this program.

B. Lifelong Learning-Under this program
the Assistant Secretary for Education is au-
thorized to carry out a program of planning,
assessing and coordinating projects related
to Lifelong Learning, The Assistant Secre-
tary is authorized further to make grants to
State agencies, institutions of higher educa-
tion and public and non-private agencies in
order to carry out the purpose of the stat'
ute. The program is presently unfunded.

Title I-College Library Assistance and
Library Training and Research

A. College Library Resources-Tis pro
gram provides grants to eligible Institutions
to assist and encourage them in the acquisi-
tion of library resources including law li-
brary resources, such as books, periodicals,
documents, magnetic tapes, phonograph
records, 'audiovisual materials and other re-
lated materials. For fiscal year 1979, $9.075
million has been appropriated for tlhi pro,
gram.
-B, Library Training and Research:
Library Career Training-This program

provides grants to eligible institutions and
agencies to support training and retraining
of librarians and Information scientists In.
'cluding paraprofessionals, for service In all
types of libraries and information centers.
Training is accomplished through short and
long-term institutes, trainceships, and pro
and postbaccalaureat fellowships. For fiscal
year 1979, $2 million has been appropriated
for this program.

Library Research and Training-The pur-
pose of the program is to provide support
forresearch and demonstration projects for
the improvement of lbrarle and training In
librarianship. Projects are funded which
will design quality educational opportunitleg
for the educationally disadvantaged: provide
improved Information cervices to t*=ial
target groups; improve adminlstrtIon Of all
-types of libraries on a national basis: and
improve information access. For fiscal year
1979, $1 million has been appropriated for
this program.

C. Strengthening Research Library Re-
sources-This program provides grants to
major research libraries for the purpose of
maintaining and strengthening their collec-
tions and making their holdings available to
individual researchers and scholars outside
their primary clinetele and to other librar-
ies whose users have need for research ma-
terials. This program support Is intended to
Improve the quality of education, especially
at the undergraduate level and to generally
improve the scientific, economic and cultur.
al development of the nation. Fr fiscal year
1979, $6 million has been appropriated for
this program.

Title Il-Srengthening Developing
Institutions

This program seeks to assist developing
colleges under the definition of the act in
improving their academic, administrative
and student service programs. Through this
program schools are, to be brought closer to
the "academic mainstream," About 330
schools are currently funded at a cost of
$120 mlllion.'For fiscal year 1979, $120 roll.
lion has been appropriated for this program.
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Title IV-Student Assistance

A- Grants to Students in Attendance at In-
stitutions of Higher Education:

1. Basic Education Opportunity Grants-
The BEOG is an' entitlement program ad-
ministered by the Office of Education
which provides grants directly to students
based on need. The amount of the award is
based on family size, income, assets and lim-
ited to one-half the costs of attendance at a
given school. In fiscal year 1979, $2.6 billion
was appropriated and grants which range
from $200 to $1,800 will be available to stu-
dents with family incomes up to $25,000.

2. Supplemental Educational Opportunity
Grants-This program provides grants to
students bf exceptional financial need to
-assist them -in pursuing higher education.
Funds are allotted among states by a legis-
lated formula and within states according to
regulations. Actual grants to students are
determined by financial aid officers. In
fiscal year 1979, $340 minllon was appropri-
ated.

3. State Student Incentive Grant Pro-
gram-This program provides matching

- grants to States to develop and expand
need-based" student grant and scholarship
programs at institutions of postsecondary
education. About $77 million In Federal
funds and over $800 million in State funds
will combine in 1978-79-to make awards to
about 300,000 students.

4. Special Programs for Students from Dis-
advantaged Backgrounds.-This program
provides funds to institutions of higher edu-
cation to establish projects to provide tutor-
ing, special classes and counseling for stu-
dents with academic potential but who by
reason of deprived educational, cultural,
economic backgrounds or physical handicap
or limited English speaking ability are in
need of such services to successfully com-
plete postsecondary education. For fiscal
year 1979, $55.3- million has been appropri-
ated for this program.

Upward Bound-This program is designed
to serve youths from low-income families
who have academic potential but who may
lack adequate secondary school preparation
for postsecondary education. Projects under
this- program are intended to generate the
skills and necessary motivation for success
in postsecondary education. For fiscal year
i979, $60.9-mfllion has been appropriated
for this program.

Talent Search-Services under this pro-
gram are designed to assist youths from low-
income families who have academic poten-
tial but who may lack adequate secondary
school preparation to complete secondary
school and to enter education. Projects in-
clude the following, activities, identifying
such youths, publishing information on ex-
isting forms of student financial aid and en-
couraging secondary school or college drop-
outs to re-enter education programs. For
fiscal year 1979, $15.3 million has been ap-
propriated for this program.

Service Learning Centers-This program
is authorized to provide remedial and other
special services for disadvantaged postsecon-
dary students through institutions of higher
education. These centers are to coordinate
and supplement the ability of that institu-
tion to furnish such services to such stu-
dents. No funds have been appropriated for
this program.

5. Educational Opportunity Centers-This
program covers up to 75% of the cost of es-
tablishing and operating denters in areas
with major concentrations of low-income

persons. Centers serve as clearinghouses of
information on financial and academic sup-
port, assist students in making application
and provide counseling, tutoring and other
necessary services. For fiscal year 1979. $6.5
million has been appropriated for this pro-
gran.

6. Educational Information. Centers-
States receive funds for centers which pro-
vide Information and talent search services
to persons who could benefit from postsec-
ondary education were It not tor cultural or
financial barriers, physical handicaps or In-
formation needs about available programs.
In addition the centers will Include such
services as assistance in gaining admlIon
to postsecondary education and remedial
and tutorial services. For fiscal year 1979, $3
million has been appropriated for this pro-
gram.

7. Assistance to Institutions of Higher
Education-This program is authorized to
provide Institutions of higher education
with direct general assistance based on an
allocation formula which takes Into account
such factors as size of institution' by enroll-
ment and number of enrolled Basic Grant
recipients. This program has never been
funded.

8. Veterans' Cost-of-Instruction Payments
to Institutions of Higher Education-The
VCIP is Intended to provide Improved and
expanded services to veterans attending In-
stitutions of higher education. Services in-
clude recruitment, counseling, special In-
structional programs and outreach activi-
ties. Funds are distributed on the basis of
enrolled veterans, For fiscal year 1979. $19
million has been appropriated for this pro-
gram.

B. Direct Loans to Students in Institu-
tions of Higher Education (NDSL Program)
(Formerly Title II of NDEA)-This program
allocates capital to Institutions of higher
education for the purpose of making long
term, low interest education loans to stu-
dents with financial need. Such loans are
designed to provide lower Income students
with an additional source of funds and to
ensure access to postsecondary education.
State allocations are made by statutory for-
mula; Institutional allocations are made by
regulations. Students may borrow up to
$5,000 as undergraduates, $10,000 as gradu-
ate students. Fiscal year 1979 appropri-
ations totaled $329 million providing over
800,000 loans.

Title V-Teacher Corps and Teacher
Training Programs

A. Teacher Corps Programs-The purpose
of the Teacher Corps program Is to
strengthen the educational opportunities
available to children In areas having concen-
trations of low-income families; to encour-
age colleges and universities to broaden
their programs of teacher preparation: and
to encourage Institutions of higher educa-
tion and local educational agencics to im-
prove programs of training and retraining
for teachers, teacher aides and other educa-
tional personnel. The program currently
emphasizes the achievement of school re-
forms Identified by the granter. For fiscal
year 1979, $37.5 million have been appropri-
ated for this program.

B. Teacher Training Programs-This pro-
gram is generally authorizezd to make grants
to Institutions of higher education to assist
in training individuals preparing to serve as
teachers, guidance counselors or administra-

tive personnel; ThIs program is not current-
ly funded.

C. Teacher Center-This program funds
cenfem established by local educational
agencies which aid teachers in developing
and producing curricula designed to meet
the educational needs of persons in the
funded community. In addition, the centers
may provide training to teachers to better
meet special education needs and informa-
tion on developments in curriculum develop-
ment and educational reearch. For fiscal
year 1979. $12.6 million has been appropri-
ated for this program.

Title VI-FinanciatAssistanceforthe
Improvement of Undergraduate Instruction

The legislative objective of this program is
to Improve undergraduate classroom in-
struction by providing matching funds for
the acquisition of Instructional equipment
and materials to institutions of higher edu-
cation with the exception of schools or de-
partments of divinity. This program is cur-
rently unfunded.

Title VII-Constructfon, Reconstruction
and Renovation ofAcademic Facilities

A. Grants for Constructio., Reconstruc-
tion and Renovation of Under-Graduate
Academic Facilities-The objective of this
program is to provide grants to institutions
,of higher education to finance the construc-
tion, rehabilitation or improvement of un-
dergraduate academic facilities- This pro-
gram is currently unfunded.

B. Grants for Construction. Reconstruc-
tion and Renovation of Graduate Academic
Facilities-The purpose of this program Is
to make grants to institutions of higher edu-
cation to assist them In improving existing
graduate schools and cooperative graduate
centers and in establishing graduate schools
and cooperative graduate centers of excel-
lence in order to increase the supply of high
quality personnel needed by communities,
Industry and government for teaching and
research. This program has not been funded
since fiscal year 1989.

C. Loans for Construction, Reconstruction
and Renovation ofAcademic Facilities

Loans for Construction of Higher Educa-
tion Facilities-The objective of this pro-
gram is to reduce the financial burden on
Institutions of higher education through
loans with a low rate of interest. This pro-
gram has been inactive since fiscal year
1975.

Annual Interest Grants-The purpoee of
this program is to encourage the use of pri-
vate capital for construction of academic
facilities as well as to reduce the interest
burden on borrowers to a level commensu-
rate with direct loans for academic faciliffe.
For fisca year 1979. $29 million has been
appropriated.

D. Assistance in Aaor )is ster Areas-
This program is designed to provide fman-
cll assLtance to Institutions of higher edu-
cation whose facilities have been damaged
or destroyed by a disaster. The funds are to
be used to enable the institution to carry
out the construction necessar to restore or
replace the damaged faclltile. This pro-
gram has no specific appropriation.

Title IX-Graduate Programs

A. Grants to Institutions of HigherEduca-
tion

B. Fellowships to Graduate and Profes--
sional Study-This program supports activi-
ties which help increase access into gradu-
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ate and professional education for members
of groups, particularly minorities and'
women, that have traditionally been under-
represented among the recipients of gradu-
ate and professional degrees in this country.
The program provides fellowships (under
Part B), and institutional grants (under
Part A), which strengthen such programs at
institutions of higher education. Fiscal year
1979 appropriations total $8 million for this
program.C. Public Service Fellowships-This pro-

gram was created to address the critical
shortage of able administrative professional,
and technical manpower in State and local
government. Part A authorizes the Secre-
tary to make grants or contracts with insti-
tutions of higher education to assist them in
planning, developing, strengthening, im-
proving, or carrying out programs or pro-
Jects for the preparation of graduate or pro-
fessional students to enter the public serv-
ice. Research into the development or dem-
onstration of Improved methods for public
service education Is also authorized. Part B
authorizes the award of fellowships for
graduate or professional study for persons
who plan to pursue a career in public serv-
ices. Funding in fiscal year 1979 for this pro-
gram is $4 million.

D. FeUowships for Other Purposes:
Advanced Study in Aining, Etc.-This

program provides fellowships to assist grad-
uate students of exceptional' ability who
demonstrate a financial need for advanced
study in domestic mining and mineral fuel
conservation including oil, gas, coal,. oil
shale, and uranium. Fellowships, awarded
by the institution, may not exceed $500 per
year for graduate ,and professional study
leading to an advanced degree or research
related to a doctoral dissertation. For fiscal
year 1979, $4.5 million has been appropri-
ated for this program.

Assistance for Training in the Legal Pro-
fession-This program is authorized to fund
public and private agencies and organiza-
tions other than Institutions of higher edu-
cation. It selects students from disadvan-
taged backgrounds and facilitates their
entry into institutions of higher education
for training in the legal profession. It funds
counseling and other services and up to
three months of preliminary training. For
fiscal year 1979, $1 million has been appro-
priated for this program.

Title X-Establishment and Expansion of

Community Colleges

Under this program funds would be pro-
vided to help States develop a statewide
plan for the establishment, expansion or im-
provement of community colleges. Grants
would also be provided through a State for-
mula for the purpose of improving educa-
tional opportunity in State community col-
leges. This program has never been funded.

Title XI-Law School Clinical Experience
Program

This program awards grants to accredited
law schools" for establishing or expanding
demonstration projects to provide clinical
experience to law students in the practice of
law. Preference is given to projects provid-
ing experience in the preparation and trial
of cases. Federal funds are limited to 90% of
total costs and may be used for planning,
preparation of teaching materials, adminis-
tration and the training of faculty members.
For fiscal year 1979, $2 million has been ap-
propriated for this program. .

NOTICES

Title XII-General'Provisions

Comprehensive- statewbide Planning (Sec-
tion 1203)-Title XII established 1202 Com-
missions in each State to undertake compre-
hensive statewide planning in postsecondary
education. The 1202 Commission must rep-
resent the general public, public, private
(non-profit) and proprietary institutions
within the State. Fifty-two such commis-
sions were funded in fiscal year 1978. The
fiscal year 1979 appropriation for this pro-
gram is $3.5 million.

AUTHORITY EXPIRES AT THE END OF FY 1980

None.

AUTHORITY EXPIRES AT THE END OF FY 1981
1

Higher Education Act of1965

Title IV-Student Assistance

B. Federal; -State, and Private Programs of
Low-Interest Loans to Students in Institu-
tions ofHigher Education (Guaranteed Stu-
dent Loan Program)-The objective of this
program is to provide loans to students at-
tending eligible institutions of higher educa-
tion, vocational, technical business and
trade schools and eligible foreign institu-
'tions. The program is designed to utilize
non-federal loan capital supplied primarily
by commercial lenders. Loans are guaran-
teed either by State or private non-profit
agencies or directly by the Office of Educa-
tion. Students can borrow up to $7,500 as
undergraduates and $15,000 as graduate stu-
dents. In FY 1979 about 1.2 million new
loans will be disbursed, each averaging
about $1800. For fiscal y6ar 1979, $739 mil-
lion has been appropriated for this program.

AUTHORITY EXPIRES AT THE END OF FY 1982

Higher Education Act 011965

Title ly-Student Assistance

C. Work-Study Program-This program
seeks to promote part-time employment of
students in eligible institutions who need
earnings from employment to finance their
course of study. The federal government
pays 80 cents of every dollar in wages and
the institution pays the remainder. Fiscal
year 1979 appropriations are $550 million.

Title VIII-Cooperative Education7Program

This program is designed to assist institu-
tions of higher education to establish,
strengthen or expand cooperative education
programs on their campuses. Such programs*
are intended to provide alternating periods
of academic study and public or private em-
ployment. This employment aids students in
earning funds to complete their educational
program as well as providing work experi-
ence toward academic or career objectives.
The program can also provide funds for
training cooperative education administra-
tors and for seeking methods for improving
cooperative education programs. For fiscal
year 1979, $15 million has been appropri-.
ated for this program.

PERMANENT AUTHORITY

Morrill-Nelson Act (Land-Grant Colleges
and Universities)

-The purpose of this act is to provide
grants to support instruction in agriculture,
mechanical arts, English, mathematics, sci-
ence, economics, and special teacher train-
ing in the areas of agriculture, mechanical

arts and home economics. For fiscal year
1979, $2.7 million has been appropriated for
this program.
[FR Doc. 78-36055 Filed 12-27-78; 8:45 am]

[4310-02-M]

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

YUROK VOTING LIST

Proposed Qualifications for Voting
I DECEMBER 18, 1978.

-On November 20, 1978, the Office of
the Assistant Secretary-Indian Af-
fairs announced a course of action
which is Intended to resolve the dis-
pute over the use of and benefits from
the Hoopa Valley Indian Reservation
and its resources. In the November 20
message announcing the plan, the
Hoopa Valley Tribe and the Yurok
Tribe were named as Indians entitled
to use and benefit from the Reserva-
tion and its resources. This notice pro-
poses qualifications to be applied in
preparing a list of voters who will
nominate and select an interim Yurok
Tribal governing committee,

Interested persons are Invited to
submit written comments, suggestions
or recommendations about the pro-
posed voting standards. Written com-
ments should be addressed to: Direc-
tor, Office of Indian Services, Bureau
of Indian Affairs, 1951 Constitution
Avenue, N.W., Washington, D.C.
20245, and must be received by (30
days from date of publication of
notice). Further information may be
obtained by contacting the Director,
Office of Indian Services, at the above
address, or by telephoning him at 202-
343-2111.
PROPOSED QUALIFICATIONS FOR YURIOK

VOTING LIST

In preparation for an election to be
called by the Secretary of the Interior
for nominating and selecting an inter-
Im Yurok Tribal governing committee,
the Secretary shall prepare a list of
Yurok voters, which shall include
Yurok Indians who are 18 years of age
or older on the date of the election
and are:

A. Persons of Indian blood, living on
October 1, 1949, who:

(1) were allotted on the Hoopa
Valley Indian Reservation, as 'ex-
tended; or,

(2) resided on the Hoopa Valley
Indian Reservation, as extended, and
were eligible to receive allotments but
were not allotted; or,

(3) possess at least degree Indian
blood, resided on the Hoopa Valley
Indian reservation, as extended, for 15
years before October 1, 1949, and one
of whose ancestors was born on the
Hoopa Valley Indian Reservation, as
extended; or,
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(4) are descendants of allottees and
Reservation residents who qualify or,
if deceased on October 1, 1949, would
have qualified under paragraph (1),
(2), and (3) above; or,

(5) persons of at least % degree
Indian blood born between October 2,
1949, and a date 18 years before the
date of the election to individuals who
qualify under paragraphs (1). (2), (3)
and (4) above.

B. Persons who are enrolled as mem-
bers of the Hoopa Valley Tribe shall
not be entitled to be included on the

- Yurok voting list, regardless of wheth-
er they are otherwise qualified.

C. The Secretary shall use as re-
source documents for determining eli-
gibility all available records concern-
ing the Yurok Indians, including the
rolls of Indians of California prepared
for the distribution of judgment
funds, the listing of claimants in Jessie
Short, et al, v. United States, and the
membership roll of the Hoopa Valley
Tribe.

D. Being included on the voting list
will not necessarily qualify any indi-
vidual for future membership or for
sharing in distributions of tribal
assets.

FOREST J. GRARD,
Assistant Secretary,

Indian Affairs.
FR Dec. 78-36074 Filed 12-27-78; 8:45 am]

[4310-84-M]

Bureau of Land Management

.COOK INLET/SHELIKOF STRAIT, ALASKA
OUTER CONTINENTAL SHELF (TENTATIVE
SALE NO. 60)

Call for Nominations of and Comments on
Areas for Oil and Gas Leasing

Purpose of Call: Section 102 of the
Outer Continental Shelf Lands Act
Amendments of 1978 describes the
purposes of that Act. One of the pur-
poses is to establish policied and proce-
dures intended to expedite exploration
and development of the Outer 'Conti-
nental Shelf (OCS) in order to achieve
national economic and energy policy
goals, assure national security, reduce
dependence on forelgi sources, and
maintain a favorable balance of pay-
ments in world trade. Equally impor-
tant purposes include balancing
energy resource development with the
protection of the human, marine and
coastal environments, as well as assur-
ing States and local governments the
opportunity to review and comment on
decisions relating to OCS activities. To
assist the Secretary of the Interior in
carrying but these purposes, and pur-
suant to 43 CFR 3301:3, nominations
are hereby requested for areas on the
Cook Inlet/Shelikof Strait, Alaska

Outer Continental Shelf for possible
oil and gas leasing under the Outer
Continental Shelf Lands Act (43
U.S.C. 1331-1343 as amended). Pursu-
ant to 43 CFR 3301.4. the Secretary is
also requesting comments on the pos-
sible environmental impacts and po-
tential use conflicts In specified areas.

Description of Areas: Nominations
will be considered for any or all of the
blocks seaward of the three mile line,
which are to be found on the Protrac-
tion Diagrams listed below and which
are generally bounded by Kalgin
Island on the north, by the Barren Is-
lands at the Kennedy and Stevenson
Entrances to Cook Inlet on the east,
and as far south In the Shelikof Strait
as 57°15 ' North Latitude.

These blocks may be found on the
following Outer Continental Shelf Of-
ficial Protraction Diagrams, which
may be purchased for $2.00 each from
the lanager, Alaska OCS Office,
Bureau of Land Management, PQ.
Box 1159, Anchorage, Alaska 99510.
The street address is 800 A Street, An-
chorage, Alaska.

OCS Official Protraction Dtagrams
1. NO 4-6 Ugashlk
2. NO 5-1 fllamna
3. NO 5-2 Seldovla
4. NO 5-3 Mount Katmal
5. NO 5-4 Afognak
6. NO 5-5 Karluk
7. NP 5-8 Kenal

1. NO 4-6: Blocks 609, 610, 652-654, 695-
698, 739-742. Inclusive.

2. NO 5-1: Blocks 396, 438-440, 479-484.
522-527, 566-570. 610, 611, 613-615, 657-659,
701-703. 741, 742, 744-748. 785-792, 829-836,
873-880, 918-924. 962-968, 1006-1012, 1053-
1056, Inclusive.

3. NO 5-2: Blocks 6-14, 49-58. 93-102, 136-'
145, 178-189, 222-230, 232, 233, 265-273, 276.
277, 309-317, 320, 321, 353, 359-361, 363-365,
399. 403-409, 444, 446-453, 487-489, 491-496,
533-540, 578, 580-584, 621. 625-628, 661-666,
669-672, 705-708, 713-715, 751, 749, 76-760,
793-795. 800405, 837-839, 843-849. 881, 882,
887-93. 925, 930-938, 973-982. 1017-1022,
1024-1026, lhcluslve.

4. NO 5-3: All blocks.
5. NO 5-4 Blocks 5-7, 47-51, 90-96, 99,

133-143, 177-186, 221-229, 265-270, 272, 309-
313, 353-356. 397-399, 441-443, 485, 486, 529,
473, Inclusive.

6. NO 5-5: Blocks 20-37, 64-79, 108-121,
151-164, 194-207, 237-250, 280-293, 321-335,
364-378, 408-420,'449-463, 492-507, 535-550,
579-594, 623-636, 637. 667-680. 711-725, in-
clusive.

7. NP 5-8: All blocks.

Instructions on Calk Nominations
must be described In accordance with
the Outer Continental Shelf Official
Protraction Diagrams prepared by the
Bureau of Land Management, Depart-
ment of the Interior and referred to
above. Only whole blocks or properly
described subdivisions thereof, not less
than one quarter of a block, niay be
nominated.

Those nominating twelve blocks or
more are requested to arrange their

nominations into three groups accord-
ing to the priority of their interest.

Comments should be as specific as
possible in indentifying individual
blocks or areas which should receive
special concern and analysis. In addi-
tion to nominations, we are seeking
comments about particular geological,
environmental, biological, archaeologi-
cal, socioeconomic conditions or prob-
lems, or other information which
might bear upon potential leasing and
development of particuar blocks
where available.

Nominations and/or comments must
be submitted not later than February
28, 1979 in envelopes labeled "Nomina-
tions of Tracts for Leasing in the
Outer Continental Shelf-Cook Inlet/
Shellkof- Strait, Alaska," or "Com-
ments on Leasing in the Outer Conti-
nental Shelf-Cook Inlet/Shelikof
Strait, Alaska," as appropriate. They
must be submitted to the Director, At-
tention 720, Bureau of Land MIanage-
ment, Department of the Interior,
Washington, D.C. 20240. Copies should
be sent to the Assistant Conservation
Manager, US. Geological Survey, P.O.
Box 259, Anchorage, Alaska 99510, and
the Manager, Alaska Outer Continen-
tal Shelf Office, Bureau of Land Man-
agement, 800 A Street, P.O. Box 1159,
Anchorage, Alasla 99510.

Use of Information From CalL" Nomi-
nations will be evaluated and used
along with other geologic and geo-
physical information to determine
what, if any, tracts should be tenta-
tively selected for further environmen-
tal analysis pursuant to the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4347) and the OCS Lands
Act, as amended. Generally, because
of limits on the geographic scope of
areas which can be successfully
planned lor a single sale, only a por-
tion of the tracts nominated are select-
ed for further environmental analysis
and possibld leasing.

Comments will be considered along
with other relevant information avail-
able to the Secretary to determine
what tracts should be designated for
further environmental analysis and
study. As a general rule, tracts which
are believed to have potential for the
production of hydrocarbons are not
excluded from further environmental
study unless the Secretary has suffi-
cient Information to conclude that it is
not possible for those tracts to be de-
veloped in an environmentally safe
manner.

In any event, selection of tracts for
further environmental analyses does
not insure that the tracts will be sub-
sequently offered for lease or that
they will be deleted for environmental
or use conflicts. It simply insures that
more information will be available
when that decision is made. In per-
forming the additional environmental
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analyses leading to a sale decision, the'-
Department will take Into account
comments received as it determines
particular areas and issues for atten-
tion.

Final selection of tracts for competi-
tive bidding will be made only at a
later date after compliance with estab-
lished Departmental procedures and
all requirements of the National Envi-
ronmental Policy Act of 1969. Notice
of any tracts finally selected for com-
petitive bidding will be published in
the FmERAL REGISTER stating the con-
ditions and terms for leasing and the

- place, date,, and hour at which bids
will be received and opened.

Dated: December 19, 1978:

AuazoLD . PEiTY,
ActingAssociate Director,

Bureau ofLandManagementL

Dated: December 22, 1978.
HrATHER L. Ross,

DeputyAssistant Secretary
of the Interior.

(F-R Doc. 78-36064 Filed 12-27-78; 8:45 am]

[4310-70-14]
National Park Service

PROPOSED 1.S. NOMINATIONS FOR 1979 TO
THE WORLD HERITAGE LIST

Request For Public Comment -

AGENCY: Department of the Interior.

ACTION: Request for public com-
ment.

SUMMARY: The Department of the
Interior requests public comment on
the proposed United States -nomina-
tions for 1979 to the World Heritage
List. The Department also solicits
from Federal agencies, state and local
governments, nongovernment organi-
2ations and'individual citizens nomina-
tions for 1980 and subsequent years.
DATES: Comments on the proposed
1979 nominations should be submitted
on or before January 31, 1979. Nomi-
nations for 1980 and subsequent years
may be submitted at any time; those
submitted by June 30, 1979, will be
considered for 1980.
ADDRESS COMMENTS TO: Division
of International Plrk Affairs, National
Park Service, U.S. Department of the
Interior, Washington, D.C. 20240.

'FOR FURTHER INFORMATION
CONTACT:

Division of International Park Al-,
fairs, National Park Service, U.S. De-
partment of the 'Interior, Washing-
ton, D.C. 20240. 'Telephone contact.
Robert C. Milne or Richard Cook.
202-523-5260.

NOTICES

SUPPLEMENTARY INFORMATION:
The -Convention Concerning the Pro-
tection of World Cultural and Natural
Heritage, ratified by the United States
and forty other Nations as of this
date, establishes a means by- which
natural and cultural areas of outstand-
ing universal value to mankind may be.
recognizedand protected.

Sites may be identified and nomi-
nated by States Parties for inclusion
on the World Heritage List. The
twenty-one-nation World Heritage
Committee then judges the nomina-
tions against established criteria.

The State Party nominating a site
for inclusion on the World Heritage
List assumes primary responsibility
for taking all necessary.and appropri-
ate legal, scientific, technical, adminis-
trative and financial measures for the
protection, conservation, presentation,
rehabilitation and transmission to
future generations of the property It
nominates. For property in the United
States not in Federal ownership, ar-
rangements would have to be made
*ith the owner or owners-whether
state or local governments or private
citizens-to guarantee the integrity of
the site in perpetuity before it could
be nominated.

In the United States, the Secretary
of the Interior has been charged with
implementation of the Convention, in-
eluding development of U.S. nomina-
tions. Recommendations on the pro-
posed nominations are made to the
Secretary by an interagency panel in-
eluding members from the Office of
the Assistant Secretary for Fish and
Wildlife and Parks, the National Park
Service, the Fish and Wildlife Service,
and the Heritage Conservation and
Recreation Service of the Department
of the Interior; thePresident's Council
on Environmental Quality the Adviso-
ry Council on Historic Preservation;
and the Department of State.

The World Heritage Committee at
its meeting in Washington, D.C., in
September 1978 accepted the first two
United States nominations to the
World Heritage List-Yellowstone Na-
tional Park as a natural site and Mesa
Verde National Park as a cultural site.

Ten other natural and cultural sites
were accepted for inclusion on this
list. The natural sites were Nahanni
National Par4, Canada; the Galapagos
Islands, Ecuador; and Simien National
Park, Ethiopia. The cultural sites were,
.L'Anse Aux Meadows National Histor-
ic Park, Canada; the City of Quito, Ec-
uador, the Rock Hewn Chur6hes of
Lalibela, Ethiopia; the Aachen Cathe-
dral, Federal Republic of Germany;
Cracov's Historical and Architechtural
Urban Centre, Polish People's Repub-
lic; the Wieliczka Salt Mine, Polish
People's Republic; and the Island of
Goree, Republic of Senegal

The criteria for the selection of nat-
ural sites are: Outstanding universal
value will be recognized when a natu-
ral heritage property submitted for In-
clusion in the World Heritage List Is
found to meet one or more of the fol-
lowing standards. Therefore these
properties should:

1. Be outstanding examples repre-
senting the major stages of the earth's
evolutionary history. This would In-
clude sites which represent the major
"'eras" of geological history such as
"the age of reptiles" where the devel-
opment of the planet's natural diversi-
ty can well be demonstrated and as
the "Ice age" where early man and his
environment underwent major
changes;

2. Be outstanding examples repre-
senting significant on-going geological
processes, biological evolution and
man's interaction with his natural en-
vironment As distinct from the peri-
ods of the earth's development this fo-
cuses upon on-going processes In the
development of communities of plants
and animals, landforms and marine
and fresh water bodies. They would in-
elude for example a) as geological
processes, glaciation and volcanism, b)
as biological evolution, blomes such as
tropical rainforests, deserts and
tundra, c) as interaction between man
and-his natural environment, terraced
agricultural landscapes;

3. Contain unique, rare or superla-
tive natural phenomena, formations
or features or areas of exceptional nat-
ural beauty, such as superlative exam-
ples of the ecosystems most important
to man, natural features (rivers, moun-
tains, waterfalls) spectacles presented
by great concentrations of animals,
sweeping vistas covered by natural
vegetation and exceptional combina-
tions of natural and cultural elements.

4. Be habitats where populations of
rare or endangered species of plants
and animals still survive. This would
include those areas where concentra-
tions of plants and animals of univer-
sal interest and significance are found.

It should be realized that individual
sites may not possess the most spec-
tacular or outstanding single example
of the above, but when the sites are
viewed in a broader perspective with a
complex of many surrounding features
of significance, the entire area may
qualify to demonstrate an array of
features of global significance,

In addition to the above criteria, the
sites should also meet the conditions
of integrity.

5. The areas described In (1) should
contain all or most of the key interre-
lated and Interdependent elements In
their ilatural relationships; for exam-'
ple, an "ice age" area would be expect-
ed to Include the snow field, the gla-
cier itself and samples of cutting pat-
terns, deposition and colonization
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(striations, Moraines, pioneer stages of
plant succession, etc.);

6. The areas described in (2) should
have sufficient size and contain the
necessary elements to demonstrate the
key aspects of the process and to be
self-perpetuating. For example, an
area of "tropical rainforest" may be
expected to include some variation in
elevation above sea level, changes in
topography and soil types, river banks
or oxbow lakes, to demonstrate the di-
versity and complexity of the systems;

7. The areas described in (3) should
contain those ecosystem components
required for the continuity qf the spe-
cies or of the objects to be conserved.
This will vary according to individual
cases; for example, the protected area
for a waterfall would include all, or as
much as possible, of the supporting
upstream watershed; or a coral reef
area would be provided with control
over siltation or pollution through the
stream flow or ocean currents which
provide its nutrients;

8. The areas described in (4) should
be of sufficient size and contain the
necessary habitat requirements for
the survival of the species.

The criteria for the selection of cul-
tural sites are: A property (monument,
group of buildings, site) submitted for
inclusion in the World Heritage List
should meet one or more of the follow-
ing standards.

1. Represent a unique artistic or aes-
thetic achievement, as a masterpiece
of the human creative spirit;

2. Be of outstanding importance
owing to its influence, over a span of.
time or within a cultural area of the
world, on subsequent developments in
architecture, immovable monumental
sculpture, garden and landscape
design, or human settlements;

3. Be uniqie -extremely rare or of
great antiquity;

4. Be among the most characteristic
examples of a type of structure, the
type representing an important cultur-
al, social, artistic, technological or in-
dustrial development;

5. Be a characteristic example of a
significant traditional style of archi-
tecture, method of construction, or
human settlement, that is fragile by
nature or has become vulnerable
under the impact of irreversible soclo-
cultural or economic change.

6. Be most importantly associated
with ideas or beliefs, with events or
with persons, of outstanding historical
importance or significance.

In every case, consideration should
be given to the state of preservation of
the property (which should be evalu-
ated relatively, that is, in relation 'to
property dating from the same period
and of the same type and category). In
addition, the property should meet
the test of authenticity in design, ma-
terials, workmanship, and setting; au-

NOTICES

thenticity does not limit consideration
to original form and structure but In-
cludes 'all subsequent modifications
and additions, over the course of time,
which in themselves possess artistic or
historical values.

The natural sites being proposed for
nomination by the United States in
1979 are: Grand Canyon National
Park, Everglades National Park. Red-
woods National Park, and the St.
Ellas-Wrangell area of Alaska (jointly
with the Kluane National Park of
Canada).

The cultural sites being proposed for
nomination by the United States in
1979 are Independence Hall National
Historical Park, the Edison Labora-
tory, and the Wainwright Building.

DIAvi F. HALES,
Deputy Assistant Secretary for

Fish and Wildlife and Parks,
Department of the Interior and
Chairman, World Heritage
Committee.

DEcE ER 20, 1978.
[FR Doe. 78-36077 Filed 12-27-78; 8:45 am]

[7020-02-M]

INTERNATIONAL TRADE
COMMISSION

CERTAIN REPLICA BLACK POWDER FIREARMS

Issuance of Consent Order and Terminalion of
Investigalon

AGENCY: U.S. International Trade
Commission.
ACTION: Issuance of Consent Order
and Termination of Investigation No.
603-TA-4, Certain Replica Black
Powder Firearms.

Notice is hereby given that the Com-
mission, having on November 9, 1978,
published for comment a consent
order agreement between Connecticut
Valley Arms, Inc., Saybrook Road,
Haddam Connecticut, and the Com-
mission investigative attorney, Louis
S. Mastriani, incorporating the at--
tached consent order (43 F.R. 53065,
Nov. 15, 1978), and having received no
comments thereon, hereby finds the
attached consent order to be in the
public interest, issues the attached
consent order as final, and terminates
this investigation.
AUTHORITY: The authority for Issu-
ance of the consent order is contained
in section 337 of the Tariff Act of
1930, as amended (19 U.S.C. 1337), and
section 603 of the Trade Act of 1974
(19 U.S.C. 2482).

SUPPLEMENTARY INFORMATION:
The consent order directs Connecticut
Valley Arms, Inc., to cease and desist
from labeling and advertising Its
"Mountain Rifle" and "Mountain
Pistol" as "Made in USA" until such

60673

time as these articles are substantially
manufactured in the United States.
Compliance with the consent order is
required after December 31, 1978, and
a notarized affidavit which describes
the extent and manner of compliance
must be filed with the Commission by
Connecticut Valley Arms, Inc., by Jan-
uary 10, 1979. The affidavit will be re-
viewed by the Commission in order to
determine whether further reporting
is necessary. Failure to comply with
the order may result in proceedings
before the Commission to determine
what, if any, sanctions may issue, in-
cluding a possible order of exclusion
from entry pursuant to section 337(d).
The consent order agreement defmes
and describes the parties which have
agreed to be bound thereby, as well as
the subject imported articles. Con-
necticut Valley Arms, Inc., has acced-
ed to the Commisslon's jurisdiction,
and has waived all procedural require- -
ments under section 337, including the
right to judicial review of the consent
order or to otherwise challenge or con-
test the validity of the consent order.

By order of the Commission.

Issued: December 22, 1978.

KmnN= R. M~so.q,
Secretary.

Before the Usrrr STAS IN=nAowAL
TRnz Comassio . Washington, D.C.

In the matter of Certain Replica Black
Powder Firearms. Preliminary Invesigation
603-TA-4.

IT IS ORDERED that subzequent to De-
cember 31, 1978, Connecticut Valley-Arms
ahall not advertise, nor otherwise afffrma-
Uvcly represent. its "Mountain Rffle",
"Mountain PL-wtol" or any other replica fire-
arm as "Made in U.S.A.", unless and until
such time that each such article is substan-
tially manufactured within the United
States. Nor shal Connecticut Valley Arms
induce, whether directly or indirectly, any
manufacturer, Importer, or exporter to
engage in the foregoing proscribed activi-
ties.

n
Connecticut Valley Arms, by its chief ex-

ccutive officer, shall file a properly nota-
rized affidavit covering the period from the
date this order becomes final through De-
cember 31. 1978, containing therein a de-
tailed statement describing the extent of
compliance with this Consent Order. This
affidavit and report shall be filed with the
Commission by January 10, 1919. If Con-
necticut Valley Arms falls to file its report
as required or If the Commisson has suffi-
cient re-on to believe, on the basis of the
foregoing report, that the terms of this
Order have been violated, the Commission
reserves the right to require such additional
reports as are deemed necessary.

The reporting of requirement of para-
graph II of this Order will be reviewed by
the Commk- on after the report due in 1979
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is received In order to ascertain whethi
further reporting by Connecticut Valic
Arms is necessary, as proveded In paragrapII.- _

IN

For the purpose of securing compliam
with this Order and during the peric
ending December 31, 1979, or any furth
period of reporting resulting from a dete
nination by the Commission that it hassu
ficient reason to believe that Connectlci
Valley Arms is in violation of this Order
has failed to file its report aa provided
paragraph fl of this Order, duly author7A
representatives of the Commission sha:
upon written request and on reasonab
notice to Connecticut Valley Arms mailed I
Its principal office, be permitted reasonab
access, during the office hours of the cor
pany, to all books, ledgers, accounts,' corr
spondence, memoranda, and other recor
and documents in 'the possession or undi
the control of the company solely for ti
purpose of verifying any matter contam
In the reports required under paragraph :
of the Order. 'Duly authorized represent
tive of the Commission shall also be permi
ted to interview appropriate officers at
employees of Connecticut Valley Arms, wl
may have counsel present, regarding at
such matters. Such verification and inte
views are subject to any recognized privilej
under the laws of the United States and aj
also subject to the reasonable conventen(
of the company.

v

Confidential Info'rmation obtained by tl
means provided In paragraphs II, II and I
above, shall only be made available to tl
Commission or its representatives and sha
not be divulged by any representative of tf
Commission, to any person other than
duly authorized representative of the Con
mission, except as required in the course
legal proceedings to which the Commissic
Is a party for the purpose of securing coy
pliance with this Order or as otherwise r
quired by law, upon -ten (10) days writt
notice to Connecticut Valley Arms.

This Order shall become effective upe
the date of its publication in the FED=
REGISTER.

By order of the Commission.
Issued: December 22, 1978.

Km'ii R. MASoN,
Secretary.

[FR Doc. 78-36213 Filed 12-27-78; 8:45 am

[7020-02-M]

[Investigation No. 337-TA-61]

CERTAIN COMPACT CYCLOTRONS WITH A
PRE-SEPTUM

Investigation

Notice is hereby given that a con
plaint was filed with the United StatA
International Trade' Commission o
NoVember 20, 1978, under section 31
of the Tariff Act of 1930, as amende
(19 U.S.C. 1337), on behalf of The C:
clotron Corporation, 950 Gilma
Street, Berkeley, California 94710, a
leging that unfair methods of compet

NOTICES

Br tion and unfair acts exist in the impor-
y ation of a certain compact cyclotron
,h with a pre-septum into the United

States, or in its sale, by reason of the
alleged coverage of such compact cy-
clotron with a pre-septum by the

dcl ms of U.S. Letters Patent 3,725,709.
er The complaint alleges that the
r- effect or tendency of the unfair meth-
f- ods of competition and unfair acts is
It to destroy or substantially injure an
F industry, -efficiently and economically
Lnd operated, in the United States. Com-
L, plainant requests both temporary and
le permanent exclusion of said imports
to from entry into the United States.
,l Having considered the complaint,
a- the U.S. International Trade Commis-
e sion, on December 19, 1978, OrderedIs
ar that-
ie (1) Pursuant to sibsection (b) of sec-
,d tion 337 of the Tariff Act of 1930, as
El amended (19 U.S.C. 1337), an investi-
8- gatlon be instituted to determine,
t under subsection (c), whether there is,td or there is reason to believe that there
LO
ky is, a violation of subsection (a) of this
r- section in the unauthorized Importa-
ge tion of certain compact cyclotrons
re- with a pre-septum or components of
ee said cyclotrons into the United States,

or in their sale, by reason of the al-
leged coverage of such compact cyclo-

ie trons with a pre-septum by the claims
7, of U.S. Letters Patent 3,725,709, the

ie effect or tendency of which is to de-
.u stroy or substantially injure an indus-.
ie try, efficiently and economically oper-
a ated, in the United States;
a- (2) For the purpose of this investiga-
of tion so instituted, the following are
1. hereby named as parties:
e- (a) The complainant is-
,n The Cyclotron Corporation, 950
in Gilman Street, Berkeley, California
aL 94710.

(b) The respondents are the follow-
ing companies alleged to be involved In
the unauthorized importation of such
articles into the United States, or in
their sale, and are parties upon which
the complaint and this notice are to be
served:

nst rument AB Scanditronix, Eska-
dervagen 16, S-18354, Taby, Sweden.
'Medi-Physics, Inc., 5801 Christie
Avenue, Emeryville, California
94608.
Nucletronix, -Inc., Birch. Road,
Middleton, Massachusetts 01949.
(c) Wilhelm A. Zeithler, U.S. Inter-

n national Trade Commission, 701 E
s Street NW., Washington, D.C. 20436,
n is hereby named Commlission investi-
17 gative attorney, a party to this investi-
d gation;
7- (3) For the investigation so institut-
ix ed, Chief Administrative Law Judge'
1- Donald K. Duvall, U.S. International
1- Trade Commission, 701 E Street NW.,

Washington D.C. 20436, shall dcsig-
nate the presiding officer.

Responses must be submitted by the
named respondents in accordance with
section 210.21 of the Commission's
Rules of Practice and Procedure, as
amended (19 CFR 210.21). Pursuant to
sections 201.16(d) and 210.21(a) of the
Rules, such responses will be consid-
ered by the U.S. International Trtde
Commission if received no later than
20 days after the date of service of the
complaint. Extensions of time for sub-
mitting a response will not be granted
unless good and sufficient cause there-
for Is shown.

Failure- of a respondent to file a
timely response to each allegation in

-the complaint and in this notice may
be deemed to constitute a waiver of
the right to appear and contest the al-
legations of the complaint and this
notice, and will authorize the presid-
ing officer and the U.S. International
Trade Commission, without further
notice to the 'respondent, to find the
facts to be as alleged in the complaint
and in this notice and to enter both a
recommended determination and a
final determination containing such
,findings.

The complaint is available for in-
'spection by interested persons at the
Office of the Secretary, U.S. Interna-
tional Trade Commission, 701 E Street
NW., Washington, D.C. 20436, and in
the Commission's New York City
office, 6 World Trade Center, New
York, New York 10048.

By order of the Commission.

Issued: December 22, 1978.
Ikmri R. MAsoN,

S ecretary.
(FR Doc. 78-36214 Piled 12-27-78; 8:45 am]

[4410-01-tM]

DEPARTMENT OF JUSTICE

U.S. CIRCUIT JUDGE NOMINATING
COMMISSION, TENTH CIRCUIT PANEl.

Meetings

The follbwing is a schedule of meet-
ings for the nominating panel for the
Tenth Circuit of the United States

-Circuit Judge Nominating Commis-
sion.

The first meeting will be held on
January 19-20, 1979, at'the U.S. Court-
house. 1929 Sherman Street, Denver,
Colorado at 9:00 am.

The second meeting will be held on
January 26-27, 1979, at the Oklahoma
Bar Center, 1901 N. Lincoln BoUle-
vard, Oklahoma City, , Oklahoma
73105, at 9:00 aa.m

These meetings will be closed to the
public pursuant to P1. 92-463, Section
10(D) as amended. (CF U.S.C. 552b
(c)(6).)
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Dated: December 21, 1978.
JOSEPH A. SANCHES,
Advisory Committee
Management Officer

[FR Doc. 78-36057 Filed 12-27-78; 8:45 am]

[4410-01-M]
U.S. CIRCUIT JUDGE NOMINATING

COMMISSION, THIRD CIRCUIT PANEL

Meetings
The following is the schedule of.

meetings for the nominating panel for
the Third Circuit of the United States
Circuit Judge Nominating Commis-
sion: 1) January 19, 1979, to review the
app4lications; 2) January 23-24, 1979, to
interview candidates for the vacancy.
Both meetings will be held in the
Third Circuit Judicial Conference
Room, 20th floor, United States
Courthouse, 6th and Market Streets,
Philadelphia, Pennsylvania at 10 am.

The meetings will be closed to the
public pursuant to Pub. L. 92-463, Sec-
tion 10(D) as amended. (CP U.S.C.
552b(c)(6).)

Dated: December 21, 1978.
JosEPH A. SACHnEs,
Advisory Committee
Management Officer.

[FR Doc. 36058 Filed 12-27-78; 8:45 am]

[4410-01-M]
U.S. CRCUIT JUDGE NOMINATING

COMMISSION, SECOND CIRCUIT PANEL

Meeting

The first meeting of the nominating
panel for the Second Circuit of the
United States Circuit Judge Nominat-
ing Commission will be held on
Wednesday, January 3, 1979, at 10:00
a n. at the Association of the Bar of
the City of New York, 42 West 44th
Street, New York, New York. This
meeting will be open to the public;
however, due to administrative error,
this notice has not been published 15
days prior to the meeting date.

Dated: December 21, 1978.
JosEPH A. SANcHES,
Advisory Committee

Management Officer.
[FR Doc. 78-36059 Filed 12-27-78; 8:45 am]

[4410-01-M]
U.S. CIRCUIT JUDGE NOMINATING

COMMISSION FIRST CIRCUIT PANEL

Meeting

The first meeting of the nominating
panel for the First Circuit of the
United States Circuit Judge Nominat-

NOTICES

ing Commission will be held on Janu-
ary 6. 1979, at the Federal Courthouse,
Post Office Square, Boston, Massachu-
setts In Room 1620 at 9:30 am.

The purpose of the meeting Is to
provide the panel with a history of the
Court; an analysis of current needs
and workload; an explanation of merit
selection and a meeting with the Chief
Judge to discuss qualifications which
should be sought in selecting candi-
dates.

The meeting will be opdn to the
public but because of the short time
allotted the panel to make Its selec-
tion, it was not possible to provide a
full 15 day notice.

JosEPH A. SANcHEs,
Advisory Committee
Management Officer.

December 21, 1978.
[FR Doc. 78-36060 Filed 12-27-78; 8:45 am]

[4510-23-M]

DEPARTMENT OF LABOR

NATIONAL ADVISORY COMMITTEE FOR
WOMEN

Meeting

Pursuant to the Provisons of the
Federal Advisory Committee Act (Pub.
L. 92-463 as amended), notice Is
hereby given of a meeting of the Na-
tional Advisory Committee for
Women.

Date and Time: January 11 and 12,
1979 10 a.m. to 5 p.m. each day.

Place: Conference Room N4437 ABC,
January 11, 1979, Conference Room
S4215 ABC, January 12, 1979. Depart-
ment of Labor, 200 Constitution
Avenue, N.W., Washington. D.C.
20210.

Purpose: This is a regular meeting of
the National Advisory Committee for
Women.

The Committee will meet with the
President of the United States to
advise him of their concerns about the
Administration's budget pribrities and
legislative package. The agenda for
the meeting will focus on the project-
ed activities of the Committee's Action
Work Groups.

Dated: December 21, 1978.

ELI LM. McGov'RN,
Executive Director.

[FR Doc. 78-35141 Filed 12-27-78; 8:45 am]
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[7510-01-M]
NATIONAL AERONAUTICS AND

SPACE ADMINISTRATION

[Notice (78-70)]

AD HOC INFORMAL TASK FORCE ON COM-
PARATIVE NATIONAL SPACE PROGRAMS,
NASA ADVISORY COUNCIL

Meeting

The Ad Hoc Informal Task Force on
Comparative National Space Programs
of the NASA Advisory Council will
meet on January 19, 1979, from 9:00
a.m. to 4:30 pm. The meeting will be
held at the University of Southern
California, Population Research Labo-
ratory, Room 385, 3716 South Hope,
Los Angeles, CA, 90007. The meeting
will be open to the public up to the
seating capacity of the room (about 50
persons, including task force mem-
bers). Visitors will be requested to sign
a visitor's register.

This task force, chaired by Dr.
Kingsley Davis, consists of six mem-
bers drawn from the membership of
the NASA Advisory Council, and was
established to carry out a review of
the United States' relative position in
international space affairs. The
agenda for the meeting is as follows:

FR DAY, JANUARY 19,1979
9:00 a.m.--Chairperson's Opening Remarks
9:15 a.a.-Unlted States and Soviet Progress

in Space
10:45 ax..-Ta-k Force Reports
3:00 pn -Dscmsson
4"30 p.in.-Adjourn

For further information regarding
the meeting, contact the Executive
Secretary of the Task Force, Ms. Lisa
Shaffer, NASA Headquarters, Wash-
ington, DC 20546, telephone (202) 755-
3883.

AENoLD W. Fa-mm.,
AssociateAdministratorfor

ExternaZ.Relations.
Dzcni= 20, 1978.

[FR Doc. 78-30081 Filed 12-27-78; 8:5 aim]

[7510-01-M]

[Notice 78-68]

CLOSED MEETING ACTIVITIES OF ADVISORY
COMMTTEES

Public Availability of Reports

Pursuant to the Federal Advisory
Committee Act, Pub. L. 92-463 of Oc-
tober 6, 1972, and Office of Manage-
ment and Budget Circular No. A-63
Revised of March 27, 1974, and the
NASA advisory committees which held
closed or partially closed meetings in
1977, consistent with the policy of 5
U.S.C. 552(b) and, effective March 12,
1977, 5 U.S.C. 552b(c), have prepared
reports on the activities of these meet-
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Ings. Copies of the reports have been
filed and are available for public in-
spection at the Library of Congress,
Exchange and Gift Division, Federal
Advisory Committee Desk and NASA
Headquarters, Headquarters Informa-
tion Center.

The names of the advisory commit-
tees are listed below:
Applications Steering Committee, Atmos-

pheric Cloud Physics Laboratory (ACPL)
Advisory Subcommittee;

Applications Steering Committee, Space
Processing Ad Hoc Advisory Subcommit-
tee;

NASA Historical Advisory Committee;
NASA Wage Committee;
Research and Technology Advisory Council;
Space Science Steering Committee, Jupiter

Orbiter Probe 1981 (JOP81) Ad Hoc Advi-
sory Subcommittee;

Space Science Steering Committee, Out-Of-
Ecliptic (OOE) Mission Ad Hoe Advisory
Subcommittee;

Space Science Steering Committee, Space
Telescope Ad Hoe Advisory Subcommit-
tee;

Space Technology Steering Committee and
Research and Technology Advisory Coun-
cil, Long Duration Exposure Facility
(LDEF) Experiment Review Ad Hoc Advi-
sory Subcommittee.

ARNOLD W. FRUTIN,
ActingAssociate Administrator

for External Relations.
DECEMBER 15, 1978.

[FR Doc. 78-36079 Filed 12-27-78; 8:45 am]

[7510-01-M] -

[Notice 78-69]

NASA ADVISORY COUNCIL (NAC)
-HISTORICAL ADVISORY COMMITTEE

Meeting

The above named committee will
meet from 8:45 a.m. to 4 p.m. February
3, 1979, at -Kennedy Space Center,
Florida (Headquarters Building, Room
2229). Except for the closed session
(1:30 to 2:45 p.m.), the public will be
admitted up to the seating capacity of
the room, which is about 40 persons.

The committee will review NASA
historical activities of the past year,
status of current projects, and possible
future projects. Distribution of NASA
histories and preparation of the
annual Aeronautics and Space Report
of the President will be discussed.

During the closed session, the com-
mittee will consider and make recom-
mendations on candidates for under-
taking various NASA historical activi-
ties. The committee will also recom-
mend individuals to fill vacancies on
the committee. The personal and pro-
fessional qualifications of the candi-
dates, who are not members of the
committee, will be candidly discussed
and appraised. Public discussion of
these matters would invade the priva-
cy of the candidates and other individ-

NOTICES

uals involved. Since this committee
session will be concerned throughout
with matters listed in 5 U.S.C.
552b(c)(6), it has been determined that
the session will be closed to the public.

For further information, call Monte
D. Wright (202) 755-3612.

ARNOLD W. FRUTKiN,
Associate Administratorfor

External Relations.
DECEMBER 20, 1978.

[FR Doe. 78-36080 Filed 12-27-78; 0:45 am]

[7537-01-M]

NATIONAL FOUNDATION ON THE
ARTS AND HUMANITIES

National Endowment for the Arts

MUSEUM ADVISORY PANEL

Meeting

Pursuant to Section 10(a) (2) of the
Federal Advisory Committee Act
(Public Law 92-463), as amended,
notice is hereby given that a mheeting
of the Museum Advisory Panel to the
National Council on the Arts will be
held January 16, 1979, from 9:00 a.m.
to 5:30 p.m., and January 17,-1979,
from 9:00 a.m. to 5:30 p.m., in room
1422, Columbia Plaza Office Building,
2401 E Street, N.W., Washington, D.C.

A portion of this meeting will be
open to the, public on January 16,
1979, from 9:00 a.m. to 5:30 p.m. The
topic of discussion will be Policy and
Guidelines.

The remaining sessions of this meet-
ing on January 17, 1979, from 9:00 a.m.
to 5:30 p.m. are for the purpose of
Panel review, discussion, evaluation,-
and recommendation on applications
for financial assistance under the Na-
tional Foundation on the Arts and the
Humanities Act of 1965, as amended,
including discussion of information
given in confidence to the agency by
grant applicants. In accordance with
the determination of the Chairman
published in the FEDERAL REGISTER
March 17, 1977, these sessions will be
closed ,to the public pursuant to sub-
sections (c) (4), (6) and 9(b) of section
552b of Title 5, United States Code.

Further information with reference
to this meeting can be obtained from
Mr. John H. Clark, Advisory Commit-
tee Mangement Officer, National En-
dowment for the Arts, Washington,
D.C. 20506, or call (.202) 634-6070.

- JOHN H. CLARK,
Director, Office of Council and

Panel Operations, National
Endowment for the Arts.

[FR Doe. 78-36118 Filed 12-28-78; 8:45 am]

[4910-58-M]
NATIONAL TRANSPORTATION

SAFETY BOARD

[N-AR 78-52]

ACCIDENT REPORTS; SAFETY
RECOMMENDATION RESPONSES

Availability

ACCIDENT REPORTS-BRIEF FORMAT

The National Transportation Safety
Board has determined that "air-framo
Icing" was involved in the probable
cause of a Cessna 180 fatal crash that
occurred at the Berlin Municipal Air-
port in New Hampshire last winter.
The pilot and two passengers were
killed In that crash and the aircraft
destroyed.

The Safety Board report was one of
590 selected general aviation accidents
and 20 air carrier accidents in colnput-
er printout form contained in Issue
Number 5 of 1977 accidents, "Aircraft
Accident Reports, Brief Format, U.S.
Civil Aviation," which was released
December 20. This publication, report
No. NTSB-BA-78-5, Is normally issued
five times each year and presents the
facts, conditions, circumstances, and
probable cause(s) for each accident.
Additional statistical information is
tabulated by type of accident, phase of
operation, kind of flying, injury index,
aircraft damage, conditions of light,
pilot certificate, Injuries, and causal
factors.

As indicated in NTSB Press Release
78-83/2393 which accompanied the re-
lease of Issue Number 5, the Safety
Board cited the pilot in the New

-Hampshire accident for inadequate
preflight preparation and failure to
abort takeoff after an excessive 3,000-
foot ground run. Also cited as probable
cause was "airframe ice," the Board
noting that the "ice and snow (was)
not removed from aircraft." The
Board also noted that there was no
seat for the second passenger, al-
though this was not found to be a
causal factor.

The Board pointed out that adhe-
sion of snow or ice on the wings and
tail surfaces of an airplane causes an
increase in drag and a simultaneous
loss of lift. This decrease in aerody-
namic performance can lead to loss of
control. Unfortunately, the Board
said, this tragic fact has been demon-
strated too often. In the last 5 years,
from 1973 through 1977, airframe ice
has been found as a causal factor in
183 accidents. Of these 67 were fatal
accidents, resulting in the death of 176
people.
.Findings in the New Hampshire

report reveal that certain potential
hazards associated with winter flight
operations are not yet fully under-
stood by many pilots. Consequently,
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the Board urged general aviation
pilots, now facing the onset of winter
weather across most of the United
States, to "pass the word" that ice,
snow, or frost on the wings prior to ta-
keoff is definitely a no-go item.

"Aircraft Accident/Incident Reports,
Brief Format Supplemental Issue,
1977 Accidents," report No. NTSB-
BA-78-6, is also now available. This
publication contains reports of aircraft
accidents and incidents that occurred
in 1977 but not included in a prior
issue of briefs. This publication re-
ports on one U.S. air carrier accident,
26 U.S. air carrier incidents, 44 general
aviation accidents occurring on U.S.
soil, 27 general aviation accidents oc-
curring on foreign soil, and 24 general
aviation incidents. Four foreign air
carrier accidents, two foreign air carri-
er incidents and 17 foreign general avi-
ation accidents that were investigated
by the Safety Board are also included.
This is the final issue of reports on ac-
cidents that occurred in calendar year
1977.

In addition, this supplemental issue
contains several statistical tables
which tabulate and summarize select-
ed accident information, such as type
of accident, phase of operation, inju-
ries, cause/factor and pilot certificates
for all U.S. general aviation accidents
occurring last year.

"Railroad Accident Report,' Brief
Format, Issue Number 2-1977" was
released by the Safety Board on De-
cember 14. The report, No. NTSB-
RAB-78-3,- contains the reports of 116
U.S. railroad accidents arranged in
chronological order;, tabulations of se-
lected accident information include (1)
types of accidents broken down by car-
riers, (2) casualties broken down by
types of accidents and classes of per-
sons, and (3) causal factors arranged
categorically and broken down by
types of accidents. The Safety Board
makes a finding of probable cause on
railroad investigations which involve a
fatality, a passenger train accident, or
substantial property damage.

No=s The brief reports in these three
publications contain essential Information;
more detailed data may be obtained from
the original factual reports on file in the
Washington office of the Safety Board.
Upon request, factual reports will be repro-
duced commercially at an average cost of 17
cents per page for printed matter, $5 per
page for black-and-white photographs, and
$4 per page for color photographs, plus
postage. Requests concerning aircraft acci-
dent report briefs should include this infor-
mation: (1) Date and place of occurrence, (2)
-type of aircraft and registration number,
and (3) name of pilot.

Copies of these publications may be pur-
chased from the National Technical Infor-
mation Service, U.S. Department of Com-
merce, Springfield, Va. 22151.

NOTICES

RESPONSES TO SAF'Y
REcoi wnDAwriONs

M-78-33 and 34.-The National Oce-
anic and Atmospheric Administration
(NOAA) on December 14 responded to
the Safety Board's comments of Octo-
ber 25 concerning NOAA's Initial re-
sponse of last August 8 (43 FR 38981,
August 31, 1978). The recommenda-
tions were developed as a result of the
investigation and analysis of the sink-
ing of the SS EDMUND FITZGER-
ALD in Lake Superior on November
10, 1975.

In its October 25 letter, the Safety
Board states that the plotting of dan-
gerous shoal areas on the chartlets as
discussed by NOAA is a positive step.
However, the Board said, a plot of a
ten-fathom contour would be of great-
er benefit to the Great Lakes mariner.
The contour showing the ten-fathom
line will give a more positive delinea-
tion of the shoal area. The Board be-
lieves that this proposal shbuld be
considered before publication of the
new charts.

The Board believes that a greater
sense of urgency should be exhibited
in NOAA's efforts to Improve model-
ing technology and the data base for
significant wave height forecasts.
Based on the great difference in the
forecast vs. observed wave height at
the time of the FIZGERALD sink-
ing, an intense effort should be
massed to expand the state-of-the-art,
to move beyond reasonable forecasts,
and to approach a high degree of accu-
racy, particularly during periods of
high wind velocities.

NOAA's December 14 response indl-
cates agreement with the Safety
Board's proposal to give a more posi-
tive delineation of the shoal areas In
the vicinity of Southwest Bank and
Caribou Island. Such a plot will be of
additional assistance to the Great
Lakes iariner and NOAA plans to add
these contours to the next edition of
the affected charts of Lake Superior.

As to the Board's second point-ur-
gency on Improvements In predicting
wave heights on the Great Lakes-
NOAA reports that since the FITZ-
GERALD sinking its wave prediction
model has been Improved by using a
new finer grid mesh wind forecast
model Also, NOAA will begin deploy-
ment of eight environmental data
buoys In the Great Lakes, the first
three expected to be operational in
1979. NOAA states that observations
from these buoys should significantly
Improve the determination of the wind
field over the Lakes and result in more
accurate wave predictions,

R-77-9 and 10.-Letter of December
15 from the Federal Railroad Adminis-
tration (FRA) is in response to recom-
mendations developed as a result of in-
vestigation of the Chicago and North
Western Transportation Company

60677

freight train derailments and collision
at Glen Elyn, Ill., May 16, 1976.

Recommendation R-77-9 asked ERA
to require by regulation that persons
performing train dispatching func-
tions maintain a record of trains and
cars that are carrying hazardous mate-
rials and of current methods of and
procedures for, containment of these
materials In the event of a mishap and
communicate this information to
public safety officials immediately
after they learn of a train accident.

FRA's response indicates that this
would not be a cost beneficial action,
and that to Implement such a recom-
mendation would be redun dant and
would not measurably increase the
present degree of safety afforded by
existing regulations. Federal regula-
tions now require the stenciling of the
hazardous niaterials name on those
tank cars transporting materials with
the greatest degree of hazard (Part
172.330). Further, all cars transporting
hazardous materials must be properly
placarded (Part 172.500). Hazardous
materials must be described on the
shipping papers (Part 172.202), and
shipping papers for hazardous materi-
als must be in the possession of a
member of the train crew (Part
174.26). ERA believes pdblic safety of-
ficials should be able to obtain the
necessary safety information from at
least one of these four sources.

FRA reports that the Missouri Pacif-
Ic Railroad Company (MP) has a
system whereby train contents are
automatically printed with a list of
hazardous materials in each train
along with the basic information for
emergency response, available to LIP
train dispatchers on request. The
system is extremely expensive, requir-
ing a sophisticated central computer
and a network of communication lines
ending at a terminal at each agency
and/or dispatcher station, and ERA
believes that to impose the cost of this
system on all rail carriers cannot be
Justified at this time.

Recommendation R-77-10 . asked
FRA to require the Chicago and North
Western Transportation Company to
maintain Its tracks to the specifica-
tions of the Federal Track Standards
for each class and not increase train
speeds until the track is adequate for
such speeds.

In response, FRA states that Federal
Track Safety Standards do require
carriers to maintain their tracks in
compliance with the regulations. Sec-
tion 213.5, Responsibility of Track
Owner, requires any owner of track
who knows that the track does not
comply with the requirements to bring
the track into compliance or halt oper-
ations over that track. The owner,
under § 213.7, also is responsible for
designating qualified persons to in-
spect the track for defects. The Stand-
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ards are very spedfie as to the author-
ity the inspector must have to pre-
scribe remedial action to correct or
safely compensate for those deviations
found.

Through its monitoring -program,
FRA enforces these requirements. The
FRA track Inspector reviews the carri-
er's inspection report and conducts on-
the-ground spot observations at select-
ed locations to determine the degree
of compliance. If items of noncompli-
ance are found, further action is
taken. At present, FRA believes this is
the most, effective approach to requir-
ing carriers to maintain track to the
specifications of the Federal Track
Safety Standards.

NoTr. Copies of letters in response to rec-
ommendations may be obtained free of
charge. All requests for copies must be in
writing, Identified by recommendation
number. Address requests to: Public Inquir-
ies Section. National Transportation Safety
Board, Washington Safety Board, Washing:-
ton, D.C. 20594.
(Secs. 304(a)(2) and 307 of the Independent
Safety Board Act of 1974 (Pub. L. 93-63X, 88
Stat. 2169, 2172 (49 U.S.C. 1903, 1906Y.)

MARGARET L. FissEn,
Federal Register Liaison Officer.

DECEMMEnz 22, 1978.
(FR Doc. 78-36075 Filed 12-27-78;.8:45 am]

_[8010-01-tA]
SECURF-lES AND EXCHANGE

COMMISSION
[Release :to.-34-15415; File No. SP-Amex-

78-271

AMERICAt STOCK EXCHAUGE, INC.

Self-Rogz!atory Orgaigza!on; Proposed Rule
Choange

Pursuant to Section 19(b),d) of the
Securities Exchange Act of 193 (the
"Act"), 15 U.S.C. 78s (b)(1), as amend-
ed by Pub. L. No. 94-29, 16 (JTune 4,
1975), notice is hereby given that on
November 24, 1978, the above-men-
tioned self-regulatory organization
filed with the Securities and Exchange
Commission a proposed rule change as-
follows:
STATEMENT OF TH TEmS OF SUBSTANiCE

OF THE PROPOSED RULE CHANGE

The Board of Governors of the
Americal Stock Exchange has ap-
proved the following Resolution and
rule amendment. (Italics indicate
words'to be added:)

A. RESOLUTION

Resolved, that the present transac-
tion charge imposed by the Exchange
pursuant to Article VII, Section 4 of
the Exchange Constitution. be- in-
creased by the amount of 124 for each
round-lot purchase and each round-lot

iUoi7CIz

sale in any equity security executed on
the Exchange; and be it

Further resolved, that payment of
such increased charge by members and
member organizations to the-Exchange
be waived .in all instances where the

-transaction is cleared through a regis-
tered clearing agency which has agreed
to collect and pay, over to the Ex-
change an amount equal to 12(' with
respect to such transaction. -

B. Rule 700 (a) The term "registered
clearing agency" means any clearing
agency (iD duly registered with the Se-
curities and Exchange Commission,
(ii) willing to supply the Exchange
with data reasonably requested in
order to permit the Exchange to en-
force compliance by its members and
member organizations with the provi-
sions of the Securities Exchange Act of
1934, the rules and regulations there-
under, and the rules-of the Exchangej
and (iii) having:

(A) the capacity to compare, clear
and settle any and all securities trans-
actions effected on the Exchange, or

(B) the appropriate interfacing ca-
pacity to compare, clear and/or settle
securities transactions effected on the
Exchange, with a clearing agency
meeting the requirements of the pre-
ceding subparagraph. If such clearing
agency does not have the appropriate
interfacing capacity with respect to all
such functions (comparison, clearing
and settlement), or with respect to all
securities admitted- to dealings on the
Exchange, it shall be included within
the term "registered clearing agency"
only to the extent of the functions or
the securities as to which it does have
such interfacing capacity.

STATE ENT OF BASIS AN PuIPOSE

The basis andpurpose of the forego-
ing proposed rule, change Is as follows:

When the Amex, NYSE and NASD
determined to consolidate their re-
spective clearing affiliates into a single
clearing entity in 1977, it was recog-
nized that these affiliates had been a
source of revenues which were used to
pay in-part for-the self-regulatory ac-
tivities carried on by their parent or-
ganizations. While the new consoli-
dated clearing entity, National Securi-
ties Clearing Corporation, was intend-
ed to be user controlled and operated
for tlT& sole benefit of the member
firm community, it was felt that the
two exchanges and the NASD should
continue to receive some revenues
from clearing operations to help cover
regulatory costs. Therefore, the agree-
ments establishing NSCC provided
that the Amex NYSE and NASD
should each be paid 12t a side for each

,round-lot transaction executed in their
respective markets and cleared
through NSCC. There is a $550,000
annual limit during the five-year term
of the contract, with provision for

review of the charge after the'first
two years and each year thereafter.

At the request of the SEC, the Ex-
change has adopted amendments to its
clearing rules which will allow mem-
bers to compare and settle through
any registered clearing agency having
the appropriate facilities. As a result
of this change, the Exchange would
not receive the 120 revenue to the
extent members use clearing agencies
other than NSCC. It Is therefore pro-
posed that the 12¢ charge be Imposed
by the Exchange, payable either di-
rectly to the Exchange or to any clear-
ing agency agreeing to collect the
charge and remit it to the Exchange.

In order to carry out It- regulatory
functions relating to market surveil-
lance (as well as collect, the 12"
charge), the Exchange must receive
trade data from any clearing agency
used by members. The Exchange
therefore further proposes to amend
its clearing rules to provide for the
furnishing of this data. to the Ex-
change.

The SEC has approved a NYSE pro-
posal which is similar to the above
proposal (SR-NYSE-77-33).

The adoption of an alternate
method, for collection of the 12t
charge and provision for the furnish-
ing of necessary trade data to the Ex-
change will assure an equitable alloca-
tion of reasonable dues, fees, and
other charges amfong Exchange mem-
bers, issuers and others using It facill-
ties, as required by section 6(b)(4) of
the Act.

Coum=Ts REcEIvED FRo MumB=ms,
PARTIC Ar S, OR OTHERS ON PRO-
POSED RULE CHAxGE

No comments were solicited or re-
ceived with respect to the proposed
rule change.

Bunr ONT Cot 0moN

The Annex has determined that no
burden on competition will be Imposed
by the proposed rule change.

Within thirty-five days' of the date
of publication of this notice In the
FEDERAL RzEcrsva, or within such
longer period (i) as the Commission
may designate up to 90 days of such
date If it finds such longer period to be
appropriate and publishes Its reasons
for so finding or (11) as to which the
above-mentioned self-regulatory orga-
nization consents, the Commission
will:

CA) by order approve such proposed
rule change, or

(1B) institute proceedings to deter-
mine whether the proposed rule
change should be disapproved.

Interested persons are invited to
submit written data, views and argu-
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ments concerning the foregoing. Per-
sons desiring to make written submis-
sions should file six (6) copies thereof
with the Secretary of the Commission,
Securities and Exchange Commission,
Washington, D.C. 20549. Coples of the
filing with respect to the foregoing
and of all written submissions will be
available for inspection and copying in
the Public Reference Room, 1100 L
Street NW., Washington, D.C. Copies
of such filing will also be available for
inspection and copying at the princi-
bal office of the above-mentioned self-
regulatory organization. All submis-
sions should refer to the file number
referenced in the caption above and
should be submitted within 21 days of
the date of this publication.

For the Commission by the Division
of Market Regulation, pursuant to del-
egated authority.

GEORGE A6. FITZImZSoN,
Secretar.

DEcE=azR 18, 1978.
[FR Doc. 78-36093 Filed 12-27-78; 8:45 am]

[801o-o1-M]

[Release No. 20829; 70-6246]

ARKANSA POWER & UGHT CO.

Proposed Issuance and Sale of First Mortgage
Bonds and Preferred Stock at Competitive
Bidding

-DEcBER 13, 1978.
Notice is hereby given that Arkansas

Power & Light Company ("Arkan-
sas"), First National Building, Little
Rock, Arkansas 72203, an electric util-
ity subsidiary of Middle South tll-
ties, Inc., a registered holding compa-
ny, has -filed an application and
amendments thereto with this Com-
mission pursuant to Sections 6(a) and
6(b) of the Public Utility Holding
Company Act of 1935 ("Act") and
Rules 23, 24 and 50 promulgated
thereunder regarding the following
proposed transactions. All interested
persons are referred to the amended
application which is summarized
below, for a complete statement of the
proposed transactions.

Arkansas proposes to issue and sell,
subject to the competitive bidding re-
quirements of Rule 50 promulgated
under the Act, $60,000,000 principal
amount of its First Mortgage Bonds
('Bonds") of a series having a term of
not less than five nor more than thirty
years. Arkansas will determine, and
give notice of, the maturity date of the
bonds not later than 12:00 pn.m on the
third business day preceding the day
fixed for the presentation of bids. The
interest rate on the bonds (which will
be a multiple of %/ of 1%) and the
price, exclusive of accured interest, to
be paid to Arkansas (which will be not
less than 100% nor more than 102Y%

of the principal amount thereof) will
be determined by competitive bidding.
The bonds will be issued under Arkan-
sas' Mortgage and Deed of Trust dated
as of October 1, 1944, to Morgan Guar-
anty Trust Company of New York,
Trustee, as heretofore supplemented
and as to be further supplemented by
a Thirty-first Supplemental Indenture
to be dated as of February 1, 1978,
which will include a prohibition for a
period of not more than five years.
against refunding the bonds with the
proceeds of funds borrowed at a lower
effective interest cost.

Prior to the effective date of Arkan-
sas' Twenty-eight Supplemental In-
denture dated as of July 1, 1975, Ar-
kansas' Mortgage and Deed of Trust
as amended provided that in computa-
tion of the "two-times interest' cover-
age test for the issuance of additional
bonds, the amount of the company's
nonoperating income (as defined) that
may be taken into account would not
exceed 15% of the sum of net operat-
ing income plus nonoperating income.
This provision differs from the analo-
gous provision of the Commission's
Statement of Policy with respect to
First Mortgage Bonds ("Policy state-
ment") adopted February 16, 1956
(HCAR No. 13105), which restricts the
inclusion of nonoperating income to
an amount not exceeding 10% of oper-
ating income. In recent years, the In-
denture provision has resulted In
higher computed interest coverage
than would have resulted from the
provision prescribed by the Policy
.Statement.

As a first step toward conforming
the Indenture provision with that of
the Policy Statement, Arkansas'"
Twenty-eighth Supplemental Inden-
ture dated as of July 1, 1975, amended
the Indenture provision so as to pro-
vided that, effective with the first
series of bonds to be issued after De-
cember 31, 1975, the amount of includ-
able nonoperating income would not
exceed 14% of the sum of net operat-
ing income plus nonoperating income.
Arkansas' Twenty-ninth Supplemental
Indenture reduced the figure to 13%,
and Arkansas' Thirtieth Supplemental
Indenture reduce the figure to 12%. It
is proposed in the instant filing that
Arkansas' Thirty-first Supplemental
Indenture, to be dated as of February
1, 1979, provide that, effective with
the first series of bonds to be Issued
after February 28, 1979, the amount of -
ncludablq nonoperating income shall

not exceed 11% of the sum of net op
erating income plus nonoperating
income. It Is contemplated that said
percentage will be successively re-
duced further in further supplemental
indentures so that the Indenture pro-
vision (including, ultimately, the base
to which the percentages shall apply)
will finally conform In substance with
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the analogous provision of the Policy
Statement.

Arkansas also proposes to issue and
sell at competitive bidding up to
600,000 shares of a new series of pre-
ferred stock, par value $25 per share
("Preferred Stock"). The dividend rate
of the Preferred Stock (which will be a
multiple of 4/25ths of 1%) and the
price to be paid to Arkan as for the
Preferred Stock (which will not less
than $25 nor more than $25.70 per
share, plus accumulated dividends, if
any) will be determined by competitive
bidding. The terms of the Preferred
Stock will Include a prohibition, until
February 1, 1984, against refunding
the Preferred Stock, directly or indi-
rectly, with the proceeds of funds de-
rived from the Issuance of debt securi-
ties at a lower effective interest cost,
or from the Issuance of other stocks
which rank prior to or on a parity
with the Preferred Stock as to divi-
dends or assets at a lower effective
dividend cost. The Preferred Stock
will be created by appropriate corpo-
rate action and, except as to designa-
tion, dividend rate, the date from
which dividends commence to accumu-
late, redemption premiums, the terms
and conditions of redemption, and
matters pertaining to par value and
certain voting rights, will have the
same characteristics as, and rank eari
iassu with, the presently outstanding
preferred stock of Arkansas.

The sale of the Bonds and the sale
of the Preferred Stock are separate
transactions not contingent one upon
the other. Arkansas proposes to use
the net proceeds derived from the issu-
ance and sale of the Bonds and the
Preferred Stock for the payment of
short-term indebtedness incurred or
estimated to be incurred and for fi-
nancing Its 1979 construction program,
such program estimated to be
$212,700,000.

The fees, commissions, and expenses
Incurred or to be incurred In connec-
tion with the proposed transaction
total $250,000 ($195,000 in respect of
the Bonds, and $55,000 in respect of
the Preferred Stock), Including coun-
sel fees of $69,000, printing and en-
graving costs of $53,000, rating fees of
$23,500, accountants' fees of $17,000,
trustee' fees of $20,000, and miscella-
neous expenses of $20,586. In addition,
the fee of counsel for the successful
bidders Is estimated at $25,000 ($16,000
in respect of the Bonds and $9,000 in
respect if the Preferred Stock) and is
to be paid by the successful bidders.

The Arkansas Public Service Com-
mission ("APSC") and the Tennesse
Public Service Commission ("TPSC")
have jurisdiction over the propsed is-
suance and sale of the Bonds and Pre-
ferred Stock. By order dated Decem-
ber 1, 1978, the APSC has approved
the foregoing transactions;, application
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for approval of the transactions I'T cur-
rently pending before the TPSC. It is
stated that no other state commission
and no federal, commission, other than
this Commission, has jurisdiction over
the proposed transactions.

Notice is further given that any in-
terested ,person may, not later than
January 12, 1970, request in writing
that a hearing be held on such matter,
stating the nature of his interest, the
reasons for such request, and the
issues of fact or law raised by said ap-
plication which he desires to contro-
vert; or he may request that he be no-
tifled if the Commission should order
a hearing thereon. Any such request;
should be addressed. Secretary, Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549 A copy of such re-
quest should be served personally or
by mail upon the applicant at the
above-stated address, and proof of
service (by affidavit or, in case of an
attorney at law, by certificate) should
be filed with the request. At any time
after said date, the application, as
amended or as It' may be further
amended, may be granted as provided
in Rule 23 of the general rules and
regulations promulgated under the
Act, or the Commission may grant ex-
emption from such rules as provided
In Rules 20(a) and 100,thereof or take
such other action as it may deem ap-
propriate. Persons who request a hear-
ing or advice as to whether a hearing
Is ordered will receive any notices and
orders issued in this matter, including
the date of the hearing (if ordered)
and any postponements thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

GEORGE A, FITzsIMr Oss,
Secretary,

[FR Doc. 78-36082,Fled 12-27-78; 8:45 am]

[8010-O1-M]

BOSTON STOCK EXCHANGE, INC. ET AL

AplpIscafions for Unlisted Trading Privileges
and of Opportunity for Hearing

Dacxaxnsa 14, 1978.

The above named national securits
exchange has filed applications with
the Securities and Exchange Commis-
sion pursuant to Section 12(f)(1)(B) of
the ,Securities Exchange Act of 1934
and Rule 12f-1 thereunder, for unlist-
ed trading privileges in the securities
of the companies- as set forth below,
which securities are listed and regis-
tered on one- or more other national
securities exchanges:
AVIDAHL CORPORATION (DEL.),

Common Stock., $.05 Par Value-Pile No,.
7-6042.

ARROW ELECTRONICS, INC., Common
Stock, $1 Par Value-Vile No. 7-5043.

NOTICES

ARVIN . INDUSTRIES, INC (IND.),
Common- Stock, $2.50 Par Value-File No.
7-5044.

DATAPOINT CORPORATION, Common
Stock, $0.25 Par Value-Flle No. 7-5045.

GENERAI HOST CORPORATION,
Common Stock. $1 Par Value-ile No. 7-
5049.

iTEL CORIORATION. Common Stock. $1L
Par Value-File No,- 7-5047.

LINCOLN NATIONAL CORPORATION
(IND.). Common Stock, $2.50 Par Value-
File No. 7-5048.

MEKMOREX CORPORATION. Common
Stock. $1 ParValue-FffeNo. 7-5049.

NLT CORPORATION, Common Stock. $5
Par Value-Pile No. 7-5050.

GENUINE PARTS COMPANY. Common
Stock, $1 ParValue-File No. 7-5060,

SYSTRON DONNER CORPORATION7
(DEL.), Common Stock. No. Par Value-
File-No. 7-5061.

TERADYNE, INCORPORATED, Common
Stock, $0.It5 Par Value-File No. 7-5052.

-Upon receipt of a request, on or,
before January 14, 1979, from any in-
terested person, the Commission will
determine whether 'the applications
:with respect to the companies named
shall be set down for hearing.. Any
such request should include a brief
statement an to the title of the secu-
rity in which the person is interested,
the nature of his interest in making
the request, and the position which he
proposes to take at the- hearing, if or-
dered- In addition, any interested
person may- submit'his views or any
additional facts bearing-on the said ap-
plication by means of a letter ad-
dressed to the Secretalry, Securities
and Exchange Commission, 'Washing-
ton, D.C. 20549 not later than the date
specified. If no one requests a hearing,
with respect to the particular applica-
tion, -such application will be deter-
mined by order of the Commission on
the basis of the facts. stated therein
and other information contained in
the official files of the Commission
pertaining thereto.

For the Commission by the Division
of Market Regulation, pursuant to del-
egated authority.

GEORGE A. F Lsm=ONS,
Secretary.

[FR Doc. 78-36083 Filed 12-27-78; 8:45 am]

[80o0-01-M]

INVESTORS CORP. OF NORTH CAROLINA

[Release No. 10523; 811-24521
DEcEmaER 13,1978.

Notice of filing of an application
pursuant to section 8(f) of the act for
an order declaring that the applicant
has ceased to be an investment compa-
ny.

Notice is hereby given that Investors
Corporation of North. Carolina ("Ap-
plicant"), a. North Carolina Corpora-
tion, clo Robert G. Stockton, Esq.
Hudson, Petree, StocktonM Stockton &

Robinson, P.O. Box 2860, Winston-
Salem, North Carolina 27102, regis-
tered under the Investment Company
Act of 1940 ("Act"> as n open-end, di-
versified management investment
company, has filed an application on
October 23, 1978, and an amendment
thereto on December 8,1978, pursuant
to section 8(f) of the Act, for an order
of the Commission declaring that Ap-
pIlcant has ceased to be an Investment
company as defined by the Act. All in-
terested persons are referred to the
application on file with the Commis-
sion for a statement of the representa-
tions contained therein, which are
summarized below.

The Applicant states that It regis-
tered under the Act on January 20,
1974, and that it has issued common
stock, such stock having been first ef-
fectively registered under the Securi-
ties Act of 1933 on June 3,1974.

According to the application, on No-
vember 10, 1977, the Board of Direc-
tors of Applicant unanimously re-
solved to proceed toward liquidation of
Applicant and to convert the assets of
the Applicant to cash or cash equiv-
alents. Unanimous shareholder con-
sent to the dissolution of Applicant
was effected on August 3, 1978. The
application further states that the
shares of Applicant were redeemed at
net asset value by all shareholders
except Robert G. Stockton, Jr.,
("Stockton") an officer and director of
Applicant, who will redeem his shares
at net asset value upon completion of
the winding up of ApplicanVs affairs,
According to the application, the Ap-
plicant has $10,602.19 in assets, of
which $1,119.62 will be applied to Ap-
plicant's outstanding liabilities and
the balance represents the cash re-
demption value of the above men-
tioned outstanding shares of common
stock. The application states that all
shareholders, except Stockton have re-
ceived a distribution in complete liqui-
dation of their Interest in Applicant,
and that it has no assets (other than
those mentioned above), no liabilities
(other than those mentioned above), Is
not a party, to any litigation and does
not propose engaging In any business
activity other than that necessary for
the winding up of its affairs. Applicant
further represents that any additional
expenses ki connection with its liqi-
dation will be born by Lexington Man-
agement, Corporation, its investment
adviser.

Section 8(f) provides, In pertinent
part, that when the Commission finds,
upon application, that a. registered in-
vestment, company has ceased to be an
investment company, it shall so de-
clare by order, and that upon the ef-
fectiveness of such order, the registra-
tion of such company shall cease, to be
in effect.
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Notice is further given that any in-
terested person may. not later than
January 5, 1979. at 530 pn.,. submit to
the Commission in writing a. request
for a hearing on the matter accompa-
nied by a statement as to the nature of
his interest, the reason for such re-
quest, and the issues, if any, of fact or
law proposed to be controverted, or he
may request that he be notified if the
Commission shall' order a hearing
thereon. Any -such communication
should be addressed: Secretary, Securi-
ties and Exchange Commissiom Wash-
ington, D.C. 20549. A copy of such re-
quest shall be served personally or by
mail upon Applicant at the address
stated above. Proof of such service (by
affidavit or,. in the case of an attorney-
at-law, by certificate> shall be filed
contemporaneously with 'the request.
As provided by Rule 0-5 of the Rules
and- Regulations promulgated under
the Act, an order disposing of the ap-
plication will be issued as of course fol-

Jowing said date unless the Conmmis-
sidn thereafter orders a hearing upon
request or upon the Commission's own
motion. Persons whor request a hear-
ing, or advice as to- whether a hearing
is ordered, will receive any notices and
orders issued in this matter, including
the date of the *hearing (if ordered)
and any postponements thereof.

For the Commission, by the Division
of Investment ,Management, pursuant
to delegated authority.

GEORGE A. FrTzsroNs,
Secretary

(FR Doc. 78-36084 Filed 12-27-78; 8.45-aml

[8010-01-M]

MIDWEST STOCK EXCHiANGE, INC ErAL

Applications for Unlisted Trading Privileges
and of Opportunity for Hewing

DEcEMBER 14, 1978.
The above named national securities

exchange has filed applications with
the Securities and Exchange Commis-
sion pursuant to Section 12(f)(1)(B) of
the Securities Exchange Act of 1934
and Rule 12f-i thereunder, for unlist-
ed trading privileges in the securities
of the companies as set forth below,
which securities are listed and regis-
tered on one or more other national
securities exchanges:
WS. TWOO- ENERPRISES, INC (DE).

Common Stock. $I.OG Par Value, File No.
7-5033.

DANA CORPORATION, Common Stock,
$1.00 Par Valne, File No. 7-5034-

Upon receipt of a request, on or
before January 14, 1979, from any in-
ter.sted person, the.Commlssion will
determine whether the applications
with respect to the companies named
shall be set down for hearing. Any

NOTICES

such request should nclude a, brief
statement as to the title of the secu-
rity In which the person is nterestec,
the nature of his interest In making
the request, and the position which he
proposes to take at the hearing, if or-
dered. In addition, any Interested
person may submit his views or any
additional facts bearing on the said ap-
plication by means of a letter ad-
dressed to the Secretary, Securities
and Exchange Commission. Washing-
ton, D.C. 20549 not later than the date
specifie'If no one requests a hearing
with. respect to the particular applica-
tion, such. application will be deter-
mined by order of the Commission on
the basis of the facts stated therein
and other Information contained In
the official files of the Commission
pertaining thereto.

For the Commission, by the Division
of Market Regulation, pursuant to der-
egated authority.

GEORGE A. F=srm6ns,
Secretary.

(FR Doe. 78-36085 Filed 12-27-78; 8:45 am.]

[8010-01-MI
(Release No. 15411; SR-MSRB-78-8]

MUNICIPAL SECURITIES RULEMAKING BOARD

'Order Approving Amended Rule Change

D-csuzR 13, 1978.
On May 26, 1978, the Municipal Se-

curities Rulemaking Board (the
"M SRB"), Suite 507. 115D Connecticut
Avenue, N.W. Washington, DC.
20036, filed with the Commission, pur-
suant to Section 19(b)(l>of theSecur-
ties Exchange Act of 1934 (the "Act'").
15 U.S.C. 78(s)(b)(1). and Rule 19b-4
thereunder, copies of a proposed rule
change which would establish a com-
prehensive arbitration code for the
municipal securities industry. Notice
of the proposed rule change together
with Its terms of substance, was given
by publication of a Commission Re-
lease (Securities Exchange Act Re-
lease No. 14840 (June 9r, 1978)) and by
publication in the M IAi REmsr
(43 FR 26164 (1978)). On August 25.
1978. the MSRB made a technical
amendment to the filing to clarify
that the record required to be kept of
proceedings before a panel of arbitra-
tors Is a verbatim record and that the
term "relate&. counterclaim!' used in
the filing means a counterclaim relat-
ed- to a customer's account(s) with the
municipal securities broker or munlci-
pal securities dealer. On November 1.
1978, the MSRB filed a second amend-
ment to remove the unanimous voting
requirement for an arbitration panel's
referral of a matter to an appropriate
regulatory authority or organization.'

'The November 1, 1978. amendment re-
moved all reference to a special voting re-
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Notice of that amendment was. given
by publication of Securities Exchange
Act Release No. 15316 (November 7,
1978) and by publication in the Ftmm-
AL REsrza C43- FR 53082 (Mg)). All
written statements with respect to the
amended proposed rule change which
were filed with the Commission and
all written communications relating to
the amended proposed rule change be-
tween the Commission and any person
were considered and were made availa-
ble to the public at the Commission's
Public Reference Room.

The proposed rule change is based
on the MSRB's authority under Sec-
tfon 15B(b)(2XD) of the Act to provide
for the arbitration of claims relating
to transactions in municipal securities-
as well as its general mandate under
Section 15B(b)(2XC) of the Act to pro-
tect investors and the public interest.=

In evaluating the proposed rule
change, the Commission considered,
among other things, the extent to
which the Act permits the MSRB to
become Involved in supervising and
conducting arbitration proceedings in
the manner provided in the proposed
rule change.? Section 153B which sets
forth the duties -of the MSRB, is
phrased entirely in terms of rulemak-
ing. Nevertheless, the Commission be-
Ileves that the MSRB is particularly
well situated to supervise and conduct
arbitration proceedings In the limited
manner provided In the proposed rule
change and that the Act; permits the

quirement, for such a referral- In filing the
amendment, the MSB stated that

In adoptig.this provision, the Board did
not intend to Impose a more stringent
voting requirement than would otherwise
govern under applicable law. The Board has
therefore determined to dele this provi-
sion In order to avoit the possibility of the
provision hating such a resuiL

'Secton3 1513(b]2C). 15B(bX2XD). and
15Bib)(2XJ) of the Act permit the MS.B.
by rule. to require the payment of fees in
connection with arbitration proceedings.
Any fees required by the MSHB to- be paid
In connection with arbitration must be filed
with the Commission. pursuant. to Section
19 of the Act-

'Under the proposed rul e, the MSRB
would appoint a seven-member Arbitration
Committee- which would include three
MSRR members and the Director of Arbi-
tration. who would perform a number of
functions related to the conduct of arbitra-
tion proceedings.

'The Commilson has determined that
the MSRB's arbitration procedures, which
are similar to many of thcse employed by -
other self-regulatory organizations, are ap-
propriate. Nevertheless, the Commission
and Its staf currently are exmining the
questions raised by the we of customer
agreements which require the submission of
al future claims t&binding arbitration. As a
result of this examination of customer arbi-
tration agreement. the Commiion may
recommend or require that the ,SRB con-
sider modifications of. or additions to. the
rules here approved.

FEDERAL- REGISTER, VOL 43, NO. 250-THUPSDAY, DECEMBR 28, 1978



60682

MSRB that degree of involvement in
those activities.

It appears that the proposed rule
change will provide a means for resolv-
ing disputes on an expedited and rela-
tively inexpensive basis, thereby en-
hancing investor protection. 4  Al-
though several persons commenting
on a draft of the arbitration code
argued that a dollar ceiling should be
imposed on municipal securities dis-
putes which must be submitted to ar-
bitration? the MSRB did not alter the
proposed code to impose such a limit.
The MSRB stated its belief that the
adoption of such a limitation would be
inconsistent with its goal of establish-
ing an arbitration code which provides
a means for resolving municipal secu-
,ritles disputes on an expedited and rel-
atively inexpensive basis. In addition,
the MSRB expressed the view that the
formal procedures provided in the prol
posed code would promote a full and
fair resolution of municipal securities
disputes, regardless of the dollar
amount involved.

The C6mmission finds that the
amended proposed rule change is con-
sistent with the requirements of the
Act and the rules and regulations
thereunder applicable to the- MSRB
and, in particular, the requirements of
Section 15B of the Act and the rules
and regulations under that section.
The Commission also finds that it has
good cause for approving the proposed
rule change prior to the thirtieth day
after the publication of notice of the
filing of the most recent amendment
to the proposal, because of the impor-
tance of estalishing uniform arbitra-
tion procedures for the municipal se-
curities industry. The Commission
notes that, with the exception of the
last amendment, there has been sub-
stantial opportunity for public com-
ment on the proposal.

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act, that the
above-mentioned amended proposed
rule change be, and it her6by is, ap-
proved.

By the Commission.

GEORGE A. FRTzsnuaONS
Secretary.

[FR Doc. 78-36086 Filed 12-27-78; 8:45 am]

[8010-01-M]

[Release 34-15396; File~ro. SR-NASD-7,8-
17]

NATIONAL ASSOCIATION OF SECURITIES
DEALERS, INC.

[Self-Regulatory Organizations; Proposed
Rule Change]

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of' 1934, 15
U.S.C. 78s(b)(1), as amended by Pub.
L. No. 94-29, 16 (June 4, 1975) notice is

NOTICES

hereby given on November 15, 1978
the National Association of Securities
Dealers, Inc. (the "NASD",or "Associ-
ation") filed with the Securities and
Exchange Commission a proposed rule
change as follows:

The NASD's Statement of the Terms
of Substance of the Proposed Rule
Change

TEXT OF PROPOSED RuLE CHANGE

The following is the full text of the
proposed amendments which Yelate to
the fidelity bonding requirements for
members -contained in Appendix C to
Article III, Section 32 of the Rules of
Fair Practice of the National Associ-
ation of Securities Dealers, Inc. ("As-
sociation"). New language is Italicized,
deleted language is bracketed and un-
changed paragraphs are indicated by
asterisks:

RULES OF FAIR PRACTICE

ARTICLE III

SECTION 32

FIDELITY BONDS

APPENDIX C

Annual Review of Coverage

(c) [Each member shall initially de-
termine minimum required coverage
of the bond pursuant to subsections
(a)(2), (3), (4) and (5) herein, by refer-
ence to the highest required net capi-
tal during the twelve month period im-
mediately preceding issuance of the
bond. Thereafter,]

(1) [e]Each member, other than
members covered by subsection (c)(2)
herein, shall-annually review, as of the
anniversary date of the issuance of the
bond, the adequacy thereof by refer-
ence to the highest required net capi-

"tal during the immediately preceding
twelve month period, which amount
shall be used to determine minimum
required coverage for the succeeding
twelve month period pursuant to sub-
sections (a)(2), (3), (4) and (5) herein.

(2) Each member which has been in
business-for one year shall, as of the
first anniversary date of the issuance
of its original bond, review the ade-
quacy thereof by reference to an
amount calculated by dividing the
highest aggregate indebtedness it expe-
rienced during its first year by 15.
Such amount shall be used in lieu of
required net capital under Rule 15c3-1
in determining the minimum required
coverage to be carried in the member's
second year pursuant to subsections
(a)(2), (3), (4) and (5) herein. Notwith-
standing the above, no such member
shall carry less minimum bonding cov-
erage in its second year than it carried
in its first year.

- (3) Each member shall make re-
quired adjustments not more than
[thirty] sixty days after the anniversa-
ry date of the issuance of such bond.

TnE NASD's STATEMENT ON THE
PuRPosE OF PROPOSED RuLE CANGE

Paragraph (c) of Appendix C re-
quires a member to review Its bonding
coverage annually and to adjust its
bond amount to at least 120% of its
highest required net capital during the
preceding twelve month period. When
Section 32 was adopted members were
required to maintain minimum net
capital of $5,000 and aggregate indebt-
edness was not permitted to exceed
net capital by a ratio of more than 20/
1. When the net capital rule was
amended in 1975 It contained provi-
sions requiring an increase in mini-
mum net capital for certain broker/
dealers to $25,000 and also required
broker/dealers to maintain a ratio of
aggragate Indebtedness to net capital
of not more than 8/1 in the first year
in business and 15/1 in subsequent
years.

This meant that the Section 32
bonding requirement during the
s cond year for members who had
only been in business for one year
would now be computed at 120% of an
8/1 ratio rather than a 15/1 ratio.
Thus, the bonding coverage required
to be carried by a member in its
second year would be higher than that
originally intended when the rule was
adopted. In fact, the bonding require-
ment for such second year members
would be approximately twice as high
as the bond required to be carried by
members in similar circumstances In
their third and subsequent years In
business.

To illustrate, assume a member com-
mences business with a required mini-
mum net capital of $25,000. The mini-
mum fidelity bond It would be re-
quired to carry in its first year would
be $30,000 (120% x $25,000). Assume
that its highest aggregate indebted-
ness during Its first year was
$1,200,000. At that point In time It
would have been required to maintain
minimum net capital of $150,000
($1,200,000-8). At the end of the year
when it reviews the adequacy of its
bonding coverage It would be required
to increase the coverage to $180,000
(120% x $150,000). A member In simi-
lar circumstances In its third and sub.
sequent years would use the 15/1 ratio
and the minimum bond amount would
be $96,000 ($1,200,000 15 x 120%).

Under the Annual Review provisions
of the present rule, a member has 30
days from the anniversary date of its
fidelity bond in which to make re-
quired modifications to its bonding
coverage. Under the proposed amend-
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1, 1. c
me-it, this period would be e::tended
to 60 days in order to ameliorate the
difficulty members are experfencing
locating an insurer willing to cover an
increase in the firm's bonding require-
ments. lembers are also discovering
that even where their insurance carr-
ers are willing, to continue coverage,
the premiums on renewal ar being in-
creased substantially. Therefore, mem-
bers need more time to locate a new
insurance carrier and/or explore the
available market so that they will not
be forced to accept an uncompetitive
and economically burdensome premi-
un-

Specifically. the proposed amend-
ments accomplish the following*
(tM The first sentence to present

paragraph (c) is deleted because it was
pertinent only during the initial im-
plementation of Section 32 in 1974;

(2) New paragraph (c)(1) describes
the basic procedure which must be
used by each member which has been
in business longer than one year in de-
termining the minimum amount of fi-
delity bonding coverage it must carry
for a succeeding year when it performs
its annnal review on each anniversary
date of the issuance of its bond;

(3) Net paragraph (c)(2) allows a
member which has been in business
for one year, when it performs its first
annual review, to use a, 15/1 rather
than an 8/1 ratio of the highest aggre-
gate. indebtedness it experienced
during its first year when calculating
the minimum bonding coverage it
must carry in its second year; and

(4) The last sentence of present
paragraph (c) is retained but renum-
bered as subparagraph (3) and the
time allotted for a member to com-
plete its annual bonding adjustment is
increased from 30 to 60 days.

Tim NASD's SmaTasm oN = Basis
UZEru Ac FOR F oPaosrr RuLE

CHaNGE

Section 15A(gX3)(A) provides: "A
registered securities association may
* * * condition the membership of, a
registered broker or dealer if (i) such
broker or dealer doeg not meet such
standards of financial responsibility
* * * as are prescribed by the rules of
the association * * t" Section
15A(b(6) of the Act requires that
"[tjhe rules of the association [bel de-
signed * * * to, promote just and equi-
table princples of trade ** * to
remove impediments to and perfect
the mechanism of a free and open
market * * " and, in general, to protect
investors and the public interest; and
are not designed. tor permit unfair dis-
crimination between * * * brokers, or
dealers * * *." These provisions pro-
vide the Association with authority to
enact non-discriminatory financial re-
sponsibility requirements for its mem-
bers in order to protect investors and

the public interest and caniplement
Section 15(c(3) of the Act whizh re-
quires brokers or dealers to comply
with "such rules and regulation as
the Commission shall prescribe a- nr-c-
essary or appropriate in the public in-
terest or for the protection of inves,
tos to provide safeguards wth re-pect
to the financial responsibility and re-
lated practices of brokers and dealers
* * *." The proposed amendments are
designed to facilitate the finan:cal re-
sponsibility of members-by Inuring
them against losses caused by employ-
ee dishonesty and thereby protect the
investment public, while at the same
time eliminating certain dicriminato-
ry and other unfair aspects of the
present rule which makes it more dif-
ficult for small broker-dealers to com-
pete fairly in the open market. Accord-
ingly, the proposed amendments, if ap-
proved by the Commission, wm be con-
sistent with the requIremefits of the
Act.

Tim NASD's STATn o.r Cornnis
RECEIVED Ftorl AIME~nzs. PA=srct-
PANTs oR OrUrMS ON = PsoPoSo
RuLE CuLream

Comments from members were solic-
ited In Notices to Uembers 78-2 and
78-15. Fifteen comment letters were
received, ten of which favored the pro-
posed amendments, two were opozed
and three were nonresponsive. It
should be noted that most of these
comments are not specifically directed
to the proposed amendments which
are the subject of this filing but are
instead directed to proposed amend-
ments included in SR-NASD-8-10,
which is currently undergoing Corn-
mission review.

Tnm NASD's STATr.zim ON Bumer ofrCOM-PETITION

The propozed rule changes Impose
no burdens on competition not neces-
sary in the furtherance of the pur-
poses of the Act. Indeed, the effect of
the proposed rule changes will be to
reduce unnecessary burdens on compe-titon by facilitating the alility of
smaller broker-dealers to obtain ade-
quate bonding insurance at a re3son-
able price.

Within 35 day. of the date of publi-
cation of this notice in the F mu n
REGIsrE, or within such longer period
(I) as the Commission may designate
up to ninety (90) days of such date If it
finds such longer period to be appro-
priate and publishes Its reasons for so
finding or (ii) as to which the above-
mentioned self-regulatory organl=-
tion consents, the Commission will:

(a) by order approve such proposed
rule change, or

Cb) institute proceedings to deter-
mine whether the proposed rule
change should be disapproved.
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Int-reated ps=ons are inited to
submit written data, vie=- and arg_-
ments conerning the fonegoln Per-
saons desiring to make written snbiis-
Sion should file six (6 copies therecf
with Gecorge A. Fi !tmmonsj Secre-
tary. Securitlis and Ex-cha-ze Com-
Mission. Washina-ton. D.C. 2054_9.
CoPims of the flling with resect to the
forza-lnZg. irlUding Notices to Mr-e
bars 73-2 and 78-15, coplez of all coM-
ment letters received in responsa
thereto and a sunmary thereof, and
of all written submisions will be avail-
able for inpe 4 on and copying in the
Public: reference Roam, 1100 L Street,
NMI., Washington. D.C. Copies of such
filing will alzo be available for inspe -
tion and copying at. the principal
office of the above-mentioned self-reg-
ulatory organization. All submisons
should refer to the file number refer-
enced In the caption above drnd should
be submitted within 15 days of the
date of this publication.

Far the ComLfon by the Divisifon
of Ilarket Regulation, pursuant to del-
egated authority.

Gop-= A. F1ozsr ros.
Secretar.

Dz- z--m.- 15, 1973.

[FRDcz 'Z-5Ct Fledl2-?-7 85 anl

NEel No. 1052M: $12 - z]

tTff JUM I TAX-ETLY.PT INCONZ TRUST

Dzc x 1, 1978.
Notice of filing of application pursu-

ant to section 6(c) of the Act for an
order of exemption from sections 14(a)
and 9{b) of the act and rules 19>b-1
and 22c-1 thereunder.

Notice is hereby given that New
Jerey Tax-Exempt Trust, Series I
(and Issue Supplemental Thereto)
("Fund"), a unit Investment trust reg-
istered under the Investment Compa-
ny Act of 1940 ("Act"), and its spon-
sor, John J. Rayn & Co., Inc. ("Spon-
sor") (Sponsor and Fund collectively
referred to as "Applicants"), 80 Main
Street West Orange, New Jersey
07052, filed an application on October
10, 1978, and amendments thereto on
November 13, 1978 and December 11,
1978, pursuant to Section 6(c) of the
Act for an order of the Commission
exempting the Fund from compliance
with the Initial net worth requirement
of Section 14(a) of the Act, exempting
frequency of capital gains distribu-
tions of the Fund from the provisions
of Section 19(b) of the Act and Rule
19b-I thereunder, and exempting the
secondary market; operations of the
Sponsor from the provisions of Rule
22c-1. All interested persons are re-
ferred to the application on file with
the Comrmion for a statement of the
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representations contained therein,
which are summarized below.

Each series of the Fund ("Series")
will be organized under the laws of the
State of New York and will be gov-
erned by a trust indenture and agree-
ment ("Agreement") under which-the
Sponsor will act as depositor, Bradford
Trust Company will act as trustee
("Trustee"), and Standard and Poor's
Corporation will act as evaluator
("Evaluator"). Each Agreement will
contain standard terms and conditions
of trust common to all Series of the
Fund. Pursuant to each Agreement
the Sponsor will deposit with the
Trustee not less than $5,000,000 prin-
cipal amount of long-term;- interest-
bearing,' tax-exempt obligations in-
cluding contracts for the purchase
thereof ("Bonds"). Simultaneously
with such deposit the Trustee will de-
liver to the Sponsor registered certifi-
cates for not less than 5,000 units of
undivided interest in each Series of
the Fund ("Units"), which will repre-
sent the entire ownership of each
Series of the Fund at the date of de-
posit.

The application states that a mini-
mum of 85% of the aggregate principal
amount of all of the Bonds will be in-
terest-bearing obligations issued by or
on behalf of the State of New Jersey,
Its political or governmental agencies
or instrumentalities, 'the interest
income on which, in the opinion of
counsel to the issuers of such obliga-
tions or by ruling of the Internal Rev-
enue Service, is exempt from Federal
income taxes and which in the opinion
of counsel to the issuers of such obli-
gations is exempt from income tax-
ation by the state of New Jersey, its
subdivisions and municipalities. The
balance of the Bonds will be interest-
bearing obligations issued by or on
behalf of states, counties, municipal-
ities and territorial possessions of the
United States, authorities, agencies -
and other subdivisions thereof, the in-
terest of which is exempt from Feder-
al income taxes (and in some cases
New Jersey income taxes), in the opin-
ion of counsel to the issuers of such
obligations or by ruling of the Internal
Revenue Service.

Sponsor is accumulating Bonds for
the purpose of deposits for Series I
and ,will follow a similar procedure of
accumulating the bonds for each,
future Series. In selecting Bonds the
following factors are considered: (i)
minimum Standard & Poor's Corpora-
tion rating of "BBB" or minimum
Moody's Investors Service, Inc.'s
rating of "Baa"; provided, if they
have, in the opinion of the Sponsor,
credit characteristics sufficiently simi-
l4r to the credit characteristics of out-
standing Interest-bearing Tax-exempt
obligations that are so rated as to be
acceptable for acquisition by each

NOTICES

Series, provided that the aggregate
amount of such portion of the Bonds
does not exceed thirty percent (30%)
of the aggregate principal amount of
Bonds, and not more than ten percent
(10%) of the- aggregate principal
amount of Bonds in each Series to be
obligations of a single issuer in the
case of general obligations secured by
the power of the issuer to levy ad va-
lorem taxes for the payment thereof
or a single guarantor in the case of
revenue bonds payable solely from rev-
enues derived by the issuer thereof
from specific projects; (ii) reasonable
value relative to other issues of similar
quality and maturity; <iii) diversifica-
tion of the portfolio as to purpose of
issue and location of issuer and (iv)
income to certificateholders of a
Series in the Fund.

Applicants represent that the port-
folio of each Series will consist of the
Bonds, together with accrued and un-
distributed interest and undistributed
cash realized from the sale, redemp-
tion, maturity or other disposition of
the Bonds.,Certain of the Bonds may
time to time be redeemed or will
mature in accordance with their
terms. Sponsor may, under the agree-
ment, direct Trustees to sell or liqui-
date any of the Bonds only under the
happening of the following events: (i)
default in the payment of principal or
interest; (i) institution of legal pro-
ceedings involving such Bonds: (ii) a
breach of covenant or warranty which
could adversely affect the payment of
debt service on the Bonds; (iv) default
in payment of principal or interest- on
any other outstanding obligations of
the same issuer; (v) in the case of reve-
nue bonds, if the revenues based upon
official reports fall substantially below
the estimated revenues calculated 'to
be necessary to pay principal and in-
terest; (vi) a decline in market price to
such an extent, or such other credit or
market factors exist, as, in the opinion
of the Sponsor, would make retention
of such bonds detrimental to a Series
of the Fund; and (vii) in the event any
of the bonds are subject of an advance
refunding.The proceeds from the ma-

Aurity, sale, redemption or other dispo-
sition of Bonds will not be reinvested
but will be distributed to Unitholders.
The Sponsor may instruct the Trustee
to accept or reject an offer by an
'issuer of Bonds to issue new obliga-
tions in exchange or substitution for
any of the Bonds if the issuer is in de-
fault on such Bonds or, in the written
opinion of the- Sponsor, the issuer will
probably default on such Bonds in the
reasonably foreseeable future. The
Trustee is also empowered to sell
Bonds in order to provide funds for
the redemption of Units of a Series
and to the extent the proceeds of such
sales are in excess of the amount re-
quired for redemption, such excess

proceeds will be distributed to Unith-
.olders. The Trustee will alo distribute
to Unitholders moneys held In a Series
of the Fund to cover contracts, duly
assigned to the Trustee, to purchase
Bonds not yet delivered on the date of
deposit of a Series if the Sponsor shall
notify the Trustee that such contracts
have failed. Except as noted in this
paragraph with respect to certain ex
changes, the application states that
the Agreement prohibits the substitu-
tion of securities in the portfolio for
the securities inltilly deposited.

The application states that while
not obligated to do so, it Is the Spon-
sor's present intention to maintain a
market for the Units of each Series of
the -New Jersey TaX-Exempt Income
Trust, and to continually offer to pur,
chase such at prices subject to change
at any time, based on the aggregate of
the then current offering prices of the
Bonds in a Series of the Fund as com-
puted by the Evaluator. If the supply
of -United exceeds demand, or for
other business reasons, the Sponsor
may discontinue purchases of Units at
prices based on the offering prices of
the Bonds. In such event the Sponsor
may nonetheless purchase Units, as a
service to Unitholder, at a prices based
on the then current redemption value
of those Units.

If the Sponsor repurchases Units in
the secondary market at a low price
below the offering side evaluation of
the Bonds, It will not resell such Units
in the secondary market, but will
either hold such Units for its own ac
count or redeem such Units with the
Trustee.

RULE 22C-1

Rule 22c-1, adopted pursuant to Sec-
tion 22(c) of the Act, provides,,in perti-
nent part, that redeemable securities
of registered investment companies
must be sold, redeemed, or repur-
chased at a price based on the current
net asset value (computed on each day
during which the New York Stock Ex-
change is open for trading not less fre-
quently than once daily as of the time
of the close of trading on such Ex-
change) which Is next computed after
receipt of a tender of such security for
redemption or of an order to purchase
or sell such security.

Applicants represent that the Spon-
sor intends to maintain a secondary
market for Units at the offering side
evaluation used for redemption of
Units. For purposes of secondary
market transactions, pricing of Units
would be based upon evaluations made
only once each week, and the basis for
Sponsor's determination of Its repur-
chase bid or offering price Is the evalu-
ation made by the Evaluator of as the
close of business on the last business
day of each week effective for all pur-
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chases and sales made by the Sponsor
during the following week.

Applicants assert that the public Un-
itholders will benefit from such pric-
ing procedure by receiving a normally
higher repurchase price for their
Units without the cost burden of daily
evaluations of the Unit redemption
value. In addition, the Sponsor has un-
dertaken to adopt a procedure where-
by the Evaluator, without a formal
evaluation, will provide estimated eval-
uations of trading days. On any such
day when the Evaluator feels that in
its independent judgment it cannot
state that the bid side evaluation is
not higher than or equal to the previ-
ous Friday's offering side evaluation;
the Sponsor will order a new offering
side evaluation for purposes of repur-
chase. In addition, Applicants state
that the Evaluator has indicated that
it can, without a formal evaluation, de-
termine if the evaluation has de-
creased by an amount greater than or
equal to one half a point from the pre-
vious Friday evaluation. Applicants
state that the Sponsor has agreed
that, in the case of the resale of Units
in the secondary market, if the Evalu-
ator cannot state that the previous
Friday's price is no more than $5.00
(on a Unit representing approximately
$1,000 face amount of underlying
bonds) greater than the current offer-
ing price, a full evaluation will be of-
fered.

SECTION 14(A)

Section 14(a) of the Act requires, in
substance, that a registered invest-
ment company (a) have a net worth of
at least $100,000 prior to making a
public offering of its securities, (b)
have previously made a public offering
and at that time have had a net worth
of $100,000 or (c) have made arrange-
ments for at least $100,000 to be paid
in by 25 or fewer persons before ac-
ceptance of public subscriptions and
that arrangement will be made where-
by any ambunt so paid in, as well as
any sales load, will be refunded to any
subscriber on demand in the event the
net proceeds so received by the compa-
ny do not result in the company's
having a net worth of at least $100,000
within. 90 days after such registration
statement becomes effective.

Applicants represent that Series I
and each subsequent Series at the date
of deposit of the underlying bonds for
such Series and before any Unit -of
that Series is offered to the public,
will have a net worth of not less than
approximately $5,000,000, represented
by the market value of the Bonds on
such date. Further, the Sponsor has
agreed to refund on demand without
deduction, all sales charges to pur-
chasers of Units of a Series if, within
ninety days from the time the Series
becomes effective under the Securities

Act of 1933. the net worth of the
Series shall be reduced to less than
$100,000 or if the Series shall have
been terminated. The Sponsor states
that it has an agreement with the
Trustee that on that days of deposit of
each Series that in the event that re-
demption by the Sponsor of Units con-
stituting a part of the unsold units
shall result in the Series having a net
worth of less than twenty percent
(20%) of the principal amount of
Bonds originally deposited In the
Series, the Trustee shall terminate the
Series in the manner provided in the
Agreement and distribute the proceeds,
of the sale of all Bonds or other assets
deposited with the Trustee to Unith-
olders as provided therein. The Spon-
sor further agrees, in such event, to
refund any sales charge to any pur-
chaser of Units purchased from the
Sponsor on demand and without de-
duction.

RULE 19B-1

Rule 19b-1(a), adopted pursuant to
Section 19(b) of the Act, provides in
substance that no registered invest-
ment company which is a "regulated
investment company" as defined in
Section 851 of the Internal Revenue
Code shall distribute more than one
capital gain distribution in any one
taxable year. Paragraph (b) of the
Rule contains a similar prohibition for
a company not a "regulated invest-
ment company" but permits a unit in-
vestment trust to distribute capital
gain distributions received from a
"regulated investment company"
within a reasonable time after receipt.

Applicants state that under the
terms of the Agreement, Unitholders
are to receive their distributions, both
as to principal and interest, no later
than one month after receipt thereof
by the Fund, and there exists no
power to vary'this procedure under
the Agreement. The Fund may receive
amounts constituting capital gains in
the hands of Unitholders resulting
from the sale of Bonds to cover Units
submitted for redemption at any time
during the year, or from the sale of
Bonds in the limited events outlined in
the application. In order to strictly
comply with the requirements of Rule
19b-1, the Trustee would be forced to
hold all such amounts until the end of
Its taxable year in order to ensure
against a prohibited capital gain distri-
bution, which Applicants contend
would be to the determent of Unith-
olders.

In support of the requested exemp-
tion, the application states that the
dangers against which Rule 19b-I is
intended to-guard do not exist in the
situation at hand because the Fund
and its Sponsor have substantially no
control over events which might trig-
'ger capital gains. In addition, It is al-

leged that the amounts involved in a
normal distribution of principal are
relatively small in comparison to the
normal interest distribution, and such
distributions are clearly indicated in
accomnpanying reports to Unitholders
as return of principal.

Paragraph (b) of Rule 19b-1 pro-
vides that a unit investment trust may
distribute capital gains dividends re-
ceived from a regulated investment
company within a reasonable time
after receipt. Applicants assert that
the possiklle purpose-behind such pro-
vision is to avoid forcing a unit invest-
ment trust to accumulate valid distrib-
utors received throughout the year
and distribute them only at year end
and that the operations of the Fund
will be consistent with the apparently
intended objectives of such provision.

Section 6(c) of the Act provides, in
part, that the Commission may condi-
tionally or unconditionally, exempt
any person, security, or transaction, or
any class or classes of persons, securi-
ties, or transactions from any provi-
sion of the Act or of any rule or regu-
lation under the act, if and to the
extent such exemption is necessary or
appropriate in the public interest and
consistent with the protection of in-
vestors and the purposes fairly intend-
ed by the policy and provisions of the
Act.

Notice is further given that any in-
terested person may, not later than
January 8, 1979, at 5:30 pam., submit to
the Commission in writing a request
for a hearing on the matter accompa-
nied by a statement as to the nature of
his interest, the reasons for such re-
quest and the issues, if any, of fact of
law proposed to be controverted, or he
may request that he be notified if the
Commission shall order a hearing
thereon. Any such communication
should be addressed: Secretary, Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549. A copy of such re-
quest shall be served personally or by
mail upon the Applicants at the ad-
dress stated above. Proof of such serv-
Ice (by affidavit, or in the case of an.
attorney-at-law, by certificate) shall be
filed contemporaneously with the re-
quest. As provided by Rule 0-5 of the
Rules and Regulations promulgated
under the Act, an order disposing of
the application will be- issued as of -
course following said date unless the
Commission thereafter orders a hear-
ing upon reuest or upon the Commis-
slon's own motion. Persons who re-
quest a hearing, or advice as to wheth-
er a hearing is oraered, will receive
any notices and orders in this matter,
including the date of the hearing (if
ordered) and any postponements
thereof.
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For the Commission, by the Division
of Investment Management, pursuant
to delegated authority.

GEORGE A. FrrZSmmONS,
Secretary.

EFR Doc. 78-36087 Filed 12-27-78; 8:45 am]

[8010-01-MI]

[Release No. "15410; SR-NYSE-78-21

NEW YORK STOCK EXCHANGE, INC.

Ordor Approving Proposed Rule Change

DEcE=Era 13, 1978.f
On March 29, 1978, the New Y6rk

Stock Exchange, Inc. ("NYSE"), 11
Wall Street, New York, New York
10005, filed with the Commission, pur-
suant to Section 19(b)(1) of the Securi-
ties Exchange Act of 1934, 15 U.S.C.
78(s)(b)(1) (the "Act") and Rule 19b-4
thereunder, copies of a proposed rule
change which would amend the NYSE
Constitution and Rules by rescinding
NYSE Article X IV and Rule 345(c),
adding a new Article XIV and Rules
476 and 477 and amending Articles I,
X, and XI. The proposed rule change
is intended to conform the NYSE's dis-
ciplinary rules to the provisions of the
Act, to organize those rules into a uni-
form body of enforcement regulations
and to clarify certain procedural re-
quirements with xespect to these disci-
plinary rules.

Notice of the proposed rule change,
togetber with its terms of substance,
was given by publication of a Commis-
sion Release (Securities Exchange Act
Release No. 14755, May 12 1978) and
by publication in the FEDERAL REGIS-
TER (43 FR 23065. May 30, 1978). All
written statements with respect to the
proposed rule change which were filed
with the Commission and all written
communications relating to the pro-
posed rule change between the Com-
mission and any person-were consid-
ered, and were made available to the
public at the Commission's Public Ref-
erence Room.

The Commission received comment
on this rule filing from the Association
of Investment Brokers ("AIB") I and
from 41 other interested persons, who
appear to be registered representatives
of NYSE member firms.2 The NYSE
filed a response to the AIB letter2

The NYSE proposal, in pertinent
part, involves the following proce-
dures. NYSE disciplinary, hearings are
held before a Hearing Panel consisting
of at least three persons; a Hearing
Officer, who is Chairman of the Panel,

'Letter from Merrill J. Chapman, Presi-
dent of the AIB to George A. Fitzsimmons,
July 27, 1978.2None of the 41 letters raise any issues
that were not raised by the AlB letter.

SLetter from James E. Buck, Secretary for
the NYSE, to George A. Fitzsimmons, Sep-
tember 22, 1978.

and normally two other panelists who
are chosen from a-pool of eligible per-
sons who are members of the Hearing
Board,4 Hearing Officers and Hearing
Board members are appointed annual-
ly and serve at the pleasure of the
NYSE Board of Directors.

If the peron subject to a disciplin-
ary proceeding is a member, member
organization, allied member, or ap-"
proved person of the NYSE, the mem-
bers of the Hearing Bo~rd serving on
the Panel must also be members or
allied members.5 If the person is a reg-
istered or non-registered employee of
a member or member organization and
the person is not a member or allied
member of the NYSE, the members of
the Hearing Board serving on the
Panel must be registered employees or
non-registere.d employees of members
and member organizations who are
not members or allied members. If
there are joint respondents from each
of these two categories, at least one of
the persons serving on the Panel must
be a member or allied member and at
least one other person serving on the
Panel must be a registered or non-reg-
istered employee of -a member or
member organization who is not a
member or alliednember. 6

A portion of proposed NYSE Rule
476(b) would alter the current compo-
sition of Hearing Panels by providing
that if the charge brought by the
NYSE related to floor activities, at
least one of the persons on the Hear-

4Proposed NYSE rule 476(b). The Chair-
man of the.'NYSE Board of Directors, sub-
Ject to the approval of the Board, designates
from among. the officers and employees of
the NYSE a Chief Hearing Officer and one
or more alternate Hearing Officers who
have no Exchange duties or functions relat-
Ing to the investigation 'or preparation of
disciplinary matters. An alternate Hearing
O Officer would pieside in a proceeding in
which the Chief Hearing Officer had a con-
flict of interest or was unavailable. The
Chairman of the NYSE Board also appoints
the Hearing Board from which the other
panelists are chosen, which is composed of
mimbers and allied members of the NYSE
who are not members of the Board of Direc-
tors, as well as registered employees and
non-registered employees of members and
member organizations. The Hearing Board
is composed of as many members as the
Chairman deems necessary.

5Article I, Section 3(g) of the NYSE Con-
stitution defines an "approved person" as a
party who is not an employee, a member or
an allied member of a member corporation
and who is a director of a member corpora-

- tion, or who beneficially owns 5% or more of
the outstanding voting stbck of a member
corporation. The NYSE staff stated that ap-
proved persons are not included on the
Panel because they are not usually associat-
ed with the securities business, but rather
are outside directors or. investors. The
NYSE believes approved persons generally
would not have the securities industry ex-
pertise it believes is necessary for panelists
hearing a disciplinary matter.

6Proposed NYSE Rule 476(b).

ing Panel must be active on the floor.
Similarly, charges relating to non-.
floor activities would require at least
one "upstairs" person on the panel,

Procedures for the determination of
evidentiary and. procedural matters
have been incorporated into proposed
Rule 476(c). .The Hearing Officer
would resolve all procedural and evi.
dentiary matters, and could require
the Exchange to permit the respond-
ent to inspect and copy documenti or
records in the possession of the Ex-
change which are material to the
preparation of a defense or are intend-
ed for the use as evidence at the hear-
ing by the Division or Department of
the Exchange initiating the proceed-
ing. The NYSE also proposes to incor-
porate In Rule 476(e) the NYSE's ex-
isting practice of making a written
record of all disciplinary proceedings.

Determinations that a responddnt
has violated the Act, the rules there-
under or NYSE rules require a vote of
a majority of the Hearing Panel. The
Hearing Panel's determination is final
and conclusive, unless the respondent
files a request to the Board of Direc-
tors for review.' The Hearing Panel
may impose one or more of the follow-
ing disciplinary sanctions upon a find-
ing of violation: expulsion or suspen-
sion from membership; limitation as to
activities, functions, or operations, in-
cluding, n the case of -a specialist or
Registered Competitive Market
Maker, the suspension or cancellation
of a registration in, or assignment of,
one or more stocks; fine; censure; sus-
pension or bar from being associated
with any member or member organiza-
tion; or any other fitting sanction.8
The NYSE proposes to increase the
maximum allowable fine for natural
persons from $5,000 per violation
(with a $25,000 ceiling for each disci-
plinary action regardless of the
number of violations, $100,000 for
member organizations) to $25,000 for
each charge ($100,000 for member or-
ganizations), with no limit per disci-
plinary action.

The Commission has considered the
basis and purpose of the proposed rule
changes set forth by the NYSE In its
rule filing, the issues raised by the
commentators, and the NYSE's re-
sponse to those comments, and has
concluded that the rule filing Is con-
.sistent with the requirements of the
Act. Section 6(b)(7) of the Act 9 togeth-
er with the due process requirements
of Section 6(d),10 which were added by

'Id.
'Proposed NYSE Rule 476(a).
'Section 6(b)(7) of the Act directs ex.

changes to provide in their rules a fair pro-
cedure for the distiplining of members and
persons asso-eiMted with members.

"Section 6(d) of the Act provides that In
any exchange disciplinary proceeding the
exchange shall-"bring specific 'charges,
notify such member or person of, and give

Footnotes continued on next page
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the Securities Acts Amendments of
"1975," impose on exchanges the same
duty to provide fair procedures far dis-
ciplining anembers -and associated -per-
sons to -which registered national secu-
rities associations have been subject
since 1938.12 The Commission believes
that the NY-SE!s proposed 'rule
changes meet those Tequirements.

The MAEB comments -on the NYSE
,proposal relate -to the composition and
selection of Hearing Panels which
.hear and decide NYSE disciplinary ac-
tions -and to the- fairness of the
NYSE's disciplinary proceedings. The
AIB contends that registered repre-
sentatives '-will not receive a "peer"
review in NYSE disciplinary proceed-
ings (te., review by Hearing Panelists
who are active etalil investment bro-
kers) since the pool of registered 'rep-
resentatives from which the IWYSE se-
lects its Hearing Panels consists for
the -most part -of office, supervisory
and branch managers whose registered
representative status is incidental to
their other duties. MB maintain
-that proceedings involving registered
representatives should be heard by
fill ftime registered retail investment
ly-kers and zuggests that they be
named by the AIB. The AIB also ron-
tends that: the NYSE Hearing Officer
should be legally'trained; the Hearing
'Panel should zontain 6 -persons with "a

s mijority -required for a finding of
violation; respondents should be :per-
mitted to voir Aire the panel; the -evi-
dentiary standard of "beyond a xea-
sonable doubt" should prevail; and the
maximum alqwable'fine should not be
•icreased.

Neither the Act nor its legislative
history suggest that the'"'peer review"
sought by the AMB is required to be
provided in disciplinary actions con-
ducted by zelf-regulatory organiza-
tions. Further, the -Commission does
not believe that uch "peer review" is
a necessary =element of fair exchange
disciplinary procedures within the
meaning of Section '6(b)(7) of the Act.
In the Conmission's view, the NYSE
rifles, by providing for -a Hearing Fanel
to be selected from a Hearing Board
composed of persons who work in
retail brokerage firms, many of whom
are registered representatives," pro-

Footnotes continued from last page
him an opportunity to defend against, such
charges, snd keep axecord."

"Pub. L. No. 94-29 (June'4, 1975).
12Senate Committee on Banking, Housing

and Urban Affairs, Report-to, Accompany S.
249, S. Rep. No. .94-5.94th Cong., Ist Sess.
96 (1975).

"According to ithe 'NYSE breakdown of
the current members of the Hearing Board
from which panelists would be chosen for a
disciplinary -proceeding involving a regis-
teredreprasentatve, 79 are registered repre-
sentatives and 32,arenon-registered employ-
ees of member organiations. Of the 79 reg-
istered representatives, 60 are engaged
solely in the handling of customer accounts.

NOTICES

vide .n adequate framework for assur-
ing fair and Impartial disciplinary
bearings before persons with the ,ob-
jectivity, experience and abIity to un-
derstand the Issues presented. More-
over, while the IT= has endeavored
to provide A mleasure of peer review
7or afl persons subject to Its disciplin-
ary Jurisdiction. the Commission finds
that the type of peer review afforded
to registered representatives In com-
parson to the type of peer review af-
forded to other categories of persons Is
consistent with the requirement under
Section 6Mb)(5) of the Act that the
rules of an exchange not be designed
"to permit unfair discrimination be-
tween customers, Issuers, borkers, or
dealers." 1

The Commission also believes that
the NYSE's proposed rules Insure the
basic fairness of the actual proced-
ings.1' The Commission believes the
Act permits an exchange the lexibil-
ity to choose Its 'Hearimg Officers as Jt
deems appropriate, -without a Require-
ment that they be legally trained, so
long -as the Hearing Officer Is capable
of conducting the proceeding In a fair
'manner. Exchange disciplinary pro-
ceedings -ae less formal than Judicial
-proceedings -and do 'not Tequire as so-
'phisticated knowledge of the technical
aspects of trail practice as -might be
expected in a judicial proceeding. The
Commission believes that the NYSE's
selection of Hearing Officers who have
no duties or functions relating to the
Investigation or preparationof charges
is an adequate means of preventing
any conflict of interest, or appearance
thereof, by the 'Hearing Officer. Fur-
ther, as a means of assuring the Im-
partiality of Hearing Panel members

'The7lYSE advised the Commission that It
continually updates and adds-to the Hearing
Boards from which panelists -re cien.
and It will make an -effort to increase the
representation of registered xepresentatl 'e
In that pool from which panelists are
chosen to -hear a case involving ' 'registered
representative respondent. The Conni on
expects that the NYSE will make every
effort to admInsiter Its rules to assure that
registered representatives are fairly repre-
sented on Hearing Panels.

"The AlB notes that cases involving ac-
tivities on the NYSE floor would be heard
by a panel which would include at -east one
person active on the floor. The pomibility
exists, however, that the floor person Taay
be Involved in floor activities different from
those of the respondent For example, the
floor representative on a disciplinary panel
considering rule violations by a specialist
might :well be a floor broker or a Registered
Competitive Market Marker, and not neces-
sarily another specialist.

"Further, the Commission, in Its review
of self-regulatory organization disciplinary
proceedings, is required to Insist upon me-
ticulous compliance by the self-regulatory
organization to that arganatlon.s proce-
dural rules. See Todd and Compam, Inc. v.
Securities and Exzcanc-e CommnissfoA 557
F2d 1008 £3d Cr. 1977).

-60687

in each case, the NYSE provides that
prospective panelists be given the
names of parties. fims attorneys and
a summary of the charges, and be
asked to identifyny potential conflict
of interest. The Commission believes
this procedure offers sufficient oppor-
tunity to replace ny panelist whose
decision might be tainted by -an ap-
pearance of a conflict of interest

The Commission believes that the
NYSE system -Df three personpanels
with a two-thirds majority for a find-
Ing of vclation 'Is reasonable and is
consistent with the provisions of the
Act in providing a fair procedure for
d1scIplinaryp roceedings. Further, the
Commission believes that self-regula-
tory organizations should be permitted
reasonable latitude In selecting the
size of the bearing panels used to con-
duct their disciplinary proceedings
and the vote required for a finding of
violation.

With respect to the evidentiary
standard applied in NYSE disciplinary
•proceedings, given the remedialnature
.of those proceedings, -the Commission
does not believe that the Act requires
the application of a standard requiring
that proof of violation be established
beyond a reasonable doubt.

Finally, the Conission believes the
-NYSE's ability to impose a more sub-
stantial sanction in apptoprlate cases
willenhance -the NYSE's ability to En-
force compliance with the Act, the
rules thereunder and exchange rules,
and is within the NYSE's province as a
self-regulatory organization. The in-
crease of the maximum fine should
not be subject to abuse or arbitrari-
ness since NYSE disciplinary actions
are subject to review by the Commis-
sion."

Accordingly, the Commission finds
that the proposed rule change is con-
sistent with the requirements of the
Act and Tules and regulations thereun-
der applicable to registered national
securities exchanges and, in particular,
the requirements of Sections '6(b)r5),
6Cb)C6), 6(bX7), 6(d), and 19(d), and
the rules and regulations thereunder.

It is therefore ordered, pursuant to
Section 19(b)C2) of the Act, tha the
above-mentioned proposed nile change
be, and it hereby is, approved.

By the Commission.

Grorx-7 A. Fizsumns,
Secrefaiv.

CPR Doe. 78-3038 Filed 12-27-78: 845 =m

"The Commission motes that '-nml disd-
plinary -ctions of exchnges are subJect to
review by the Commission -under Sectiom
19Cd) and (e) -of -the Art, thereby 2-'aring
NYES. membem a zafeguard mgaint =y
possible abuses which In practice might
rezult under theSYD rules.
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6 NOTICES

[8010-01-M]

[Rel. No. 20827; 70-6234]

PENNSYLVANIA ELECTRIC CO.
DECEMBER 13, 1978.

Notice of proposed sale of transmis-
sion line by subsidiary to an unaffilat-
ed electric utility

Notice is hereby given that Pennsyl-
vania Electric Company ("Penelec"),
1001 Broad Street, Johnstown, Penn'
sylvania 15907, an electric utility sub-
sidiary of General Public Utilities Cor-
poration ("GPU"), a registered hold-
ing company, has filed a declaration
with this Commission pursuant to the
Public Utility Holding Act of 1935
("Act") designating Section 12(d) of
the Act and Rule 44 promulgated
thereunder as applicable to the pro-
posed transaction. All interested per-
sons are referred to the declaration,
which is summarized below, for a com-
plete statement of the proposed trans-
action.

Penelec is the owner of a 115 kv
single circuit electric transmission line
of approximately 15 miles in length
connecting Penelec's Lenox substation
in Susquehanna County, Pennsylvania
with the Peckville substation owned
by Pennsylvania Power and Light
Company ("PP&L"), an electric utility
not affiliated with Penelea or GPU, lo-
cated In Lackawanna County, Pennsyl-
vania (The "L/P Line").

Penelec is the owner of a 230 kv
single circuit electric transmission line
of approximately 55 miles'in length
connecting Penelec's Elast Towanda
Substation in Bradford Couhty, Penn-
sylvania with PP&L's Peckvllle Sub-
station in Lackawanna County, Penn-
sylvania. Approximately 2.3 miles of
the East Towanda-Peckville Line con-
nects the PP&L Peckville Substation
with the Southern leg of the loop of
the East Towanda.Peckville Line into
the Lackawanna Switching Station
(the "Lackawanna Line").

The L/P Line is no longer useful to
Penelec as a result of the development
by Penelec of the pardilel 230 kv
system represented by the East
Towanda-Peckville Line. The Lacka-
wanna Line is no longer useful to Pen-
elec as a result of the construction of
the Lackawanna Switching Station.

Therefore Penelec proposes to sell to
PP&L the following property:

(1) The facilities and equipment con-
stitUting the L/P Line, certain of Pen-
elec's property presently located in
PP&L's Peckville substation and the
appurtenant right of way.

(2) The-facilities and equipment con-
stituting the Lackawanna Line and the
appurtenant right of way.

The purchase price of the projerty
and the equipment will be the original
book cost, less depreciation, computed
at the closing -date. The estimated

price as of -June 30, 1978, would be
$353,561.31.

The fees and expenses to be incurred
In connection with the proposed trans-
action is approximately $17,500 includ-
ing $15,000 in attorney's fees. It is
stated that the Pennsylvania Public
Utility Commission has Jurisdiction
with respect to the proposed transac-
tion, and that no other state commis-
sion and no federal commission, other
than this Commission, has jurisdiction
over the proposed transactions.

Notice is further given that any in-
terested person may, not later than
January 5, 1979, request in writing
that a hearing be held on such matter,
stating the nature of his interest, the
reasons for such request,- and the
issues of fact or law raised by said dec-
laration which he desires to contro-
vert; or he may request that he be no-
tified if the Commission should order
a hearing thereon. -Any such request
should be addressed: Secretary, Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549. A copy of such re-
quest should be served personally or
by mail upon the declarant at' the
above-stated address and proof of serv-
ice (by affidavit or, in case of an attor-
ney at law, by certificate) should be
filed with the request. At any time
after said date, the declaration, as
filed or as it may be amended, may be'
permitted to become effective as pro-
vided in Rule 23 of the General Rules
and Regulations promulgated under
the Act;or the Commission may grant
exemption from such rules as provided
in Rules 20(a) and 100 thereof or take
such other. action as it may deem ap-
propriate. Persons who request a hear-

/ing or advice as to whether a hearing
is ordered will receive any notices and
orders issued in this matter, including
the date of the hearing (if ordered)
and any postponements thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

GEORGE A. Fru=i omls,
Secretary.

[FR Doe. '78-36089 Filed 12-27-78; 8:45 am]

[8010-01-M]

PHILADELPHIA STOCK EXCHANGE, INC. et al.

Applications for Unlisted Trading Privileges
and of Opportunity for Hearing

DECEmBE 14, 1978.
The above named national securities

exchange has filed applications with
the Securities and Exchange Commis-
sion pursuant to Section 12(f)(1)(B) of
the Securities Exchange Act of 1934
and.Rule 12f-1 thereunder, for unlist-
ed trading privileges in the securities
of the companies as set forth below,
which securities are listed and regis-

tered on one or more other national
securities exchanges:
American Sterilizer Company-File No. 7-

5035-Common Stock, $831/ Par Value,
United Energy Resources, Inc.-Flle No. 7-

5036-Common Stock, $1 Par Value.
Buttes Gas & Oil Company (DE)-PFle No,

7-5051-Common Stock, $.10 Par Value.
Allegheny Ludlum Industries, Inc.-Pilo No.

7-5052-$2.19 Cumulative Preference
Stock, No Par Value.

First Pennsylvania Corporation-File No. 7-
5053-Warrants (Expiring May 8, 1983).

J. Ray McDermott Company, Inc.-File No,
7-5055-Series A, $2,20 Cumulative Con-
vertible Preferred Stock, $1 Par Value.

J. Ray McDermott Company, Inc.-Pile No.
7-5055--Seres B, $2.60 Cumulative Con-
vertible Preferred Stock, $1 Par Value.

Greyhound Corporation (Arizona)-File No.
7-5057-Common Stock, $1.50 Par Value.

Greyhound Corporation (Arizona)-File No.
7-5058-Warrants (Expiring May 14,
1980.)

Pepper (Dr.) Company-File No. 7-5059-
Common Stock, No Par Value.

Humana Inc.-Pile No. 7-5063-$2.50 Cumu.
lative Preferred Stock, $1 Par Value.

Carrier Corporation-File No. 7-5064-$1.80
Series Cumulative Convertible Preferred
Stock, No Par Value.

Upon receipt of a request, on or
before January 14, 1979, from any In-
terested person, the Commission will
determine whether the applications
with respect to the companies nalned
shall be set down for hearing. Any
such request should include a brief
statement as to the title of the secu-
rity in which the person is Interested,
the nature of his interest in making
the request, and the position which he
proposes to take at the hearing, if or-
dered. In addition, any interested
person may submit his views or any
additional facts bearing on the said ap-
plication b5y means of a letter ad-
dressed to the Secretary, Securities
and Exchange Commission, Washing.
ton, D.C. 20549 not later than the date
specified. If no one requests a hearing
with respect to the particular applica-
tion, such application will be deter-
mined by order of the Commission on
the basis of the facts stated therein
and other information contained In
the official files of the Commission
pertaining thereto.

For the Commission, by the Division
of Market Regulation, pursuant to del-
egated authority.

GEORGE A. PiTzsisamoNs,
Secretary.

[FR Doc. 78-36090 Filed 12-27-78; 8:45 am]
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NOTICES

.File No. 500-11

SOURCE INVESmsrMiT, INC.

Suspension of Trading

DEaEMER 15,1978.
-It appearing to the Securities and

Exchange Commission that the sum-
mary suspension of trading in the se-
curities, of Source Investment, Inc.
being traded on a national securities
exchange or otherwise is required in
the public interest -and for the protec-
tion of investors;

Therefore, pursuant'to Section 12(k)
,of the Securities 'Exchange Act of
1934, trading in such securities on a
national securiies exchange or other-
wise is suspended, for the period from
.9'45 am. on December 5, 1978
through December 24, 1978.

By the Commission.
GEoO A Fxrozsmizions,

Secretar.
[FR Do. 78-36091 Filed 12-27-78; 8:45 m]

[8010-01-M]

ReL No. 20835; 70-6247]

VERMONT YANKEE UCL.EAWPOWER CORP.

Proposed Amendment of First Mortgage
Indenture

DEcauarR 18. 1978.
Notice is hereby given that Vermont

Yankee Nuclear Power Corporation
("Vermont Yankee"), 77 Grove Street,
'Rutland, Vermont V5701, an indirect
electric utility subsidiary of both New
England Electric System and North-
east Utilities, registered holding com-
.panies, has filed with this Commission
a declaration pursuart, to the Public
Utility 'Holding Company Act of 1935
('Act"), designating Sections 6(a), 7
and 12(e of the Act and Rules 62 and
-5 promulgated thereunder as applica-
ble to the proposed transaction. All in-
terested persons -are referred -to the
declaration, which is summarized
'below, for a complete statement of the
proposed'transaction.

Vermont Yankee proposes to amend
its first :mortgage indenture ("Inden-
ture") dated as-of October 1, 1970, as
heretofore amended and supplement-
ed by supplemental indentures dated
as of March 1, 1971, October 1, 1971,
July 13, 1972, August 1, 1972, and Jan-
uary '15, 1973, between it and Chemical
Bank, suedessor Trustee, which Iden-
ture secures its first mortgage bonds
("Bonds") of the following series and
amounts: $80,000,000 Series A, 9%%.
due 1998; $15,V00;000 Series B, 8K%:
due 1998; and $20;000,000 Series C,
7.70% due 1998.

The proposed amendment -would
modify Section 6.17 of the Indenture,

-which section prently restricts the
types of business activities In which
declarant may engage, so as to permit
Vermont Yankee to engage In a wider
'variety of uranium procurement Uctiv-
ities. Such modified section would
read as follows (the underlined words
being the added languae):

Section 6.17. Limiation on Business
of the Company. The Company will
not engage in any businc-_'s other than
constructing, owining and operating
the Unit lncluding additiona and im-
provements thereto), the sle of elec-
tricity generated by the Unit to one or
-more of the Utility Companies, the
sale of by-product materials and serv-
ices from the operation of the Unit,
participating in ventures to acquire
'mineral interests, to explore for natu-
ral uranium, to rinie and process 7zat-
ural uranium to produce fuel whie
can be ,utilized in 7uclear electric gen-
crating facilIties, or to ,leel -in -urani-
uam thus acquired in all such stages of
processing, and, In -connection with
and incidental to the operation of the
Unit (and -additions and Improvements
thereto), the conduct of research into
and the development of processes for
the generation of electricity from nu-
clear or atomic energy or from steam
or other energy produced as a result of
nuclear or atomic 'fislon. The Compa-

mny will not have any 'subsidiary com-
pany' as defined in Section
(2)(a)(8)(A) of the Public Utility Hold-
Ing Company Act of 1935.

It is stated that the purpose of the
proposed amendment s to provide de-
clarant with greater flexibility in se-
lecting its. fuelprocurement methods.
Vermont Yankee -operates 'a 540 MW
nuclear-powered generating plant
which has been In service since No-
vember 30, 1972, and requires approx-
mately 260,000 pounds of uranium
(U.O,) annually. The plant's U.Os
needs • have been contracted for
through 1981, and declarant has a
long-term contract to purchase UO. to
be extracted from phosphoric acid
which vill provide about 20% of its an-
ticipated needs after 1981. The market
for uranium to fuel commercial nucle-
ar reactors has undergone dramatic
changes in recent years. The price has
substantially Increased since 1973, and
this trend Is expected to continue into
the foreseeable future, although at a
slower rate. Declarant states that en-
tering the uranium supply field In,
order to assure a future supply of ura-
nium -and to reduce its .ltimate cost
exppsure merits serious consideration
and may constitute a more efficient
and less expensive way to assure an,
adequate 'uranium supply. The meth-
ods of ehtering the uranium supply

-field include joint ventures with other
-established -companies to finance the
expansion of existing mines. develop

-known reserves or explore for new de-

positz as well as the formation of new
entities. either alone or with other xe-
actor owners, to explore for, develop
and mine uranium deposits.

The proposed Indenture amendment
requires the consent of the holders of
66M% in aggregate principal amount
of the Bonds outstanding (as of No-
vember 1, 1978, there were $39,877,000
aggregate principal amount of Bonds
outstanding, so the amendment would
require the consent of the holders of
$59,921,000 aggregate principal
amount). Declarant proposes to solicit
the consent of Bondholders by maiing
to each a letter, solicitation statement
and consent, which mailing will be fol-
lowed by oral solicitation of certain
Bondholders and brokers by officers
or other regular employees of Ver-
mont Yankee.

Any entry by declarant into the ma-
nlum supply field is subject to the au-
thorization of this Commlssion, wich
authorization is not being sought at
the present time.

The fees and expenses to be incurred
In connection with thepropozed trans-
action will be supplied by amendment.
It Is stated that no state comraission
and .3o federal commission, other than
this Commission, has Jurisdiction over
the proposed transaction.

Notice is further -given that any in-
terested person may, not later than
January U. 1979, request in writing
that a hearing be held on such matter,
stating the nature of his interest, and
the reasons for such request, and the
Lssues of fact or law raised by said dec-
laration which he desires to contro-
vert; or he may request that he be no-
tified If the Commission should order
a hearing thereon. Any such request
should be addressed: Secretary, Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549. A copy of such re-
quest should be served personaly-or
by mail upon the declarant at the
above-stated address, and proof of
service (by affidavit or, in case of an
attorney at law, by certificate) should
be filed with the request. At any time
after said date the declaration, as filed -
or as It may be amended, may be per-
mitted to become effective as provided
In Rule 23 of the General Rules and
Regulations promulgated under the
Act, or the Commission may grant ex-
emption from such rules as provided
in Rules 20(a) and 100 thereof or take
such other action as it may deem ap-
propriate. Persons who -request a hear-
Ing or advice as to whether a hearing
is ordered will receive any notices and
,orders Issued in this matter, including
the date of the hearing (if ordered)
and any postponements thereof.
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NOTICES

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

GEORGE A. FITZSIMMONS,
, Secretary.

[FR Doc. 78-36092 Filed 12-27-78; 8:45 am]

[4910-14-M]
DEPARTMENT OF TRANSPORTATION

Coast Guard

[CGD 78-182]

CHEMICAL TRANSPORTATION ADVISORY
COMMITTEE

Meeting -

Pursuant to Section 10Ca)(2) of the
Federal Advisory Committee Act (Pub.
L. 92-463; 5 U.S.C. App. I) notice is
hereby given of a meeting of the
Chemical Transportation Advisory
Committee's Subcommittee on Com-
mercial Explosives to be held on Janu-
ary 17, 1979, beginning at 9:30 in
Room 8238, Nassif Building, 400 7th
Street, SW, Washington, D.C. 20590.

The purpose of this meeting is to
consider suggestions for regulation of
waterfront facilities 1andling explo-
sives. The agenda for this meeting is
as follows:

1. Call to Order.
2. Opening Remarks.
3. Establishment of Scope of Subcommit-

tee-Work.
4. Subcommittee Assignments.
5. Any Other Business Brought Before the

Subcommittee.
6. Adjournment.
Attendarnce is open to the interested

public. With the approval of the
Chairman, members of the public may
present oral statements at the meet-
ifig. Information may be .obtained
from Captain William N. Spence, Com-
mandant (G-MHM/83) U.S. Coast
Guard, Washington, D.C. 20590, (202)
426-2306. Any member of the public
may present a written statement to
the Committee at any time.

Dated: December 20, 1978.,
HENRY H. BE.L,

Rear Admiral, U.S. Coast Guard,
Chief, Office of -Merchant
Marine Safety.

(FR Doc. 78-36125 Filed 12-27-78; 8:45 am]

[4910-14-M]

[CGD 78-186]

LOUIS DREYFUS CORP.

Qualification as a Citizen of the United States

Notice is given that pursuant to 46
CFR 67.23-7, issued under the provi-
sions of section 27A of the" Merchant
Marine Act, 1920, as added by the Act
of September 2, 1958 (46 U.S.C. 883-1),

Iouis Dreyfus Corporation of 24 Rich-
mond Hill Avenue, Stamford, Con-
necticut 06904, incorporated under the
laws of the State of New York, did on
October 20, 1978, file with the Com-
mandant, United States Coast Guard,
in duplicate, an oath for qualification
of the corporation as a citizen of the
United State following the forms of
oath prescribed in Form CG-1260.

The oath shows that:
(a) A majority of the officers and di-

rectors of the corporation are citizens'
of the United States';

(b) Not less than 90 percent of the
employees of the corporation are-resi-
dents of the United States;

(c) The corporation is engaged pri-
marily in a manufacturing or mineral
industry in the United States or in a
Territory, District, or possession
thereof;

(d) The aggregate book value of the
vessels owned by the corporation does
not exceed 10 percent of the aggregate
book value of the assets of the corpo-
ration; and

(e) The corporation purchases or
produces in the United States, its Ter-
ritories or possessions not less than 75

-percent of the raw materials used or
sold in its operations

The' Commandant, United States
Coast Guard, having found this oath
to be in compliance with the law and
regulations, on December 11, 1978,
issued to Louis Dreyfus Corporation a
certificate of compliance on Form CG-
1262, as provided for in 46 CFR 67.23-
7. The Certificate and any authoriza-
tion granted thereunder will expire
three years from December, 11, 1978,
unless theie first occurs a change in
the corporate status requiring a report
under 46 CFR 67.23-7.

Dated: December 19, 1978.

HENRY H. BELL,
Rear Admiral, U.S..Coast Guard,

Chief, Office - of Merchant
Marine Safety.

[FR Doc. 78-36124 Filed 12-27-78; 8:45 am]

[4910-06-M]

Federal Railroad Administration

(FRA Waiver Petition Docket fHS-78-12]

CURTIS, MILBURN AND EASTERN RAILROAD
CO.

Petition for Exemption From the Hours of
Service Ad

In accordance with 49 CFR Section
211.41 and Section 211.9, notice is
hereby given that the Curtis, Milburn
and Eastern- .Railroad , Company
(CM&E) has petitioned the Federal
Railroad Administration (FRA) for an
exemption from the Hours of Service
Act (83 Stat. 464, Pub. L. 91-169, 45

U.S.C. 64a(e)). That petition requests
that the CM&E be granted authority
to permit certain employees to con-
tinuously remain on duty for In excess
of twelve hours.

The Hours of- Service Act currently
makes it unlawful for a railroad to re-
quire or permit specified employees to
continuously remain on duty for a
period in excess of twelve hours, How-
ever, the Hours of Service Act contains
a provision that permits a railroad,
which employs no more than fifteen
employees whq. are subject to the stat-
ute, to seek an exemption from this
twelve hour limitation.

The CM&E seeks this exemption so
that It can permit certain employees
to remain continuously on duty for pe-
riods not to exceed sixteen hours, The
petitioner indicates that granting this
exemption-is in the public Interest and
will not adversely affect safety. Addi-
tionally, the petitioner asserts that It
employs no more than fifteen emlploy-
ees and has demonstrated good cause
for granting this exemption.

Interested persons are invited to par-
ticipate in this proceeding by submit-
ting written views or comments. FRA
has not scheduled an opportunity for
oral comment since the facts do not
appear to warrant It. Communications
concerning' this proceeding should
identify the Docket Number, Docket
Number HS-78-12, and must be sub-
mitted In triplicate to the Docket
Clerk, Office of the Chief Counsel,
Federal Railroad Administration,
Trans Point Building, 2100 Second
Street, S.W., Washington, D.C. 20590.
Communications received before Janu-
ary 30, 1979, will be considered by the
FRA before final action is taken. Com-
ments received after that date will be
considered as far as practicable. All
comments received will be available
for examination both before and after
the closing date for comments, during
regular business hours in Room 4406,
Trans Point Building, 2100 Second
Street, S.W., Washington, D.C. 20590.
(Section 5 of the Hours ,of Service Act of
1969 (45 U.S.C. 64a), § 1.49(d) of the regula-
tions of the Office of the Secretary, 49 CFR
1.49(d).)

'Issued in Washington, D.C. on De-
cember 19, 1978.

ROBERT H. WRIGHT,
Acting Chairman,

Railroad Safety Board.
(FR Doc. 78-36130 Filed 12-27-78; 8:45 am]
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[4910-06-M]

[FRA Waiver Petition Docket HS-78-131

SOUTH BRANCH VALLEY RAILROAD CO.

Petition for Exempt ion From the Hours of
Service Act

In accordance with 49 CFR Section
211.41 and Section 211.9, notice is
hereby given that the South Branch
Valley Railroad (SBVR) has peti-
tioned the Federal Railroad Adminis-
tration (FRA) for an exemption from
the Hours of Service Act (83 Stat. 464,
Pub. L. 91-169, 45 U.S.C. 64a(e)). That
petition requests that the SBVR be
granted authority to permit certain
employees to continuously remain on
duty for in excess of twelve hours.

The Hours of Service Act currently
makes it unlawful for a railroad to re-
quire or permit specified employees to
continuously remain on duty for a
period in excess of twelve hours. How-
ever, the Hours of Service Act contains
a provision that permits a railroad,
which employs no more than fifteen
employees who are subject to the stat-
ute, to seek an exemption from this
twelve hour limitation.

The SBVR seeks this exemption so
that it can permit certain employees
to remain continuously on duty for pe-
riods not to exceed sixteen hours. The
petitioner indicates that granting this
exemption is in the public interest and
will not adversely affect safety. Addi-
tionally, the petitioner asserts that it
employs no more than fifteen employ-
ees and has demonstrated good cause
for granting this exemption.

Interested persons are invited to par-
ticipate in this proceeding by submit-
ting written views or comments. FRA
has not scheduled an opportunity for
oral comment since the facts do not
appear to warrant it. Communications
concerning this proceeding should
identify the Docket Number, Docket
Number HS-78-13, and must be sub-
mitted in triplicate to the Docket
Clerk, Office of the Chief Counsel,
Federal Railroad Administration,
Trans Point Building, 2100 Second
Street SW., Washington, D.C. 20590.
Communications received before Janu-
ary 30, 1979, will be considered as far
as practicable. All comments received
will be available for examination both
before and after the closing date for
comments, during regular business
hours in Room 4406, Trans Point
,Building, 2100 Second Street SW.,
Washington, D.C. 20590.
(Section 5 of the Hours of Service Act of
1969 (45 US.C. 64a). § 1.49(d) of the regula-
tions of the Office of the Secretary. 49 CFR
1.49(d).)

NOTICES

Issued in Washington. D.C. on De-
cember 19, 1978.

ROBERT H. WRIGHT,
Acting Chairman,

Railroad SafetyBoard.
[FR Doc. 36131 Filed 12-27-78:8:45 am]

[4910-59-M]

National Highway Traffic Safety
Admlnlstration

BIOMECHANICS ADVISORY COMMITTEE

Establishment

Notice is hereby given of the estab-
lishment of the Blomechanics Adviso-
ry Committee under the sponsorship
of the National Highway Traffic
Safety Administration (NHTSA). The
Committee will advise the NHTSA Ad-
ministrator on the appropriateness of
procedures designed to minimize the
risk of injury and to assure the rights
and dignity of live and deceased
humans used in research. It will also
be asked to advise on the need for re-

.lated research" projects. It has seven
members selected from among repre-
sentatives of medicine, psychology, life

* sciences, engineering, law, administra-
tion, and other interested or affected
fields. Four members are from the pri-
vate sector, while three are Federal
employees. Meetings of the Committee
will be open to the public and agendas
will be published In the FEDERAL REc-
isTER 15 days In advance of the meet-
ing.

Additional information on the Com-
mittee may be obtained from the
Office of the Executive Secretariat,
National Highway Traffic Safety Ad-
ministration, Department of Transpor-
tation, 400 Seventh Street, S.W.,
Washington, D.. 20590, telephone 202-
426-2872.

Issued in Washington, D.C. on: De-
cember 22, 1978.

W1LLuw H. MARSH,
Executive Secretary.

[FR Doc. 78-36180 Filed 12-27-78; 8:45 am]

[4910-59-M]
SAFETY, BUMPER, AND CONSUMER

INFORMATION PROGRAMS

Public Meeting

The National Highway Traffic
Safety Administration (NHTSA) will
hold a meeting on Wednesday, Febru-
ary 21, 1979, to answer questions from
the public and industry regarding the
Agency's safety, bumper, and consum-
er information programs. The meeting
will begin. at 8:30 am., run until 12
noon, and reconvene at 1:00 pam. The
meeting will be held at Rackham
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Auditorium on the University of
Michigan Campus in Ann Arbor,
Michigan.

This is the third meeting to be held
in response to requests that the
Agency has received over the last year
for periodic public technical meetings
modeled after those conducted by the
Environmental Protection Agency
(EPA) for Its motor vehicle emissions
program. At these meetings, repre-
sentatives of the Department will-
answer questions received in writing
from the Industry and the public.

Unlike the preceding two meetings,
this meeting will be held jointly with
the Bureau of Motor Carrier Safety of
the Federal Highway Administration.
The main subject for discussion at this
meeting will be the Department of
Transportation's plans for truck brak-
ing. Prior to this meeting, the NHTSA
anticipates the publication of two Ad-
vanced Notices of Proposed Rulemak-
ing whielt will indicate DOT's plans
for rulemaking intended to incorpo-
rate stopping distances in the truck
brake standard that can be met with-
out antilock as well as information on
DOT's longer range rulemaking plans
to improve braking performance in
large trucks. We are soliciting ques-
tions related to the truck brake stand-
ard for discussion at the meeting.

We will also accept questions relat-
ing to NHTSA's vehicle safety,
bumper, or consumer information pro-
grams which are technical, interpre-
tive or procedural in nature. The ques-
tions may relate to the research and
development, rulemaking, or enforce-
ment (including defects) phases of
these activities. (Questions regarding
this Agency's fuel economy program
will continue to be addressed at the
EPA's meetings on vehicle emissions.)

Questions for the meetings must be
submitted in writing to William
Marsh, NHTSA. Executive Secretary,
Room 5212, 400 Seventh Street, SW.,
Washington. D.C. 20590. Only ques-
tions submitted in this manner and re-
celved not later than January 29. 1979
for the February 21, 1979 meeting will
be answered. The individual, group, or
company submitting a question does
not have to be present at the meeting
for the questions to be answered. A
transcript will be made and will be
available for public inspection in the
NHTSA Technical Reference Section
in Washington, D.C., within three
weeks after the meeting.

An agenda consisting of the ques-
tions submitted In a timely and proper
fashion will be available at the
NHTSA Technical Reference Section
several days before the meeting and at
the meeting Itself.

At this point, the industry response
and Agency indications are that these
meetings are potentially very useful
and should be continued. Succeeding
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meetings will be held at the -EPA -fa-
cility on the third Wednesday of even
numbered months. Periodic participa-
tion of BMCS iill be expected depend-
ing upon the questions submitted by
the industry.

Issued in Washington, D.C. on De-
cember 22, 1978.

ROBERT E. DonERTY,
AssistantExecutive Secretary.

[FR Doe. 78-36181 Filed 12-27-78; 8:45 am]

[4810-40-M]

DEPARTMENT OF 'THE TREASURY

Office of the Secretary
[Supplement to Department Circular Public

Debt Series-No. 30-78]

-TREASURY NOTES

Series L-1982

DECEMBER 21, 1978.,
The Secretary of the Treasury an-

nounced on December 20, -1978, that
the interest rate on the notes desig-
nated Series 1-1982, decribed in De-
partment Circular-Public Debt
Series-No. 30-78, dated December 14,
1978, will be 9% percent. Interest on
the notes will be payable at the rates
of 9% percent per annum.

PAUL L TAYLOR,
Fiscal Assistant Secretary.

[I Doe. 78-36095 Filed 12-27-78; 8:45 am]

[7035-01-M]
INTERSTATE COMMERCE
- COMMISSION

[Notice 765]

ASSIGNMENT OF HEARINGS

DsicEaBER 22, 1978.
Cases assigned for hearing, post-

ponement, cancellation or oral argu-
ment appear below and will be pub-
lished only once. This list contains
prospective assignments. only and does
not include cases previously assigned
hearing dates. The hearings will be on
the issues as presently reflected in the"
Official Docket'of the Commission. An
attempt will be made to publish no-
tices of cancellation of hearings as
well promptly as possible, but interest-
ed parties should take appropriate
steps to insure that they are notified
of cancellation or postponements of
hearings in which they are interested.
No amendments will be entertained
after the date of this publication.
MC 107107 (Sub-463F), Alterman Transport

Lines, Inc., now assigned for hearing'on
January 9, 1979, at Miami, Florida and
will be held in Plaza One, Howard John-
son's Motel.

NOTICES

MC 123407 (Sub-454F), Sawyer Transport,
Inc., now assigned February 6, 1979, at
Phoenix,Az., is postponed indefinitely.

MC 19553 (Sub-39F), Knox Motor Service,
Inc., now assigned January 15, 1979, at
Chicago, Ill.,, Is postponed indefinitely.

MC 139495 (Sub-355F), National Carriers,
Inc., now assigned January 24, 1979 at
Kansas City, MO, is cancelled and trans-
ferred to modified procedure.

MC 107818 (Sub-9OP), Greenstein Trucking
Company, now assigned January 10, 1979
at Milwaukee, Wis., is cancelled and trans-
ferred to modified procedure.

MC 134300 (Sub-31F), Triple R. Express,
-Inc., now being assigned for hearing on
March 12, 1979, (2 days), at INew York,
NY., .in a hearing room to be later desig-
nated.

MC P 13050, J.B. Williams Express, Inc.,-
Purchase (Portion),-National Transpor-
tation CO., DBA National Transport 101.

MC 95336 (Sub-8), J.B. Williams Express,
Inc., No., MC-95336 (Sub-No. 9), J.B. Wil-
liams Express, Inc., now being assigned for
hearing on March 14, 1979, (3 days), at
New York,/.NY, in a hearing room to be
later designated.

MC 144285F, Bay Haven Marina,- Inc., now
assigned January 10, 1979, at Chicago, Ill.,
Is cancelled and application dismissed.

MC 113678 (Sub-728F), Curtis, Inc., applica-
tion dismissed.

-MC 114273 (Sub-402F), CRST, Inc., now
being assigned for hearing on January 23,
1979, at the Office of Interstate, Com-
merce Commission, Washington, DC.

H. G. Hom , Jr.,
Secretary.

[FR Doc. 78-36191 Filed 12-27-78; 8:45 am]

[7035-01-M]
EVALUATION OF INTERCORPORATE HAULING

REGULATION

Public Meeting Schedule

The December 11, 1978 Federal Reg-
ister Request for Comments on this
subject also announced plans to hold
public meetings, with locations and
-dates to be advised.Schedules for public meetings have
been arranged. The purpose of the
-meetings is to develop further infor-
mation about the effects of policy al-
ternatives ,outlined in the FDERAL
REGIsTER notice of December 11.

The meeting dates and locations are:

Chicago, ILL, January 8, 1979, 9:00 am.,
Rm. 349, Drksen Bldg., 230 S. Dearborn
St.

Philadelphia, PA, January 15,- 1979, 9:00
am., Rm. 5020, Gateway Bldg., 3535
Market Street.

Ft. Worth, TEX, January 22, 1979, 9:00 am.,
Sheraton-Ft. Worth Hotel, Long Horn
Room, Mezzanine, 815 Main St.

Los Angeles, CAL, January 29, 1979, 9:00
am., Los Angeles Civic Center, Dept. of
Water and Power Auditorium "A" Level,
111 North Hope Street. .

Atlanta, GA, February 8;. 1979, 9:00 am.,
Rm. 556, Federal Bldg., 275 Peachtree St.,
NE.

It is requested that anyone wishing
to participate at either. meeting con-

tact one of the following individuals at
least one week in advance:

Robert G. Rhodes, (202) 275-7686, Inter-
state Commerce Commission, Bureau of
Economics, Rm. 5355.

Brinkley Garner, (202) 275-7375, 12th &
Constitution Ave., NW, Washington, D.C.
20423.

Each participant Is requested to pro-
vide at the meeting five copies of his
presentation. Additional meetings may
be scheduled if the public response
warrants them.

ROBERi G. RHODES,
Assistant Director,

Bureau of Economics.
[FR Doc. 78-36347 Filed 12-27-78; 8:45 am]

[7035-01-M]
[Permanent Authority Decisions Volume

No. 59]

PERMANENT AUTHORITY APPLICATIONS

Declslon-Notice

Decided: December 14, 1978.
The following applications are gov-

erned by Special Rule 247 of the Com-
mission's Rules of Practice (49 CFR
§ 1100.247). These rules provide,
among other-things, that a protest to
the granting of an application must be
filed with the Commission within 30

" days after the date notice of the appli-
cation is published In the FEDERAL
REGISTER. Failure to file a protest,
within 30 days, will be considered as a
waiver of opposition to the applica-
tion. A protest under these rules
should comply with Rule 247(e)(3) of
the Rules of Practice which requires
that it set forth specifically the
grounds upon which It Is made, con-
tain a detailed statement of protes-
tant's interest in the proceeding, (as
specifically noted below), and shall
specify with particularity the facts,
matters,. and things relied upon, but
shall not include issues or o1legations
phrased generally. A protestant
should include a copy of the specific
portions of Its authority which protes-
tant believes to be in conflict with
that sought in the application, and de-
scribe in detail the method-whether
by joinder, interline, or other means-
by which protestant would use such
authority to provide all or part of the
service proposed. Protests not in rea-
sonable compliance with the require-
ments of the rules may be rejected,
The original and one copy of the pro-
test shall be filed with the Commis-
sion, and a copy shall be served con-
currently upon applicant's representa-
tive, or upon applicant If no repre-
sentative is named. If the protest in-
cludes a request for oral hearing, such
request shall meet the requirements of
section 247(e)(4) of the special rules
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and shall include the certification re-
quired in that section.

Section 247(f) provides, in part, that
an applicant which does not intend
timely to prosecute its application
shall promptly request that it be dis-
missed, and that failure to prosecute
an application under the procedures of
the Commission will result in its dis-
missal.

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening amendments will
not be accepted after the date of this
publication.

Any authority granted may reflect
administratively acceptable restrictive
amendments to the' service proposed
below.-Some of the applications may
have been modified to conform to the
Commission's policy of simplifying
grants of operating authority.

We find: With the exceptions of
those applications involving duly
noted problems (e.g., unresolved
common control, unresolved fitness
questions, and jurisdictional problems)
we find, preliminarily, that each
common carrier applicant has demon-
strated that its proposed service is re-
quired by the public convenience and
necessity, and that each contract carri-
er applicant qualifies as a contract car-
rier and its propo.ed contract carrier
service will be consistent with the
public interest and the national trans-
portation policy. Each applicant is fit,
willing, and able properly to perform
the service proposed and to conform to
the requirements of the Interstate
Commerce Act and the Commision's
regulations. This decision is neither a
major Federal action significantly af-
fecting the quality of the human envi-
ronment nor a major regulatory action
under the Energy Policy and Conser-
vation Act of 1975.

'In those proceedings containing a
statement or note that dual operations
are or may be involved we find, pre-
liminarily and-in the absence of the
issue being raised by a protestant, that
the proposed dual operations are con-
sistent with the public interest and
the national transportation policy sub-
ject to the right of the Commission,
which is expressly reserved, to impose
such conditions as it finds necessary to
insure that applicant's operations
shall conform to the provisions of sec-
tion 10930 (formerly section 210) ,of
the Interstate Commerce Act.

It is ordered: In the absence of legal-
ly sufficient protests, filed within 30
days of publication of this decision-
notice (or, if the application later be-
comes unopposed), appropriate au-
thority will be issued to each applicant
(except those with duly noted prob-
lems) upon compliance with certain re-
quirements which will be set forth in a
notification of effectiveness of this de-

NOTICES

cision-notice. To the extent that the
authority sought below may duplicate
an applicant's existing authority, such
duplication shall not be construed as
conferring more than a single operat-
ing right.

Applicants must comply with all spe-
cific conditions set forth in the grant
or grants of authority within 90 days
after the service of the notification of
the effectiveness of this decision-
notice, or the application of a non-
complying applicant shall stand
denied.

By the Commission, Review Board
Number 2, Members Boyle, Eaton, and
Liberman.

H. G. HoMz, Jr.,
Secretary.

MC 4941 (Sub-41F), filed October 16,
1978. Applicant: QUINN FREIGHT
LINES, INC., 1093 N. Montello Street,
Brockton, MA 02403. Representative:
John F. O'Donnell, P.O. Box 238,
Milton, MA D2187. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting
paper and paper products, from the
plant site of International Paper Com-
pany, at our near (a) Ticonderoga, NY,
and (b) Jay, ME. to points in MD and
PA, restricted to the transportation of
traffic originating at the named origin
facilities and destined to the indicated
destinations. (Hearing site: Boston.
MA, or Washington, DC.)

MC 14215 (Sub-18F), filed November
16, 1978. Applicant: SMITH TRUCK
SERVICE, INC., P.O. Box 1329, Steu-
benville, OH 43952. Representative:
James R. Stiverson, 1396 West Fifth
Avenue, Columbus, OH 43212. To op-
erate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting lime and Zimestone, between
points in OH, PA. VA, and WV. (Hear-
ing site: Columbus, OH, or Washing-
ton, DC.)

MC 29613 (Sub-9P), filed November
1, 1978. Applicant: JAYNE'S MOTOR
FREIGHT, INC., 860 North Avenue
East. Elizabeth, NJ 07201. Representa-
tive: John L. Alfano, 860 Mamaroneck
Avenue, Harrison, NY 10528. To oper-
ate as a common carrier, by motor ve-
hicle, over irregular routes, transport-
ing general commodities (except arti-
cles of unusual value, classes A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment), between points in Suffolk
County, NY, on the one hand, and, on
the other, Philadelphia, PA, New
York, NY, points in NJ, points in
Nassau, Rockland, and Westchester
Counties, NY, and those points in CT
on and west of U.S. Hwy. 5. (Hearing
site: New York, NY.)

MC 30378 (Sub-61F), filed November
13, 1978. Applicant: ASSOCIATED
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TRANSPORTS, INC., 9050 Pershall
Road, Hazelwood, MO 63042. Repre-
sentative: Arnold L. Burke, 180 N. La-
Salle Street, Chicago, IL 60601. To op-
erate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting automobiles, trucks, and chas-
sis, in initial movements, in truckaway
service, (1) from the facilities of Ford
Motor Company, in St. Louis County,
MO, to points in AZ, CA, CT, DE, ID,
ME, MD, MA, NV, NH, NJ, NY, OR,
RI, TX, UT, VT, VA, WA, WV, and
DC, and (2) from the facilities of Ford
Motor Company, in Clay County, MO.
to points in AZ, CA, CT, DE, FL, GA,
ME, MD, MA, NH, NJ, NM, NY, RI,
VT, WA, and DC, and those in TX on,
south, and east of a line beginning at
the AR-TX State line and extending
along Interstate.Hwy 30 to junction
U.S. Hwy 380, at or near Greenville,
TX, then along U.S. Hwy 380 to junc-
tion U.S. Hwy 283, then along US.
Hwy 283 to junction U.S. Hwy 87, then
along U.S. Hwy 87 to junction U.S.
Hwy 83, and then along US. Hwy 83
to Loredo, TX. (Hearing site: Detroit,
i.)

MC 30844 (Sub-621F), filed August 7,
1978, previously noticed in the FmEnz-
AL REuisTRa issue of October 19, 1978.
Applicant: KROBLIN REFRIGERAT-
ED XPRESS, INC., RO. Box 5000,
Waterloo, IA 50704. Representative:
John P. Rhodes (same address as ap-
plicant). To operate as a common car-
rier, by motor vehicle, over irregular
routes, transporting meats, meat prod-
ucts and meat byproducts, and articles
distributed by meat-packing houses, as
described In Sections A and C of Ap-
pendix I to the report in Descriptions
in Motor Carrier Certificates, 61
M.C.C. 209 and 766, (except hides and
commodities in bulk), from the facili-
ties of Wisconsin Beef Industries, Inc.,
at Eau Claire, WI, to points in CT, DE,
IN, KY, ME, MD, M MA., NH, NJ,
NY, OH, PA, TN, VT, WV. and DC, re-
stricted to the transportation of traf-
fic originating at the named origin
facilities. This republication amends
the destination territory by changing
TX to TN. (Hearing site: St. Paul,
MN.)

MC 33641 (Sub-136F), filed October
1, 1978. Applicant: IME, FREIGHT,
INC., 2175 So. 3270 West, P.O. Box
30277, Salt Lake City, UT 84125. Rep-
resentative: Michael S. Rubin, 256
Montgomery, Street, San Francisco,
CA 94104.To operate as a common car-
rier, by motor vehicle, over irregular
routes, transporting general commod-
ities (except those requiring special
equipment), serving Dayton and
Carson City, NV as off-route points in
connection with carrier's otherwise-au-
thorized regular-route operations be-
tween Reno and McGill, NV. Condi-
tion The certificate to be issued in
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this proceeding will be limited in poinLt_
of time to a period expiring 5 years
from its date of issue. (Hearing site:
San Francisco, CA, or Carson City,
NV.)

MC 35320 (Sub-158F), filed August
15, 1978. Applicant: T.I.M.E.-DC, INC.,
P.O. Box 2550, Lubbock; TX 79408.
Representative: Kenneth G. Thomas
(same address as applicant). To'oper-
ate as a common carrier, by motor ve-
hicle, transporting general commod-
ities (except articles of unusual value,
classes A and B explosives, household
goods as defined by the Commission,
commodities in bulk, and those requir-
ing special equipment), serving the
facilities of the Ethyl-VCA Kentucky
Corporation, at or near. La Grange,
KY, as an off-route point in connec-
tion with carrier's otherwise author-
ized regular-route operations. (Hear-
Ing site: Louisville, KY, or Atlanta,
GA.)

MC 4,1849 (Sub-43F), filed November
14, 1978. Applicant: KEIGHTLEY
BROS., INC., a Delaware corporation,
1601 S. 39th Street, St. Louis, MO
63110. - Representative: Patrick M.
Browne (same address as applicant).
To operate as a common carrier, by
motor vehicle, over irregular routes,
transporting coal, in bulk, between
points in AL, AR, IL, IN, IA, .-KS, KY,
MI, MS, MO, OH, OK, TN, and WI.
(Hearing site: St. Louis, MO.)

MC 42261 (Sub-138F), filed August
10, 1978, previously noticed in the Fm-
ERAL REGISTER of October 19, 1978. Ap-
plicant: LANGER - TRANSPORT
CORP., Box 305, Jersey City, NJ
07303. Representative: W. C. Mitchell,
370 Lexington Avenue, New York NY
10017. To operate as a common carri-
er, by motor vehicle; over irregular
routes, transporting petroleum oil, in
bulk, in tank vehicles, from the factili-
ties of Rolfite Company, at or near
Elizabeth, NJ, to points in AL, AR, LA,
MS, and TN, 'restricted to the trans-
portation of 'traffic originating at the
named origin facilities. (Hearing site:
New York, NY, or Newark, NJ.)

NOTE.-This republicatioi modifies the
commodity description.

MC 53841 (Sub-16F), filed October
13, 1978. Applicant: W. H. CHRISTIE
& SONS, INC., Box 517, East State
Street, Knox, PA 16232. Representa-
tive: John A. Pillar, 205 Ross Street,
Pittsburgh, PA 15219. To operate as a
common carrier, by motor vehicle,
over Irregular routes, transporting (1)
petroleum, petroleum produc, vehicle
body sealers, and deadefter compounds
(except'commodities in bulk), and (2)
containers, when moving, in mixed
shipments with the commodities
named in (1) above, from the facilities
of Pennzoil Company, at Oil City and
Rouseville, PA, and the facilities of

Wolf's Head Oil Refining Company, at
Reno, PA, to points in CT, DE, IL, IN,-
MA, MD, ME; MI, NH, NY, RI, and
VT. -(Hearing site: Pittsburgh, PA, or
Washington, DC.)

MC 53841 (Sub-17F), filed October
16, 1978. Applicant: W. H. CHRISTIE
& SONS, INC., Box 517, East State
Street, Knox, PA 16232. Representa-
tive: John A. Pillar, 205 Ross Street,
Pittsburgh, PA 15219. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting pe-
troleum, petroleum products, vehicle
body sealers, and deadener compounds
(except commodities in bulk), from
the facilities of Quaker State Oil Re-
fining Company, at '(a) Farmers
Valley, Emlenton, North Warreri, and
New Kensington, PA, and (b) Congo,
WV, to points in I, IN, PA, MI, MD,
MO, NY, and NJ. (Hearing site: Pitts-
burgh, PA, or Washington, DC.)

MC 53965 (Sub-143F), filed Novem-
ber 17, 1978. Applicant: GRAVES
TRUCK LINE, INC., 2130 South Ohio,
P.O. Drawer 1837, Salina, KS 67401.
Representative: John E. Jandera, 641
Harrison Street, Topeka, KS 66603. To
operate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting meats, meat products and
meat byproducts, and articles distrib-
uted by meat-packing houses, as de-
scribed in sections A and C of Appen-
dix -I to the report in Descriptions in
oMotor; Carrier Certificates, 61 M.C.C.
209 and 766 (except hides and com-
modities in bulk), from the facilities of
MBPXL Corporation, at or near
Dodge City, KS, to points in AZ, AR,
CA, IL, IA, MO, NE, NM, NV, OK, TX,
and SD.

MC 53965 (Sub-144F), filed Novem-
ber 24, 1978. Applicant: GRAVES
TRUCK LINE, INC., 2130 South Ohio,
Salina, KS 67401. Representative:
John E. Jandera, 641 Harrison Street,
Topeka, KS 66603. To operate as a
common carrier, by motor vehicle,
over regular routes, transporting gen-
eral commodities, (except articles of
unusual value, classes A and B explo-
sives, household goods as defined by
the Commission,. commodities in bulk,
and those requiring special equip-
ment), between Wichita arid Pratt,
KS: over U.S. Hwy 54, serving all in-
termediate points. (Hearing site: Wich-
ita, KS.)

MC 59367 (Sub-128F), filed October
10, 1978. Applicant: DECKER TRUCK
LINE, INC., P.O. Box 915, Fort Dodge, -
IA 50501. Representative: William L.
Fairbank, 1980 Financial Center, Des
Moines, IA 50309. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting (1)
building materials, dnd (2) materials
and supplies used in the installation of
the commodities in (1) above, (except
commodities 'in bulk), from the facili-

ties of Bird & Son, Inc., at Chicago,
IL, to points in IN, IA, KS, MI, MN,
MO, NE, ND, OH, OK, SD, and WI.
(Hearing site: Chicago, IL.)

MC 60014 (Sub-89F), filed October
16, 1978. Applicant: AERO TRUCK-
ING, INC., an Ohio corporation, Box
308, Monroeville, PA 15146. Repre-
sentative: A. Charles Tell, 100 East
Broad Street, Columbus, OH 43215. To
operate as a common carrier, by motor
vehicle, over Irregular routes, trans-
porting Iron and steel articles, from
the facilities of Republic Steel Corpo-
ration, at or near Gadsden, AL, to
points in CT, DE, FL, GA, IL, IN, KY,
ME, MD, MA, MI, NH, NJ, NY, NC,
OH, PA, RI, SC, TN, VT, VA, WV, WI,
and DC. (Hearing site: Birmingham,

'AL, or Washington, DC.)
MC 60186 (Sub-57F), filed October

12, 1978. Applicant: NELSON
FREIGHTWAYS, INC., P.O. Box 356,
47 East Street, Rockvllle, CT 00066.
Representative: Edward G. Villalon,
1032 PA Building, PA Avenue & 13th
Street, NW., Washington, DC 20004.
To operate as a cozmon carrier, by
motor vehicle, over irregular routes,
transporting such commodities as are
dealt in by (a) retail home Improve-
ment stores, (b) retail home furnish.
ings stores, and (c) retail lumber
stores, (except commodities In bulk),
between points in CT, DE, MA, MD,
ME, NH, NJ, NY, OH, PA, RI, VA, VT,

-WV, and DC. (Hearing site: Washing-
ton, DC.)

MC 61825 (Sub-87F), filed October
30, 1978. ApplIcarit: ROY STONE
TRANSFER CORP., V.C. Drive, P.O.
Box 385, Collinsville, VA 24078. Repre-
sentative: John D. Stone (same ad-
dress as applicant). To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting
(1)(a) glass and plastic containers, and
(b) accessoriers for glass and plastic
containers, and (2) materials, equip-
ment, and supplies used In the manu-
facture and distribution of the com-
modities in (1) above, (except commod-
ities in bulk), between the facilities of
Brockway Glass Company, Inc., In Jef-
ferson and Clearfield Counties, PA, on
the one hand, and, on the other,
points in GA, NC, and SC, and those
in VA on and south of a line beginning
at the WV-VA State line and extend-
ing along U.S. Hwy 33, to Richmond,
then along VA Hwy 33 to the Chesa-
peake Bay. (Hearing site: Washington,
DC.)

Nor.-The person or persons who appear
to be engaged in common control must
either file an application under 49 U.S.C.
Section 11343(a) Eformerly Section 6(2) of
the Interstate Commerce Act] or submit an
affidavit indicating why such apprbval Is
unnecessary.

MC 61955 (Sub-25F), filed November
17, 1978. Applicant: CENTROPOLIS
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TRANSFER CO., INC., 701 North
Sterling, Sugar Creek, MO 64054. Rep-
resentative: Frank W. Taylor, Jr.,
Suite 600, 1221 Baltimbre Avenue,
Kansas City, MO 64105. To operate as
a common carrier, by motor vehicle,
over irregular routes, transporting fer-
tilizer and fertilizer ingredients, in
bulk, from the facilities of Brunswick
River Terminal, Inc., at or near Brnis-
wick, MO, to points in AR, IL, IN, IA
KS, MO, NE, OK, and TN. (Hearing
site: Kansas .City, MO.)

MC 63417 (Sub-179F), filed October
5, 1978. Applicant: BLUE RIDGE
TRANSFER CO., INC., P.O. 'Box
13447, Roanoke, VA 24034. Repre-
sentative: William E. Bain (same ad-,
dress as applicant). To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting (1)
small arms ammunition and primers,
from the facilities of Omark Indus-
tries, at Lewiston, ID, to those points
in the United States in and east of ND,
SD, NE, CO, and NM (2) hand tools,
assayers scales, melting kettles, and
sporting goods, from the facilities of
RCBS, division of Omark Industries,
at Oroville, CA, to those points in the
United States in and east of ND, SD,
NE, CO, and NM and (3) automotive
parts and accessories, paint, nuts,
bolts, display racks, catalogs, and ad-
vertising material; from the facilities
of (a) E-T Industries and (b) Filter
Dynamics, Inc., it Benecia, City of In-
dustry, and Santa Ana, CA, to those
points in the United States in and east
of ND, SD, NE, CO. and NM. Condi-
tion: The certificate issued in this pro-
ceeding, as to part (1), shall be limited,
in point of time, to a period expiring 5
years from its date of issue. (Hearing
site: Roanoke, VA, or Washington,
DC.)

MC 71593 (Sub-14P), filed October
30, 1978. Applicant: FORWARDERS
TRANSPORT, INC., 1608 E. Second
Street, Scotch Plains, NJ 07076. Rep-
resentative: Charles J. Williams, 1815

. Front Street, Scotch Plains, NJ 07076.
-To operate as a common carrier, by
motor vehicle, over irregular routes,
transporting general commodities
(except articles of unusual value,
classes A and B explosives, household
goods as defined by the Commission
commodities in bulk, and those requir-
ing special equipment), between
Boston, MA, Chicago, IL, and New
York, NY, on the one hand, and, on
the other New Orleans, LA, and
Dallas, Houston, and San Antonio,
TX, restricted to the transportation of
traffic moving, on freight forwarder
bills of lading. (Hearing site: New
York, NY.) '

MC 82509 (Sub-5F), filed September
14, 1978, previously published in the
FEDEaAI REGISTER issue of October 31,
1978. Applicant: Richard1C. Noerr, Jr.,
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d.b.a. Metal Transport, P.O. Box 492.
Lewistown, PA 17044. Representative:
William D. Taylor, 100 Pine Street,
Suite 2550, San Francisco, CA 94111.
To operate as a common carrier, by
motor vehicle, over irregular routes,
transporting (1) brass rods and unfin-
ished brass shapes, (except commod-
ities which because of size or weight
require the use of special equipment),
from the facilities of Cerro Metal
Products, at or near (a) Bellefonte, PA
and (b) Weyers Cave, VA, to points In
A14 AR, CO, CT, DE, FL, GA, IL, IN,
IA. KS, KY, LA. ME. MD. MA, MI,
MN, MS. MO, NE. NH, NJ. NY, NC,
ND, OH, OK, (except Chickasha), PA,
RI, SC, SD, TN, TX, VT, VA, WV. WI,
and DC, and (2) waste materials, from
the destination points in (1) above, to
the above-named origin facilities.
(Hearing site: San Francisco, CA, or
Harrisburg, PA.)

Norr-This republication shows the terri-
tory In part (2) above.

MC 83539 (Sub-511F), filed Novem-
ber 13, 1978. Applicant: C & H
TRANSPORTATION CO.. INC., P.O.
Box 270535, Dallas, TX 75227. Repre-
sentative: Thomas E. James (same ad-
dress as applicant). To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting (1)
sailboats, powerboats, and tent camp-
ing trailers, and (2) parts used In the
manufacture of the commodities In (1)
above, from points in Orange County,
CA, to points in the United States (in-
cluding AK, but excluding HI). (Hear-
ing site: Los Angeles, CA. or Dallas.
TX.)

MC 93186 (Sub-3F), filed October 3,
1978. Applicant: EUDEL WATTS, I,
d.b.a. WATTS TRANSFER & DELIV-
ERY SERVICE, 825 First Avenue,
Rock Island, IL 61201. Representative:
Daniel C. Sullivan, Suite 1600, 1O S. La
SalleStreet, Chicago, IL 60603. To op-
erate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting printed matter, from the facili-
ties of the Mcleery Cummings Com-
pany, Inc., at or near Washington, IA.
to points in IL, IN, MI, and WI. (Hear-
ing site: Chicago, IL)

MC 86690 (Sub-4F). filed August 28,
1978. Applicant: BOND TRANSFER
CO., INC., 1615 Cuba Street, Balti-
more, MD 21230. Representative: S.
Harrison Kahn, Suite 733 Investment
Building, 1511 K Street, NW., Wash-
ington, DC 20005. To operate as a con-
tract carrier, by motor vehicle, over ir-
regular routes, transporting (1) such
commodities as are dealt in by grocery
and food business houses, and (2) ma-
terials, equipment, and supplies used
in the conduct of the businesses
named in (1) above, from points In
MD, VA, NY, NJ, PA, DE, CT, MA,
NC, and SC, to Landover, Jessup. Bal-
timore, and Columbia, MD, and DC,
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under continuing contract(s) with
Giant Food, Inc., of Washington, DC.
(Hearing site: Baltimore, MD.)

MC 94265 (Sub-285F), filed Novem-
ber 6, 1978. Applicant BONNEY
MOTOR EXPRESS, INC., P.O. Box
305, Route 460 West, Windsor, VA
23487. Representative: Clyde W.
Carver, Suite 212, 5299 Roswell Road,
N.E., Atlanta, Ga 30342. To operate as
a common carrier, by motor vehicle,
over irregular routes, transporting
meats, meat products and meat by-
products, and articles distributed by
meat-packing houses, as described in
sections A and C of Appendix I to the
report in Descriptions in Motor Carri-
er Cerhificates, 61 M.C.C. 209 and 766
(except hides and commodities in
bulk), from the facilities of MBPXL
Corporation, at or near Dodge City,
KS, to points in DE, IL, IN, IA, MD,
MN, MO, NC, VA, WV, and DC, re-
stricted to the transportation of traf-
fic originating at the named origin.
(Hearing site: Kansas City, KS, or
Washington, DC.)

MC 94265 (Sub-286F), filed Novem-
ber 7, 1978. Applicant: BONNEY
MOTOR EXPRESS, INC., P.O. Box
305, Route 460 West, Windsor, VA
23487. Representative: Clyde W.
Carver, Suite 212, 5299 Roswell Road,
N.E., Atlanta, Ga 30342. To operate as
a common carer, by motor vehicle,
over Irregular routes, transporting
food products, and citrus products and
byproducts, from the facilities of Tro-
picana Products, Inc., at or near Bra-
denton and Fort Pierce, FL, to points
In MD, NC, VA, WV, and DC. (Hearing
site: Tampa, FL, or Washington,-DC.)

MC 95876 (Sub-254F), filed October
11, 1978. Applicant: AIDERSOI,
TRUCKING SERVICE, INC., 203
Cooper Avenue North, St. Cloud, &N
56301. Representative: Robert D. Gis-
vold, 1000 First National Bank Build-
ing, Minneapolis, MUN 55402. To oper-
ate as a common carrer, by motor ve-
hicle, over Irregular routes, transport-
ing lumber; lumber products, and mill-
work, from points In Harding, Butte,
Lawrence, Meade, Fall River, Penning-
ton, and Custer Counties, SD, to
points in IA, U. IN, KY, MI, MN , NY,
OH, PA, and WL (Hearing site:
Denver, CO, or Rapid City, SD.)

MC 95876 (Sub-255F), filed October
12, 1978. Applicant: ANDERSON
TRUCKING SERVICE. INC., 203
Cooper Avenue North, St. Cloud, MN
56301. Representative: Robert D. Gis-
vold. 1000 First National Bank Build-
ing, Minneapolis, MN 55402. To oper-
ate as a common carrier, by motor ve-
hicle, over irregular routes, transport-
ing aircraft ground support equip-
ment, from Glenwood, MN, to points
In the United States (except AK and
HI). (Hearing site: None specified.)
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MC 96881 (Sub-22F), filed October
16, 1978. Applicant: FINE TRUCK
LINE, INC., 801 West Dodson Avenue,

- Fort Smith, AR 72901. Representative:
Don A. Smith, Post Office Box 43, 510
North Greenwood, Fort Smith, AR
72902. To operate as a common carri-
er, by motor vehicle, over regular
routes, transporting General commod-
ities (except articles of unusual value,
classes A and'B explosives, household
goods as defined by the Commission,
commodities in bulk, and those requir-
Ing special equipment), between
Idabel, OK and Tulsa, OK: From
Idabel over U.S. Hwy, 70 to junction
Indian Nation Turnpike, then over
Indian Nation Turnpike to 4mction
U.S. Hwy 75, then over U.S. Hwy 75 to
Tulsa, and return over the same route,
serving no intermediate points. (Hear,
ing site: Texarkana, AR-TX.)

MC 99096 (Sub-2F), filed October 10,
1978, Applicant: FILLMORE
FREIGHT LINES, INC.' 210 East
Fifth Street, East Liverpool, OH
43920. Representative: A. Charles Tell,
100 East Broad Street, Columbus, OH
43215. To operate as a common carri-
er, by motor vehicle, over regular
routes, transporting general commod-
ities (except articles of unusual value,
classes A and B explosives, household
goods as defined by the Commission,
and those requiring special equip-
ment), (1) between East Liverpool,
OH, on the one hand, and, on the
other, points in OH, and those in Alle-
gheny, Beaver, and Washington Coun-
ties, PA, (2) between pdints in Han-
cock County, WV, on the one hand,
and, on the other, points in OH and
PA, (3) between Toronto, OH, on the
one hand, and, on the other, points in
Allegheny, Beaver, and Washington
Counties, PA, and (4) between" points
in Beaver County, PA, on the one
hand, and, on the other, points in OH.
(Hparng site: Washington, DC.)

MC 103926 (Sub-76F), filed Septem-
ber 5, 1978. Applicant: W. T. MAY-
FIELD SONS- TRUCKING CO., a cor-
poration, P.O. Box 947, Mableton, GA
30059. Representative: K. Edward
Wolcott, P.O. Box 872, Atlanta, GA
30301. To operate as a common carrit-
er, by motor vehicle, over regular
routes, transporting (1) cranes and
contractors' equipmen and (2) at-
tachments, parts, and accessories for
the dommodities named in (1) above,
between points in AL, AR, FL, GA, IL,
IN, KY, LA, MD, MS, MO, NC, OK,
SC, TN, TX, VA, and WV. (Hearing
site: Tampa, FL, or Atlanta, GA.)

MC 103993 (Sub-942F), filed October
26, 1978. Applicant: MORGAN
DRIVE-AWAY, INC., 28651 U.S. 20
West, Elkhart, IN 46515. Representa-
tive: James B. Buda (same address as
applicant). To operate as a common
carrier, by motor vehicle, over regular
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routes, transporting hard6oard, com-
position board, and ' lumber and
lumber products, from Galveston, TX,'
to those points in the United States in
and east of MT, WY, CO, and NM.
Condition: The certificate to be issued
shall be limited to a period expiring 3
years from its date of issue, unless,
prior to the expiration (but not less
than 6 months prior), applicant files a
petition for permanent extension of
the certificate. (Hearing site: New-
York, NY.)

MC 105045 (Sub-88F), filed Novem-.
ber 8, 1978. Applicant: R. L. JEF-
FRIES TRUCKING CO., INC., 1020
Pennsylvania Street, Evansville, -IN
47701. Representative: Paul F. Sulli-
van, 711 Washington Building, Wash-
ington, DC-20005. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting in-
dustrial furnaces, parts for 'industrial
furnaces, and incinerator parts, from
Meadville, PA, to points in NC and SC.
(Hearing site: Washington, DC.)

MC 106401 (Sub-55F), filed October
17, 1978. Applicant: JOHNSON

-MOTOR LINES, -INC., -P.O. Box
31577, Charlotte, NC 28231. Repre-
sentative: Thomas G. Sloan (same as
above). To operate as a common carri-
er, by motor vehicle, over regular
routes, transporting general conrimod-
ities, (except articles of unusual value,
classes A and B explosives, household
goods as defined by the Commission,
commodities in bulk, and those requir-
ing special equipment), serving the
facilities. of National Home Products
Co., at or near Port Gibson, MS, as an
off-route point in connection with car-
rier's otherwise-authorized regular
route operations, restricted to the
transportation of traffic moving from,
to, or through Atlanta, Ga. (Hearing
site: Jackson, MS, or Washington,
DC.)
I MC 107012 (Sub-286F), filed October
13, 1978. Applicant: NORTH AMERI-
CAN VAN LINES, INC., 5001 U.S.
Hwy 30 West, P.O. Box 988, Fort
Wayne, IN 46801. Representative:
Gerald A. Burns (same as above). To
operate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting (1) prefabricated gas venting
systems, and chimneys, .and (2) parts
and accessories for the commodities in
(1) above, from the facilities of Dura-
Vent Corporation, at or near Redwood
City, CA, to points in AL, AR, CT, DE,
FL, GA, IL, IN, IA, KY, LA, ME, MD,
MA, MI, IvIN, MS, MO, NH, NJ, NY,
NC, OH, PA, RI, SC, TN, VT, VA, WV,
WI, and DC. (Hearing site: San Fran-
cisco, CA, or Washington, DC.)

MC 107012 (Sub-287F), filed October
16, 1978. Applicant: NORTH AMERI-
CAN VAN LINES, INC., 5001 U.S.
Hwy 30 West, P.O. Box 988, Fort
Wayne, IN 46801. Representative:

Gary M. Crist (same address as appli-
cant). To operate as a common carrier,
by motor vehicle, over irregular
routes, transporting floor coverings,
and materials and supplies used in the
manufacture, installation, and distri.
bution of floor coverings, from the
facilitieq of Bigelow-Sanford, Inc., at
or near (a) Lyerly, GA, and (b) Green-
ville and Landrum, SC, to points in
VA, WV, MD, DE, PA, NY, NJ, CT, RI,
MA, VT, NH, ME, and DC. (Hearing
site: Atlanta, Ga, or Washington, DC.)

MC 107403 (Sub-1132F), filed No-
.venlber 1, 1978. Applicant: MATLACK,
INC., Ten West Baltimore Avenue,
Lansdowne, PA 19050. Representative:
Martin C. Hynes, Jr. (same address as
applicant). To operate as a common
carrier, by motor vehicle, over irregu-
lar routes, transporting sodium bi.
fluoride, in bulk, in tank vehicles, from
Paulsboro, NJ, to Tahawus, NY. CON-
DITION: Pursuant to the decision in
MC-107403 (Sub-1101)F served Octo-'
ber 19, 1978, this proceeding is held
open -until such time as a determina-
tion of applicant's fitness has been
made in MC-107403 (Sub-No. 1105)F,
(Hearing site: Washington, DC.)

MC 108341 (Sub-118F), filed October
13, 1978: Applicant: MOSS TRUCK-
ING CO., INC., 3027 North Tryon
Street, P.O. Box 8409, Charlotte, I4C
28208. Representative: Jack F. Counts,
P.O. Box 26125, Charlotte, NC 28213,
To operate as a common carrier, by
motor vehiclei over irregular routes,
transporting tanks, and materials and
supplies used in the installation of
tanks, from the facilities of Pfaudler
Company, Division of Sybron Corp., at
or near Rochester, NY, to points in
DE, MLD, WV, VA, TN, KY, AR, LA,
FL, GA, SC, NC, AL, MS, and DC,
(Hearing site: Rochester, NY, or
Washington, DC.)

MC 108631 (Sub-9F), filed October
16, 1978. Applicant: BOB YOUNG
TRUCKING, INC., Schoenersville
Road at Industrial Drive, Bethlehem,
PA 18017. Representative: Alan Kahn,
1920 Two Penn Center Plaza, Philadel-
phia, PA 19102. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting (1)
steel transmission poles, and (2) parts

.and accessories for steel transmission
poles, between the facilities of Meyer
Industries, in Luzerne County, PA, on
the one hand, and, on the other,
points in CT, DE, GA, KY, MA, MD,
ME, NC, NH, NJ, NY, OH, SC, VA,
VT, and WV. (Hearing site: Washing-
ton, DC, or Philadephia, PA.)

MC 109818 (Sub-35F), filed Novem-
'ber 16, 1978. Applicant: WENGER
TRUCK LINE INC., P.O. Box 3427,
Davenport, IA 52808. Represexitative:
Larry D. Knox, 600 Hubbell Building,
Des Moines, IA 50309. To operate as a
common carrier, by motor vehicle,
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over irregular routes, transporting
(1)(a) grain storage equipment, grain
drying equipment, accessories . for
grain storage and grain drying equip-
ment, and metal buildings, and (b) ma-
terials and supplies used in the manu-
facture of the commodities named in
(1)(a) above, (except commodities in
bulk), (i) from Grand Island and Rear-
ney, NE, to points in IA, IN, IL, MN,
MI, MO, WI, ND, and SD, (ii) from
Rensselaer, IN, to points in IA, IL,
MN, MI, MO, WI, NE, ND, and SD,
and (ii) from Fort Dodge, IA, to
points in IN, IL, MN, MI, MO, WI, NE,
ND, and SD; and (2) materials and
supplies used in the manufacture of
'commodities named in (1)(a) above,
from Chicago, IL, to the facilities of
Chief Industries, Inc., at Grand Island
and Kearney, NE. (Hearing site:
Omaha, NE, or Chicago, IL)

'C 109538 (Sub-27F), filed Novem-
ber 13, 1978. Applicant: CHIPPEWA
MOTOR FREIGHT, INC., 2645
Harlem Street, Eau Claire, WI 54701.
Representative: Arthur J. Berg (same
as above). To operate as a common
carrier, by motor vehicle, over regular
routes, transporting general commod-
ities (except articles of unusual value,
classes A and B explosives, household
goods as defined by the Commission,
commodities in bulk, and those requir-
ing special equipment), between Chica-
go, IL, and Indianapolis, IN: from Chi-
cago over Interstate Hwy 94 to junc-
tion Interstate Hwy 80, then over In-
terstate Hwy 80 to junction Interstate
Hwy 65, then over Interstate Hwy 65
to Indianapolis, and return over the
same route, serving no intermediate
points, as an alternate route for oper-
ating convenience only. (Hearing site:
Chicago, IL.)

MC 111231 (Sub-248F), filed October
16, 1978. Applicant: JONES TRUCK
LINES, INC., 610 East Emma Avenue,
Springdale, AR 72764. Representative:
Kim D. Mann, Suite 1010, 7101 Wis-
consin Avenue, Washington, DC 20014.
To operate as a common carrier, by
motor vehicle, 'over regular routes,
transporting general commodities
(except articles of unusual value,
classes A and B explosives, household
goods as defined by the Commission,
commodities in bulk, and those requir-
ing special. equipment), between Okla-
homa City, OK and Texarkana, AR:
From Oklahoma City over Interstate
Hwy 40 to junction U.S. Hwy 270, then
over U.S. Hwy 270 to junction U.S.
Hwy 177, then over U.S. Hwy 177 to
junction OK Hwy 3W,'then over OK
Hwy 3W to Ada, OK, then over OK
Hwy 3 to Antlers, OK, then over U.S.
Hwy 271 to junction U.S. Hwy 70, then
over U.S. Hwy 70 to Idabel, OK, then
over U.S. Hwy 259 to junction U.S.
Hwy 82, then over U.S. Hwy 82 to Tex-
arkana, and return over the same

route, serving no ntermediate points
except Atoka, OK, for purposes of
joinder only. (Hearing site: Little
Rock, AR, or Washington, DC.)

MC 112223 (Sub-117F), filed October
30, 1978. Applicant: QUICKIE
TRANSPORT CO., a corporation,
1700 New Brighton Boulevard, Minne-
apolis, MN 55413. Representative: Earl
Hacking (same address as applicant).
To operate as a common carrier, by
motor vehicle, over Irregular routes,
transporting commodities In bulk, be-
tween points in MN, restricted to the
transportation of traffic having a prior
or subsequent movement by rail or
water. (Hearing site: Minneapolis or
St. Paul, MN.)

MC 112595 (Sub-82F), filed Novem-
ber 16, 1978. Applicant: FORD
BROTHERS, INC., Box 727, Ironton,
OH 45638. Representative: Jerry B.
Selnman, 50 West Broad Street, Co-
lumbus, OH 43215. To operate as a
common carrier, by motor vehicle,
over Irregular routes, transporting pe-
troleum pitch, in bulk. in tank vehi-
cles, from the facilities of Ashland Pe-
troleum Company, Division of Ash-
land Oil, Inc., at or near Catlettsburg,
KY, to points in AL, CT, DE, FL, GA,
LA, MN, MA, MN, MS, MO, NH, NJ,
NY, NC, PA, RI, SC, TI, VT, VA. WI,
OH, WV, IL, IN, MI, AR, IA, and DC.
(Hearing site: Columbus, OH, or Louis-
vilie, KY.)

MC 113325 (Sub-154F), filed Novem-
ber 9, 1978. Applicant SLAY TRANS-
PORTATION CO., INC., 2001 South
Seventh Street, St. Louis, MO 63104.
Representative: T. M. Tahan (same ad-
dress as applicant). To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting
acids and chemicals, In bulk, in tank
vehicles, from Decatur, AL, to points
in IL, IA, and MO. (Hearing site: St.
Louis, MO, or Washington. DC.)

MC 113528 (Sub-37F), filed Novem-
ber 14, 1978. Applicant: MERCURY
FREIGHT LINES, INC., P.O. Box
1247 Mobile, AL 36601. Representa-
tive: Joy Stephenson (same address as
applicant). To operate as a common
carrier, by motor vehicle, over irregu-
lar routes, transporting metal articles,
(except commodities which because of
size or weight require the use of spe-
cial equipment), from the facilities of
Southeastern Coated Products, at or
near Columbia, SC, to points in LA,
MS, and those in AL on and north of
U.S. Hwy 278. (Hearing site: Columbia,
SC. or Birmingham, AL.)

MC 114045 (Sub-521F), filed Novem-
ber 17, 1978. Applicant: TRANS-COLD
EXPRESS, INC., P.O. Box 61228,
Dallas, TX 75261. Representative: J. B.
Stuart (same address as applicant). To
operate as a common carrier, by motor
vehicle, over irregular routes, trans-
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porting adhesives, and gelatines, in
containers, from Laredo, TX. to Chica-
go. IL and Boston, MAI& (Hearing site"
Chicago, IL, or Dallas. T )

MC 114965 (Sub-62!), filed Novem-
ber 13, 1978. Applicant: CYRUS
TRUCK LINE, INC., P.O. Box 327,
Iola, KS 66749. Representative:
Charles H. Apt, 104 South Washing-
ton, Iola, KS 66749. To operate as a
tommon carrier, by motor vehicle,
over Irregular routes, transporting dry
fertilizer and dry fertilizer ingredients,
from the facilities of Brunswick River
Terminal, Inc., at Brunswick, .,O, to
points in AR, IL, IN, IA, KS, KY, MO,
NE, OK, and TN. (Hearing site:
Kansas City, MO, or Topeka, KS.)

MC 115162 (Sub-433P), filed October
4, 1978. Applicant: POOLE TRUCK
LINE, INC., P.O. Drawer 500, Ever-
green, AL 36401. Representative:
Robert E. Tate (same address as appli-
cant). To operate as a common carrier,
by motor vehicle, over irregular
routes, transporting (1) fire brick, fire
clay, bonding mortar, furnace lining,
kiln lining, and refractory products (2)
equipment, materials, and supplies
used in the installation of the com-
modities in (1) above (except commod-
ities in bulk, in tank vehicles), and (3)
materials and supplies used in the
manufacture of the commodities in (1)
above (except commodities in bulk, in
tank vehicles), (a) between the facili-
ties of A. P. Green Refractories Co. at
Mexico and Fulton, M,1O, on the one
hand, and, on the other, points in the
Lower Peninsula of MI, those points in
NY on and west of Interstate Hwy 87,
and points in CO, PA, and OH and (b)
from the facilities of A. P. Green Re-
fractorles Co., at Mexico and Fulton,
MO, to ports of entry on the interna-
tional boundary line between the
United States and Canada in MI and
NY, restricted in (b) to the transporta-
tion of traffic destined to points in the
Provinces of Ontario and Quebec,
Canada; and (4) materials and sup-
plies used in the manufacture of the
commodities named In (1) above, and
materials, equipment, and supplies
used in the installation of the com-
modities named in (1) above (except
commodities in bulk, in tank vehicles),
from points in AL, FL, GA, MS, LA,
and TZ. to points in Audrain and
Callaway Counties, MO. Condition:
Prior recfipt from applicant of an affi-
davit setting fortth its complementary
Canadian authority or explaining why
no such Canadian authority is neces-
sary. (Hearing site: St. Louis, MO, or
Washington, DC.)

Nomr-The restriction and conditions con-
tained in the grant of authority in this pro-
ceeding are phrased in accordance with the
policy statement entitled Notice to Interest-
ed Parties of New Requirements Concerning
Applications for Operating Authority To
Handle Traffic to and from points in
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'Canada pdblished in the'FEDERAL REzsrsa
-on ,December 5, 0i74, .and tsupplemented cn
November 118, 1975. TheCommissionis:pres-
ently considering whether ithe lpoltcy state-
ment should be modified, and Is in commu-
nicfttion With appropriate:'Canadian offidials
tregarding this tissue. f the,policy xtatement
.As ihanged, approprlate noticewill appearin
'the FEDERAL -RszisTER :and ,the -Commlssion
will consider all ,xestrictions or conditions'
,which were Imposed pursuant *to the prior
policy Statement, regardless -of -when the
'condition 'or rest iction -was 'niposed, -as
'being null and -void -and -haVing no force for
,ffect.

MC 115162 '(Sub-434F), filed'October
4, 1978. Applicant: "POOLE 'TRUCK

:INE, fTIUC., P.O. fDrawer "500, 'Ever-
green, AL '36401. 2Representative:
Robert'E.'Tate (same -address as appli-
-cant).'To operate -as s common rarner,
'by -motor -vehicle, -over irregular
Toutes, transporting plastic afticles
,(except -commodities Un bulk, in tank
'vehicles), 'from Mexico, MO, lo -pdints
'in AL, TX, TM, NJ, -IA, ,CA, "MC, :SC,
'TN, KY, PA, NY, WS, and 'VA. :(Hear-
ing site: 'St. ,Louis, MO, cor W.ashington,
,DC.)
:MC 1f5162 (Sub-435F), 'filed October

18, 1978. -Applicant: 1POOIE *TRUCK
LINE, INC., M.D. -Drawar :500, Ever-
,green, AL '36401. Representative:
MRobert'E.-Tate (same address asappli-
,cant). Tooperate.as.a commoncarrier,
:by motor veThicle, -over !rregular
routes, transporting, (1) zinc o"ide,
-inc -dust, zinc slabs, and -zinc drzss,
-(except commodities in 'bulk, "in .tank
vehicles), from the facilities of St.Ioe
,Zinc Company, in Beaver -County, :A,
-to points In-GA, FL, AL,IS, A , TX,
-and TX;:and.(2) materials and.supplies
used An the 'manufacture, Anstallation,
and distribution tof the commodities
.named in ,¢1l) .above, (except .commod-
ties in ,bulk, in tank -vehicles), Irom
points in GA, .1, AA MS, L&, TX,
,and TN, -to the facilities cof,St.tJoe Zinc
,Company, in Beaver ,County, PA.
(Hearing site: -Pittsburgh, ,PA, -or
Washington,,.DC.)

MC 115311 -(Sub3 15), Tiled October
-10, 1978. Applicait: 'U -'& WM WR/ANS-
PORTATION CO., MC., P.O.'Box,488,
-Millelgeville, 'GA '31061.7 Representa-
Itive: Paul M.Danlell, P;O.,-Box-7-2, At-
lanta, -GA 30301. 'To 'operate ,as -a
-ommon carrier, -by *motor 'vehicle,
'over irregular routes, transporting
'malt'beverages, and materials ,and-sup-
-plies used 'In the -manufacture ,anddis-
ftfibution -of -malt 'beverages, (exceit
-commodities -in bulk-), between the
facilities :Of 'Miller -Breing'Company,
-at '(a-) Eden, NC, '-b) Fulton, W-Y, (c)
Milwaukee, WI, (d) Fort Worth, -TX,
Land .(e),Albay,,,GA.,.(Hearing .site: &Ml-
twaukee, W'W-)

-MC 115311 ,(Stib-317'), fied .Odtober
17, -1978. -Applicant: J .& 7M TRANS-
-PORTATIONCO., INC.,IP.O. iBox-488,
Milledgeville, GA 31061. -Representa-
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tive: Kim 3a. i yer, 24O. Box z872, At-
lanta, -GA 30301. 'To operate tas ',a
xommon rearder, -by mctor vehicle,
over irregular -routes, 'transporting f(l')
,plastic resins, from the-facilities of
ZSynthdtic 'Mfaterials 'Corporaton, An
ManiCounty, 'TX, .othose .ponts in
the U-nited States'n ,and east mof 2IM,
SD,-E, :KS, 0K, andIX; und (2) ma-
tefials, equipmen, ,and supplies -used
In 'the 'manulfacture, 'installation, -and
distfibution of plastlc resins, from the
destination ternitory described in '(D
.above, to Uhe origin facilities named in

i, above. '(Hearing ,site: 'Houston or

MC 115311 XSub4318F), IfledOctober
18, 1978. Applicant: J & 3M TRANS-
PORTATION CO., INC., RO..Box A88,
MIlledgeVille, *jGA 31011. Mepresenta-
"five: Kim -G. Weyer, YD. Box'872, -At-
'lana, IGA .0301. "To -operate as
common -carrier, 'by 'aotor vehicle,
over 'irregular routes, transporting
Fading 'brick, lire brid4 -fire clay, and
structura2 lacing ile, 'from the facili-
ties -of 'Elgin-ButlerBrick -Company, 'In
Bastrop Zounty, 'TX, -to points in -the
United 'States in and east .of 'WI, 'A,
N'E, KS, 'OK, and TX. '(Hearing site:
-Houston or:DaqlasTX,)

1MC 115331 (Sitb-469F), tfiled -October
1"6, 1978. Applicant: TRUCK TRANS-
.PORT INC., a Delaware corporation,
29 Clayton -His Lane, St. ,Louis, -MO
63131. Representative: J. R. AFerris,230
St. Clair Avenue, East St. Louis, IM
62201.*To -operate as -a common rarri-
.er, by motor ,vehicle, -over irgular
routes, .transpofting (1) such commod-
iffles a are -dealt "in 'by ,grocery and
.hardware stores, (a) from Jackson,
'MS, to points in IL, IN, I A, WII, WMO,
:and OH, and "(b) 'from Fort Madison,

"A, 'to points In 'IL, MC IA, Ky, 'I,
:MXN, 'MO, NE, "OH, 'CT, TA, "X, 'GA,
'MA, Y IND, ZSD, N, WI, -AR, XS,
'TN,'OK, -nd'WV; C2)Ca) cdzemic a7-and
such commodities 'as are dealt 'in "by
-grocery rand -hardware :stores, and .(b)
.7naterirls iand ,supplies )used in 'the
=manufacture and clistfibution :of the

-commodities ramed fin '(21(a) above,
Ifrom ipoints in MA, CT, RI, ,l Y, ,NJ,
.and PA, ito ipoints :in 1A, MO, -IL, IN,
and Ii (Hearing site: 'Washington,

.DC, nrtChicago, EIL)
MC 11565Pt (Sub-17F),tfiled October

17, 1978. Applicant: 'TENNESSEE
-CARTAGE'CO., -INC,,.P.O. Box 23193,
'NaShville, -TN 37202. Representative:
'Henry 7E. Zeaton, -929 'Pennsylvania
'Building, 13th & Pennsy!vania Ave.
WW., Washington, DC T0004. To oper-
ate as a common carrier, 'by -motor ve-
idcle, !ver "irregular routes, transport-
Ing T1() instant formula and :pharma-
-ceitical-products, and f(2) accessories
fforthe-commodities in,(1),above,.n\ve-
,1icles -equipped .with ,mechanical -re-
ffigeration, from cColumbus tand Cin-
sinnatl, '.O, and -Nashville :and 'Mem-

:phis, TN, .to Evansville, IN, and, pointa
in KYa 'nd TN, -restrloted to ,the trans-
,portation ,of traffic -originating at the
,faclities <of -Rose Laboratories at the
named origin points.,( Hearing site:, Co-
lumbus,-OH, or Nashvillq, TN.)

NoE.-Inviewof the findings In No., MC-
1115654 (Sxib-No.,43),cf which -fficlal notice
•is 'taken the certificate tto be Issued In this
,proceeding Will 'be limited to a period expir-
Ang 3 years 'from its date of Issue unless,
prior ,to Its expiration (but not less than,6
-months prior.), applicant fles a petition 'for
,the extension vf said certificate and demon-
'strates that it,-has been condudting oper-
4ations in fullcompliance with theIterniand
xonditions ofIts certificate and With itho le-
quirements of the Interstate .CommerceAct
and.applicable Commisslonixegulations.

MC 115841 (Subj648F), filed=Septem'
rber .22, '1978. Applicant: LCOL'ONIAL
'REFRIGERATED TRANSPORTA-
TION, INC., An.Alabama ,corporation,
.9041' Executive 'Park Dirve, Suite 110,
,Building 100, Knoxville, TX 37919.
,Representatvd: -B_ Stephen -ielsley,
805 McLachlen Bank Building, 666
-Eleventh Street NW., Washington, DC
,20001. To operate ,as a common -carri-
er, -by -motor -vehicle, over drregular

.routes, transporting foodstuffs (except
in bulk), -from the facilities-of General
Foods 'Corporation, -at Dover, DE, to
.points in -CA, restricted to the -trans-
.portation of traffic -originating at the
.named -origin facilities and destined 'to
.the -indicated 'destinations. ('Hearing
-site: Washington, DC.)
MC 115931 (Sub-71F), filed 'October

-16, 1978. Applicant: BEE LINE
'TRANSPORTATION, -INC., P.O. Box
3987, -Missoula, -MT "59801. ,Representa-
-tive: 'Gene 'P. Johnson, 'P.O. -Box 2471,
'Fargo, 'ND 58108. To operate 'as a
common "carrier, by motor -vehicle,
over irregular routes, transporting (1)
,Saomill machinery, hydraulic Vporta-
Mb-e sawunills, land -wood shaving millq,
and k(2) parts ,and attachments Ifor the
commodities named sin (1 above, front
Mondovi, WI, to -points in 'CA, CO, ID,
MN, :MT, IWV, ND, -,OR, SD, JUT, WA,
,and WY. (Hearing fslte: 'ilwaukee,
"WL)

'MC *116645 (SUb'26F), filed -Noven-
ber 14, '1978. Applicant: DAVIS
'TRANSPORT'CO.,-a corporation, P.O.
'Box '56, 'Gilcrest, 'CO 20623. Repre-
sentative: 'Leslie R. Kehl, 1660 'Lincoln
Street, 'Suite 1600, 'Denver, 'CO 80264.
'To operate -as a common -carrier, -by
'motor -vehicle, -over -irregular routes,
ztransporting liquid J1eedingredients, in
'bulk, in tank vnilcles, '-from the facil-
.ties of Cargill, Inc., at Sterling. ,CO, 'to
;pcints 'in KS, NE, 'OK, -SD, 'TX, -and
'W.Y. (Hearing site:'Denver, -CO.)

WMC 1-17563 :(Sub-5F), filed October
- SQ, 1978. .Applicant: -JOHN T.

IPESCHE ,d.b.a, JOHN T. PESCHKE,
'Box :506, -Waubay, -SD 57273. iRepre-
sentatlve: James T.,slescher, 1745 Uni.

'FEDERALTREGISTER, VOL '43, INO. 250-TIHURSDAY, DECEMBER:24, "1978



NOTICES

versity Avenue, St. Paul, MN 55104. To
operate as a common carrier, by motor
vehicle, over irregular routes, trans.

porting dry animal and poultry feed,
from the facilities of Cargill, Inc., Nu-
trena Feed Division, at New.Richland,-
MN, to points in SD. (Hearing site: St.
Paul or Minneapolis, MN.)

MC 118263 (Sub-75F), filed October
27, 1978. Applicant: COLDWAY CAR-
RIERS, INC., P.O. Box 2038, Clarks-
ville, IN 47130. Representative: Wil-
liam L. Willis, 708 McClure Building,
Frankfort, KY 40601. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting
foodstuffs (except in bulk), in vehicles
equipped with mechanical refrigera-
tion, between the facilities of Conti-
nental Freezers of Illinois, at or near
Chicago, IL, on the one hand, and, on
the other, points in IN, KY, OH, TN,
and WV. (Hearing site: Chicago, IL, or
Louisville, KY.)

MC 119726 (Sub-152F), filed October
12, 1978. Applicant: N. A. B. TRUCK-
ING CO., INC., 1644 West Edgewood
Avenue, Indianapolis, IN 46217. Repre-
sentative: James L. Beattey, 130 East
Washington Street, Suite 1000, Indian-
apolis, IN 46204. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting

-such commodities as are dealt in by
grocery and food business houses,
(except commodities in bulk, in tank
vehicles), (1) between the facilities of
Ralston Purina Company, at or near
Clinton and Davenport, IA, on the
hand, and, on the .other, points in IN,
MI, and OH, and (2) between the facil-
ities of Ralston Purina Company, at or
near Dunkirk, NY, on the one hand,
and, on the other, the facilities of Ral-
-ston Purina Company, at or near Me-
chanicsburg, PA. (Hearing site: Chica-
go, L)

MC 121658 (Sub-13F), filed Novem-
ber 15, 1978. Applicant: STEVE D.
THOMPSON TRUCKING INC., 1205
Percy Street, Winnsboro, LA 71295.
Representative: Donald B. Morrison,
1500 Deposit Guaranty Plaza, P.O.
Box 22628, Jackson, MS 39205. To op-
erate as a common carrier, by motor
vehicle, over regular routes, transport-
ing general commodities (except arti-
cles of unusual value, classes A and B
explosives, household goods as defined
by the Commission, commodities In
bulk, and those requiring special
equipment), between Shreveport, LA,
and Dallas, TX; over Interstate Hwy
20, serving no intermediate points.
(Hearing site: Dallas, TX, or Monroe,
IA.)

MC 123091 (Sub-25F), filed October
16, 1978. Applicant: NICK STRIMBU,
INC., 3500 Parkway Road, Brookfield,
OH 44403. Representative: James
Duvall, P.O. Box 97, 220 West Bridge
Street, Dublin, OH 43017. To operate

as a common carrier, by motor vehicle,
over irregular -routes, transporting
iron and steel articles, from points in
Georgetown County, SC, to points in
IL, IN, KY, MO, OH, PA, TN, WV, the
Lower Peninsula of MI, and those,
points In NY on and west of Interstate
Hwy 81. (Hearing site: Washington,
DC.)

MC 124078 (Sub-904F), filed Novem-
ber 16, 1978. Applicant: SCHWER-
MAN TRUCKING CO., A corporation,
611 South 28th Street, Milwaukee, WI
53215. Representative: Richard H. Pre-
vette, P.O. Box 1601, Milwaukee, WI
53201. To operate as a common carri-
er; by motor vehicle, over Irregular
routes, transporting cement, from the
facilities of Dundee Cement Company
and Louisville Cement Company, at or
Cincinnati, OH, to points in IN and
KY. (Hearing site: Cincinnati or Co-
lumbus, OH.)

MC 124211 (Sub-343F), filed October
10, 1978. Applicant: HILT TRUCK
LINE, INC., P.O. Box 988,' D.T.S.,
Omaha, NE 68101. Representative:
Thomas L. Hilt (same address as appli-
cant). To operate as a common carrier,
by motor vehicle, over Irregular
routes, transporting (1) industrial ois
and greases, and (2) materials, equip-
ment, and supplies used in the manu-
facture and distribution of the com-
modities in (1) above, (except commod-
ities in bulk), between City of Com-
merce, Los Angeles, and Saugus, CA,
on the one hand, and, on the other,
points in the United States (except
AK, CA, and HI). (Hearing site: Los
Angeles, CA.)

Xora.,-Dual operations are involcd.
MC 124251 (Sub-53F), filed October

18, 1978. Applicant: JACK JORDAN,
INC., P.O. Box 689, Dalton, GA 30720.
Representative: Archie B. Culbreth.
Suite 202, 2200 Century Parkway, At-
lanta, GA 30345. To operate as a
common carrier, by motor vehicle,
over Irregular routes, transporting alu-
mina hydrate, from points in Murray
County, GA, to points in OK. (Hearing
site: Atlanta, GA.)

MC 125335 (Sub-36P), filed Novem-
ber 13, 1978. Applicant: GOOD-WAY,
INC., a Maryland corporation, P.O.
Box 2283, York, PA 17405. Representa-
tive: Gailyn L. Larsen, P.O. Box 81849,
Lincoln, NE 68501. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting (1)
frozen foods, and (2) materials and
supplies used in the manufacture and
distribution of frozen foods, (except
commodities in bulk), between the
facilities of The Pillsbury Company, at
or near Murfreesboro and Nashville,
TN, on the one hand, and, on the
other, points in TX, and points in and
east of MN, IA. MO, AR, and LA
(except TN), restricted to the trans-
portation of traffic originating at or
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destined to the facilities of The Pills-
bury Company, at or near Murfrees-
boro and Nashville, TN. (Hearing site:
Minneapolis, MN, or Harrisburg, PA.)

MC 125433 (Sub-169F), filed Novem-
ber 2, 1978. Applicant: P-B TRUCK
LINE CO., a corporation, 1945 South
Redwood Road, Salt Lake City, UT -
84104. Representative: Gary B. Weight
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, over Irregular routes, transport-
ing (1) plastic pipe and plastic pipe
fittings, and (2) materials, equipment,
and supplies used in the manufacture
and distribution of the commodities
named in (1) above, (a) between Ba-
kersfield, Sun Valley, and Santa Ana,
CA, on the one hand, and, on the
other,' Kansas -City, MO, Cleveland,
OH, Stone Mountain, GA, Chicago, II,
Frledensberg, PA, Pinnells Park,
Miami, Guyanam, and Pompano
Beach, FL, Oklahoma City, OK,
Denver, CO. and points in IN, LA, MI,
MN, NE, WI, and TX, and (b) between
Cleveland, OH, on the one hand, and,
on the other, Bakersfield, Sun Valley,
and Santa Ana, CA, Kansas City, MO,
Stone Mountain, GA, Chicago, 1,
Friedensberg, PA, Pinnells, CO, and
points in IN, LA, MI, MN, NE, WI, and
TX. (Hearing site: Los Angeles, CA, or
Salt Lake City, UT.)

MC 125535 (Sub-9F), filed November
21, 1978. Applicant: JOHN SHARP
TRUCKING CO., INC., a New Jersey
corporation, 12015 Manchester Road,
Suite 118, St. Louis, MO 63131. Repre-
sentative: Donald S. Helm (same ad-
dress as applicant). To operate as a
contract carrier, by motor vehicle,
over Irregular routes, transporting
(1)(a) shelves, bins, counters, refrigera-
tors, freezers, cooling rooms, and cool-
ing boxes, and (b) parts and accesso-
ries for the commodities named in
(1)(a) above, and (2) materials, equip-
ment, and supplies used in the manu-
facture of the commodities in (1)
above, between Cherry Hill, NJ, on the
one hand, and, on the other, points in
the United States in and east of ND,
SD, KS, NE, OK, and TX (except CT,
DE, MD, NJ, PA, VA, WV, and DC),
under continuing contract(s) with
Hussman Refrigerator Co., of Cherry
Hill, NJ. (Hearing site: Washington,
DC.)

MC 125777 (Sub-233F), filed October
10, 1978. Applicant: JACK GRAY
TRANSPORT, INC., 4600 East 15th
Avenue, Gary, IN 46403. Representa-
tive: Edward G. Bazelon, 39 South La
Salle Street, Chicago, IL 60604. To op-
erate as a common carrier; by motor
vehicle, over irregular routes, trans-
porting grinding balls, from Kansas
City, MO, to those points- in the
United States in and east of MN. IA,
MO, AR, and LA. (Hearing site:
Kansas City, MO, or Chicago, IL)
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MC 126 1.8 '(Sub-l10F), 'filed Novem-
"ber 13, '1978. Applicant: 'CRETE CAR-
RIER 'CORP., P.O. rBox '81228; .ln-
coin, NE,68501. Representative: .Duane
W. Ackie (same. address as applicant).
To operate ias a ,common carrier, 'by
motor wehicle, :over drregular routes,
transporting foodtuffs -(except in
'bulk), from points in Cameron, -idal-
go, and 'WAIlacy .Counties, 'X, to
-points in AZ, :CA, CO. KS, NE, NV,
NM, ND,, OK, SD, .T, and WY.
NoTE.-Dual operations are 'involved in

,this proceeding.

'MC 127.042 .(Sub-229F), filed -October
23, 1978.- Applicant: .EAGEN, -INC,,
RO. Box 98, Leeds Station, Sioux
City, IA 51108. Representative: Robert
0. Tessar (same address-as applicant).
To ,operate as -a -common carder, 'by
motor vehicle, over ,irregular routes,
transporting .-frozen fruits -and _frozen
vegetables, in -containers, -from -Sioux
City, IA, to points -in ILKS, 'N, MO,
NE, -ND, -SD, ,and WI. (Hearing site:
Sioux City, IA.)

MC 128633 :(Sub2OF), filed ,October
20, 1:978. Applicant: L UREL .IMLL
TRUCKING CO., a 'corporation, '614
'New -County tRead, Secaucus, ^NJ
t07094. 'Representative: William J. Au-
uello, 120 TMain 'Street, P.O. 'Box Z,
Huntington, NY 11,734. To operate'asz
contract carrier, Zby ,motor vehicle,
over irregular Toutes, transporting (1)
(a) drugs, toilet Lpreparaiuons, -lean-
ing, scouri-ngrand washing compounds,
-disinfectans, jdisposable .tawels,
chemicals, rpigments, ,plastics,. !glass
-bottles, 'and ;aynthetic fibre ,(except
commodities dn bulk, -in -tank vehicles),
-and (b) materials, .equipment, -and ip-
plies used;in the-manufacture and sale

/.of drugs rand 'toilet .preparations,
,(except commodities 'in ,bulk, dn tank
vehicles), between poifts -in CT, DE,
KS, 114 IN, ,MD, MA, ;MEE NH, NJ, N 5,
-OR, -PA, RI, VX, ,VA, WV, and DC, iand
t(2) emulsifiers, in bulk, in tank vehi-
,cles, -(a') tbetween -the :points named dn
'() -above and (b) from tPhiladelphi,
PA, Ito Rensselaer, q Y, 'restricted -in
(1") and-(.2):bove to a'serviceto be per-
formed under contract(s),with-Sterling
Drug, Inc.,-of rNew York, NY.(Hearing
site: Ndw York, 'NY, ,or Washington,
DC.)

NOTE.-Dual operations are involved in
,this proceeding.

1MC 133189 ,(Sub 48F,), 'filed Novem-
lber 14, .1978. Applicant: V.AWT
'TRANSFER, 'INC., 50,75 ,Northeast
Mflcare Drive, -,Minneapolis, 'MN
55421. Representative:-John-B. 'Van-de
'North, .Jr., '2200 First INational Bank

* Building, Sant1PaulNlI-N511.'To-op-
,erate as 'a common carrier, ,by -motor
vehicle, over .irregtflar 'routes, trans-
porting iron 'and steel ,articles, from
the facilitiesof Simcdte, TInc., 'at New-
port, MN, 'to points 'in 'the , iited

IOTIcES

-States (except AK ,and HI). (Hearing
•site: 'Mineapolis, 'MT.)

MC 133655 ,(Sub-131,), filed Novem-
,ber -3, 1-978. Applicant: TRANS-NA-
TIONAL TRUCK, INC., PRO. Box
Z3'300, -Amarllo, TX 19120. Repre-
sentative: -Warren L. Troupe, 2480 East
Commercial Boulevard, Fort Lauder-
dale, FL 33308. -To operate as a
common carier, by -motor vehicle,
over Irregular -routes, stransporti-ng
-meats, -meat products -and -meat :by-
Aproducts, -and articles -distributed -by,
-meat-pacding -7ouses, as .-described -in
'sections 'A-and C-of Appendix I to the
'report im Descriptions in -Motor-Carri-
-erCer-'fates, '1 M C.C. '209 and 766

-(except hides and commodities -in
'bulk), -from the 'facilities -of .-MBPXL
-Corporation, -at ,or -near 'Dodge -City,
-KS, to pdints :in AL, AZ, AR, ,CA, 'CO,
'FL, ID, M 1A,"L, -MN, MS, VIO, 'MT, NE,
NV, NM, ND, OK, OR,.'SD, 'TN, T

WA, W and WY, estricted to the
tan ion of traffic.originating -at
them'amedrorigin. (Hearing site: Wich-
'it, KS.) -

'MC -133689 (Stb-237F), -filed'Novem-
,ber 13, r178. Applicant: :OVERLAND
•EXPR-ESS, T'NC., 719 First: Street SW.,
New 'Brighton, MN'55112. lRepresenrta-
-tlve: Robert -P. Sack, 'P.O. Box 6010,
'West-St. 'Paul, -N -55118). To ,operate
-as a common'carrier, by-motor vehicle,
-over irregular 'routes, transporting
drugs, ' hampoo, -soa_, and -oildet arti-

,c7.e, -in vehicles equipped ,,wfith 'me-
ichanical -refrigeration, -from .the facili-
'ties -of Westwood -Pharmaceuticals,
-Inc., -at -or 'near Buffalo, 'NY, ,to ,points
in IL, restricted to the transportation
of traffic mriginating It -the ,named
-origin facilities, -and 'destined to ,the
named -destination. ,-(earing site: St.
PauL. MN)

--MC -133689 (Sib-244F.), 'filed WNovem-
- 'ber 1'7, '1978. Applicait: OV-ERIAND

7EXPRESS, INC., 719 'First Street:SW.,
'New Brighton, MN 551,1.2. ,Representa-
tive: Robert *P Sack, PR'O. 'Box 6010,
'Wedt -St. Paul, M&N-55118). To operate
-as a-common carier, by-motor vehficle,
over irregular routes, 'transporting
.abrasives '(except in ,-bulk), from
Tonawanda, 'NY, to points in IL, M,
MN, and WI ,(Hearing -site: St. Paul,

'MC 133796 .(SubS2F), -filed "October
19, ,1978. Applicant: GEORGE APPL
TRUCKING, INC., '249 Carverton
'Road, 'Trucksville, -PA 18708. 'Repre-
'sentative: Joseph IF. 'Hoary, '121 -'South
tMdiniStreet, Taylor, PA '18517. 'To -op-
,erate ,as 'a 'common ,carie, by -motor
-ehic'le, 'over irregular routes, 'trans-
-porting '(1) such 'commodities 'as -are
,dealt iin 'by retail -grocery -stores, and
'(2) commodities, the -transportation -of
,wbficn ii ,otherwise -exempt 'from -eco-
'nomic regulation *under "Sertion
10526(a)(6)'(,tormerly'Sertion 203Cb(6)
-of 'the "Interstate 'Commerce -Adt), In

'mixed loads With the -commodities :in
(1) above, from points In the United
-States '(except AK and ,HI'), to Sun-
'bury, 'Northumberland, and 'Milton,
'PA.,(Hearingsite: 'Wadhington,DC.)

Norr.-Dual -operations are Involved In
-this proceeding.

MC 134645 (Sub-28F), Iilcd Novem-
ber 22, 197B. Applicant: LI VESTOCK
SER.VICE, MNC,, 1420 ,Second Avenue,
Sout, St.. Cloud, MN '56301., 'Repro-
sentative: Robert P. ,Sack, P.O. Box
,6010, West ZtF -Paul, -MN 55118. To op-
erate as -a common carrier, by motor
,vehicle, ,over Irregular -routes, trans-
,porting ,meats, meat products ,and
meat ,byproducts, -and articles distrib-
,uted ,by meat-Tacking houses, :as do-
,scribed in sections A and ,C of Appon-
.dix -I to 'the report -in Descriptions -in
Motor ,Carrier Certificates, 61 M.CC.
-209 and 766 -(except hides and com-
modities in bulk), from the facilitiesof
Huron Dressed Beef, Inc., at Huron,
SD, .to points in AZ, CA, and NV, ye-
Atricted to the tranoAttlon of traf-
'fic originating at 'the named origin
facilities and -destined 'to the named
-destinations. (-Hearing -site: St. -Paul,
bIN:)

"JNoT.-Dual -qperations are Involved In
- thisproceeding.

'MC 134701 (Sub-5F), filed 'October
16, 1978:-Applicant: J-V, INC., 11923
,Fineridge 'Road, -Sandy, UT 84070,
IRepresentative: Irene Warr, 430 judge
MBuilding, 'Salt -Lake 'City, 'UT-841.11.'To
-operate as-a contract carrier, by -motor
,vehicle, over Irregular Toutes, 'trans-
'porting fertilizer, -.In 'bags, from the
-port of -entry -on -the International
'Boundary line 'between the -United
*States and Canada, located -at 'Sweet-
grass, 'MT, to points in Los Angeles,
'San -Francisco, Fresno, TPlacer, Sacra-
mento, Nevada, King Tulare, -Kern,
.Orange, Ventui, Riverside, San Ber-
nardino, 'Imperial, and San ]iDego

'Counties, CA, and 'Maricopa, Pma,
Yuma, Pinal, Santa Cruz, 'andYavapai
Counties, AZ, ainder ,continuing
.cortract(t) finth -Sherritt Gordon
-Mines, Ltd ,of Ft. Saskatchewan, /Al-
'berta, Canada, estrlcted to the trans-
•portation 'of traffic originating .at
-points in the Province of Alberta,
'Canada. 'CONDITION! 'rior receipt
Ifrom applicant ,6f 'an affidavit isetting
tforth its appropriate complementary
'Canadian -authority -or ;explaining why
.no such Canadian authority Is 'neces-
'sary. (Hearing site: Washington, TDC,
,or'Salt Lake:Clty, UtIT.)

NoTE.-The restriction and condition con-
tained in the grant of authority in this pro-
-ceeding -re phrased in -accordance with the
.polioy statemententitled Notice to lnterest-
ed-Parties of New Requirements-Concerning
.Ajlrpications for Operating Authority -to
MEndle Tmfic to and from points In
'Canada pullished In 'the FEmRmA RazcsTn
-on December 5, 11974 and 'supplemented on
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November 18, 1975. The Commission is pres-
ently considering whether the policy state-
ment should be modified, and is In commu-
nication with appropriate Canadian officials
regarding this issue. If the policy statement
is changed, appropriate notice will appear in
the FEmRL RE,=Tm and the Commission
will consider all restrictions or cndltions
which were imposed pursuant to the prior
policy statement, regardless of when the
condition or restriction was imposed, as
being null and void and having no further
force or effect.

MC 134945 (Sub-2F), filed'November
8, 1978. Applicant: WESTERN
TRANSFER & STORAGE, INC., 902
Avenue N, Grand Prairie, TX 75050.
Representative: John G. Hardeman,
618 United American Bank Building,
Nashville,TN 37219. To operate as a
contract carrier, by motor vehicle,
over irregular routes, transporting (1)
uncrated copy machines, word process-
ing machines, and (2) materials and
supplies used in the manufacture, in-
stallation, and sale of the commodities
in (1) above, between Nashville, TN,
on the one hand, and, on the other
points in GA and KY, under continu-
ing contract(s) with Xerox Corpora-
tion, of Atlanta GA. (Hearing site:
Nashville, TN.)

MC 135218 (Sub-3F), filed November
9, 1978. Applicant: MONTI MOVING
& STORAGE, INC., 925 Bergen
Street, Brooklyn, NY 11238. Repre-
sentative: Robert J. Gallagher, 1000
Connecticut Avenue, NW., Suite 1200,
Washington, DC 20036. To operate as
a common carrier, by motor vehicle,
over irregular routes, tansporting
used household good,% between points
in FL (except those in Jefferson, Leon,
Wakulla, Gadsden, Liberty, Franklin,
Jackson, Calhoun, Gulf, Holmes,
Wasbington,._Bay, Walton, Okaloosa,
Santa Rosa, and Escambia Counties),
restricted to the transportation of
traffic having a prior or subsequent
movement beyond the points author-
ized, and further restricted to the per-
formance of a pickup and delivery
service in connection with packing,
crating, and containerization, or un-
packing, uncrating, or decontaineriza-
tion of such traffic. (Hearing site: New
York, NY.)

MC 135812 (Sub-IF), filed Septem-
ber 6, 1978, previously published in
the FEDER. REGISTER issue of October
19, 1978 as MC 145349P. Applicant:
PROFESSIONAL DRIVER SERV-
ICES, INC., 1631 Lebanon Road, Nash-
ville, TN 37210. Representative: John
1. Nader, Sixteenth Floor, Citizens
Plaza, Louisville, KY 40202. To oper-
ate as a common carrier, by motor ve-
hicle, over irregular routes, transport-
ing new trucks and new truck chassis,
(1) in initial movements, in driveaway
service, (a) from Buffalo, NY,
Hayward, CA, and Allentown, PA, to
points in AL, FL, GA, IN, KY, LA, ME,

MA, MO, NH, NY, NC, OH, PA, SC,
TN, TX, and VA, (b) from Chino, CA,
Seattle, WA, Indianapolis, IN. and
Portland, OR, to Nashville and Knox-
ville, TN, and (2) In drIveaway service,
from Nashville and Knoxville, TN, to
those points in the United States in
and east of WI, I4 MO, AR, and LA.
CONDITION: The prior or coinciden-
tal cancellation, at carrier's written re-
quest, of its authority under MC-
140245. (Hearing site: Nashville, TN.)

NoT&-This republication shows the cor-
rect .docket number assigned to this pro-
ceeding as MC-135812 Sub IF. the addition-
al destinations of ME, MA. NIL IY, and PA
in part (1)(a) above, and a change in the
representative's address.

MC 136315 (Sub-44F), filed Novem-
ber 15, 1978. Applicant: OLEN BUR-
RAGE TRUCKING, INC., Route 9'
Box 22-A, Philadelphi;a MS 39350.
Representative: Fred W. Johnson, Jr.,
1500 Deposit Guaranty Plaza, P.O.
Box 22628, Jackson, MS 39205. To op-
erate as a common carrier, by motor
vehicle, over irregular routes, trans.
porting (1) Roofing and roofing mate-
rials, and (2) materials, equipment,
and supplies used in the manufacture
and distribution of the commodities in
(1), above, (except commodities ih
bulk), (a) between the facilities of Ma-
sonite Corporation, Roofing Division,
at or near Meridian, MS, and points in
AL, AR, FL, GA. IL, IN, IA. KS, KY,
LA, MO, OK, TN, and TX, and (b) be-
tween the facilities of Masonite Corpo-
ration, Roofing Division, at or near
Little Rock, AR, and points in AL, FL,
GA, KY, LA, MS, NC, SC, TN, TX,
and VA, restricted In both (1) and (2)
above to the transportation of traffic
originating at or destined to the above
named facilities. (Hearing site: Jack-
son, MS.)

NoT.-Dual operations are Involved in
this proceeding.

MC 136511 (Sub-28F), filed October
18, 1978. Applicant: VIRGINIA APPA-
LACHIAN LUMBER CORP., 9640
Timberlake Road, Lynchburg, VA
24502. Representative: E. Stephen
Heisley, 805 McLachlen Bank Build-
ing, 666 Eleventh Street, NW., Wash-
ington, DC 20001. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting
new furniture, furniture parts, and
clocks, from points in VA and NC, to
points in TX, OK, and'LA. CONDI-
TION: Taking official notice of the de-
cision in MC 136511 Sub 7, served July
13, 1978, applicant must submit writ-
ten evidence in the form of a verified
statement demonstrating that It Is fit,
willing, and able to perform the serv-
ice granted in this proceeding (Hear-
ing site: Greensboro or Charlotte, NC.)

MC 138076 (Sub-8F). filed October
11, 1978. Applicant: HEAVY HAUL-
ING, INC., 1100 West Grand, Salina,

60701

KS 67401. Represhntative: Clyde N.
Christey, Kansas Credit Union Build-
ing, 1010 Tyler. Suite 110L, Topeka,
KS 66612. To operate as a common
carrier, by motor vehicle, over irregu-
lar routes, transporting reciprocal en-
gines, reciprocal engine parts, turbine
engines, turbine engine parts, castings,
steel plates, and shafting, between the
facilities of Exline, Inc., at or near
Salina, KS, on the one hand, and, on
the other, points In AZ, CA, ID, and
MT. (Hearing site: Kansas City, MO.)

MC 138237 (Sub-6F), filed Septem-
ber 11, 1978. Applicant: METRO
HAULING, INC., 20848-77th Avenue
South, Kent, WA 98031. Representa-
tIve: Jack R. Davis, 1100 IBM Build-
ing, Seattle, WA 98101. To operate as
a common carrier; by motor vehicle,
over irregular routes, transporting (1)
aluminum ingots and- aluminum
cable, and (2) materials, equipment,
and supplies used in the manufacture
of the commodities In (1) above, be-
tween (a) the facilities of Reynolds
Metals Company, at or near Trout-
dale, OR, on the one hand, and, on the
other, points In WA, and (b) the facili-
ties of Reynolds Metals Company, at
or near Longview, WA, on the one
hand, and, on the other, points in OR.
(Hearing site: Seattle, WA, or Port-
land. OR.)

MC 138635 (Sub-68F), filed Novem-
ber 14, 1978. Applicant: CAROLINA
WESTERN EXPRESS, INC., Box
3961, Gastonia, NC 28052. Representa-
tive: Eric Melerhoefer, Suite 423, 1511
K Street, NW., Washington, DC 20005.
To operate as a common carrier, by
motor vehicle, over irregular routes,
transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods
as defined by the Commission, conm-
modities in bulk, and' those requiring
special equipment), between points in
CA, on the one hand, and, on the
other, points n OR, WA, and ID, re-
stricted to the transportation of traf-
fic moving on freight forwarder bills
of lading. (Hearing site: Los Angeles,
CA.)

NoTs.-Dual operations are involved In
this proceeding.

MC 138882 (Sub-167F), filed October
18, 1978. Applicant: WILEY SAND-
ERS TRUCK LINES, INC., P.O.
Drawer 707, Troy, AL 36081. Repre-
sentative: James W. Segrest (same ad-
dress as applicant). To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting:. (1)
office furniture, and (2) equipment,
materials, and supplies used in the
manufacture and distribution of office
furniture (except commodities in
bulk), between Ossining, NY, on the
one hand, and, on the other, points in
the United States (except AK and HI).
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(Hearing site: New York, NY, or Mont-
gomery, AL.)

Mb 139973 (Sub-54F), filed October
30, 1978. Applicant: J. H. WARE
TRUCKING, INC., P.O. Box 398,
Fultonj MO 65251. Representative:
Larry D. Knox, 600 Hubbell Building,
Des Moines, IA 50309. To operate as a
common carrier, by' motor vehicle,
over Irregular routes, transporting: (1)
electrical appliances, (2) equipment
and parts for electrical appliances, and
(3) poleline hardware, from Washing-
ton, MO, to those points in the United
States in and west of Mr, WY, CO,
and NM, (except AK and HI). (Hear-
ing site: St. Louis, MO.)

NoTE.-Dual operations are involved in
this proceeding.

MC 139973 (Sub-55F), filed October
31, 1978. Applicant: J. H. WARE
TRUCKING, INC., P.O. Box 398,
Fulton, MO 65251. Representative:
Larry D. Knox, 600 Hubbell Building,
Des Moines, IA 50309. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting: (1)
electrical appliances, (2) equipment
and parts for electrical appliances; and
(3) poleline hardware, from Centralia,
MO, to those points in the United
States in and west of IT, WY, CO,
and NM, (except AK and HI). (Hear-
ing site: St. Louis, MO.)

NOTE.-Dual -operations are involved in
this proceeding.

MC 140241 (Sub-31F), filed October
13, 1978. Applicant: DALKE TRANS-
PORT, INC, Box 7, M6undridge, KS
67107. Representative: John E. -Jan-
dera, 641 Harrison Street, Topeka, KS
66603. To operate as a common carri-
er, by motor vehicle, over irregular
routes, transporting: (1) pipe, fittings,
valves, and hydrants, and (2) accesso-
ries for the commodities named (1)
above, from the facilities of the Clow
Corporation, at Columbia, MO, to
points in ND, SD, NE, KS, OK, TX,
LA, AR, MO, IA, MN, WI, IL, AI, IN,
OH, KY, TN, AL, MS, GA, FL, SC, NC,"
VA, and WV, iestrlcted in (1) and (2)
above against the transportation of oil
field commodities as defined in Mercer
Extension Oil Field Commodities, 74,
M.C.C. 459, and commodities in bulk.
(Hearing site: Kansas'City, MO.)

MC 140549 (Sub-12F), filed Novem-
ber 14, 1978. Applicant: FRITZ
TRUCKING, INC.,°East Hwy 7, Clara
City, 1MIN 56222. Representative:
Samuel Rubenstein, 301 North. Fifth
Street, Minneapolis, MN 55403. To op-
erate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting animal and poultry feed, from
Gluek, New Richland, and Minneapo-
lis, MN, to points in MT. (Hearing site:
Minneapolis, MN.)

NoTE.-Dual operations are involved in
this proceeding.

MC 140635 (Sub-14F), filed Novem-
ber 9, 1978. Applicant: ADAMS
LINES, INC., 2619 North Street,
Omaha, NE 68107. Representative:
Edward A. O'Donnell, 1004 29th
Street, Sioux City, IA 51104. To oper-
ate as a common carrier, by motor ve-
hicle, over irregular routes, transport-
ing meats, meat products and meat by
products, and articles distributed by
meat-packing houses, as described in
sections A and C of Appendix I to the
report in Descriptions in Motor Carri-
er Certificates, 61 M.C.C. 209 and 766,
(except hides and commodities in bulk,
in tank vehicles), from the facilities of
MBPXL Corporation, at or near
Dodge City, KS. to points in the
United States in and east of ND, SD,
NE, MO, OK, and TX, restricted to
the transportation of traffic originat-
ing at the named origin. (Hearing site:
Wichita, KS.)

NoTE.-Dual operations are involved in,
this proceeding.

MC 140829 (Sub-149F), filed Novem-
ber 17, 1978. Applicant: CARGO CON-
TRACT CARRIER CORP., a New
Jersey corporation, P.O. Box 206,
Sioux City, IA 51102. Representative:
William. J. Hanlon, 55 Mad Ison
Avenue, Morristown, NJ 07960. To op-
erate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting battery acids, brake fluids, gas-
oline antifreeze, windshield washer so-
lutions, and lacquer, except commod-
ities in bulk, from the facilities of
Scholle Corp., (1) at or near Garland,
TX, to points in AR, CO, LA, NM, and
OK, and (2)-at or near Raytown, MO,
to points in CO, KS (except the facili-
ties of General Battery Corp, at
Salina, KS), NE, and IA, restricted i
(1) and (2) above, to the transporta-
tion of traffic originating at the
named origin facilities and destined to
the named destinations. (Hearing site:
Washington, D.C.)

NoTE.-Dual operations are involved in
this proceeding.

MC 140829 (Sub-15OF), filed Novem-
ber 17, 1978. Applicant: CARGO CON-
TRACT CARRIER CORP., a ,New
Jersey corporation, P.O. Box 206,
Sioux City, IA 51102. Representative:
William J. Hanlon, 55 Madison
Avenue, Morristown, NJ 07960. To op-
erate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting cereals (except in bulk, in tank
vehicles), from Omaha, NE, to points
in FL, GA, MA, MN, NJ, NY, NC, OH,
PA, and SC. (Hearing site: Washing.
ton, D.C.)

NoT.-Dual oberatibns are involved in
this proceeding.

MC 140829 (Sub-151F), filed Novem-
ber 17, 1978. Applicant: CARGO CON-
TRACT CARRIER CORP., a New
Jersey corporation, P.O. Box 206,

Sioux City, IA 51102. Representative:
William J. Hanlon, 55 Madison
Avenue, Morristown, NJ 07960. To op-
erate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting malt beverages, from Chicago,
IL, New Ulm, MN, and Pittsburgh, PA,
tO Oklahoma City, OK. (Hearing site:
Washington, DC.)

NoT.-Dual operations are involved In
this proceeding.

MC 140880 (Sub-3F), filed Septem-
ber 14, 1978. Applicant: HUGH J. RIT-
CHIE AND GEORGE KROCOS,
d.b.a. TRUCKIT, 6463 East Canning
Street, Los Angeles, CA 90040. Repre-
sentative: Hugh J. Ritchie, 3200,Wil-
shire Boulevard, Suite 809, Los Ange-
les, CA 90010. To operate as a contract
carrier, by motor vehicle, over irregu-
lar routes, transporting foundry com-
pounds and foundary supplies (except
commodities in bulk), (1) from Cleve-
land, OH, to City of Commerce, CA,
and (2) from points in IL, MI, MO, NJ,
NY, OH, and PA., to points In CA, ID,
OR, and WA, under continuing
contract(s) with Ashland Chemical
Company, of Columbus, OH, and
Robert A. Barnes, Inc., of Seattle, WA.
(Hearing site: Los Angeles, CA.)

MC 14138 (Sub-14F), filed November
15, 1978. Applicant: STEVE
SCHRANZ TRUCKING, INC., 350
Honeysuckle Lane, Belleville, IL
62221. Representative: Ernest A.
Brooks, 1I, 1301 Ambassador Building,*
411 North 7th Street, St. Louis, MO
63101. To operate as a common carri-
er, by motor vehicle, over Irregular
routes, transporting dry soybean meal,
in bulk, in dump vehicles, from the
facilities of Ralston Purina Company,
at Memphis, TN, to Circleville, OH,
(Hearing site: Memphis, TN.)

MC 141167 (Sub-SF), filed Septem-
ber 29, 1978. Applicant: LANGDON
TRANSPORTATION, INC., 14625
Carmenita, Suite 200, Los Angeles, CA
90650. Representative: Milton W.
Flack, 4311 Wilshire Boulvard, Suite
300, Los Angeles, CA 90010. To operate
as a contract carrier, by motor vehicle,
over irregular routes, transporting
such commodities as are dealt In by a
retail department stores, (except those
of unusual value, classes A and B ex-
plosives, household goods as defined
by the Commission, and commodities
in bulk), (a) from points in AL, AR,
CO, CT, DE, FL, GA, IL, IA, KS, KY,
LA, ME, MD, MA, MI, MN, MO, MS,
NE, NH, NJ, NY, NC, OH, OK, PA, RI,
SC, TN, VT, VA, WV, WI, TX, and UT,
to points in AZ, CA, ID, MT, NV, NM,
OR, WA, WY, TX, and UT, and (b)
from points in CA, to points in AZ, ID,
MT, NV, NM, OR, WA, WY, TX, and
UT, under continuing contract(s) with
Rasco Stores, Division of Gamble-
Skogmo, Inc., of Burbank, CA. (Hear-
ing site: Los Angeles, CA.)
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MC 141266 (Sub-6F), filed October
10, 1978. Applicant: WILLIAM T.
AMERSON, d.b.a., BILL AMERSON
TRUCKING, Route 1, Box 305,
Georgetown, SC 29440. Representa-
tive: Mitchell King, Jr., P.O. Box 1628,
Greenville, SC 29602. To operate as a
contract carrier, by motor vehicle,
over irregular routes, transporting
lumber and lumber products, from the
facilities of Charles Ingram Lumber
Company, at or near Andrews and
Florence, SC, to points in AL, DE, FL,
GA, KY, MD, MS, NC, NJ, OH, PA,
TN, VA, WV, and DC, under continu-
ing contract(s) with Charles Ingram
Lumber Company, of Florence, SC.
(Hearing site: Columbia, SC.)

MC 141532 (Sub-35F), filed October
18,1978. Applicant- PACIFIC STATES
TRANSPORT, INC., 35433 16th
Avenue South, Federal Way, WA
98003. Representative: Henry C. Win-
ters, 525 Evergreen Building, Renton,
WA 98055. To operate as a common
carrier, by motor vehicle, over irregu-
lar routes, transporting machinery,
construction materials, and construc-
tion equipment, between points in CA
in and south of San Bernardino, Kern,
and San Luis Obispo Counties, on the
one hand, and, on the other, points in
OR in and south of Lane, Deschutes,
Crook, Grant, and Baker Counties.
(Hearing site: Los Angeles, CA.)

MC 141776 (Sub-34F), filed October
12, 1978. Applicant: FOODTRAIN
INC., Spring and South Center
Streets, Ringtown, PA 17967. Repre-
sentative: Pauline E. Myers, Suite 407
Walker Building, 734' 15th Street,
NW., Washington, DC 20005. To
parate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting confectionery and cough
drops, in vehicles equipped with me-
chanical refrigeration, from the facili-
ties of Ludens, Inc., at Reading, PA. to
points in IL, IN, KY, MI, MN, MO,
OH, WI, and WV. (Hearing site: Phila-
delphia, PA, or Washington, DC.)

MC 141804 (Sub-146F), filed October
16, 1978. Applicant: WESTERN EX-
PRESS, Division of Interstate Rental,
Inc., a Nevada corporation, P.O. Box
3488, Ontario, CA 91761. Representa-
tive: Frederick J. Coffman (same ad-
dress as applicant). To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting ma-
terials used in the production of plas-
tic pipe and of plastic fittings, (except
commodities in bulk), from Louisville,
KY, Neal, WV, and Avon Lake, OH to
Bakersfield, Santa Aia, and Sun
Valley, CA. (Hearing site: Los Angeles
or San Francisco, CA.)

MC 142515 (Sub-1?), filed November
2, 1978. Applicant: S. T. TURNER
TRUCKING, INC., R.R. No. 1 Box
444, Nashville, IN 47448. Representa-
tive: Terry G. Fewell, P.O. Box 4403,

Chicago, IL 60680. To operate as a
contract carrier, by motor vehicle,
over irregular routes, transporting (1)
automotive and truck parts, and (2)
materials, equipment and supplies
used in the manufacture and distribu-
tion of the commodities in (1) above,
from the facilities of Arvin Industries,
Inc., at or near Monroeville, AI to the
facilities of Arvin Industries, Inc., at
or near Indianapolis, IN, under, con-
tinuing contracts(s) with Arvin Auto-
motive, of Columbus, IN. (Hearing
site: Chicago, IL, or Indianapolis, IN.)

MC 142559 (Sub-69?), filed Novem-
ber 17, 1978. Applicant: BROOKS
TRANSPORATION INC., 3830
Kelley Avenue, Cleveland, OH 44114.
Representative: John P. McMahon,
100 East Broad Street, Columbus, OH
43215. To operate as a common carri-
er, by motor vehicle, over irregular
routes, transporting (1) rubber arti-
ces, plastic articl~s, and rubber and
plastic articles, and (2) materials,
equipment, and supplies used in the
manufacture and distribution of the
commodities in (1) above, (except com-
modities in bulk), between the facili-
ties of Entek Corporation of America,
at or near Irving, TX, on the one
hand, and, on the other, points in the
United States (except AK and El).
(Hearing site: Columbus, OH, or
Washington, DC.)

Noa-Dual operations are Involved in
this proceeding.

MC 142715 (Sub-220), filed Novem-
ber 8, 1978. Applicant: LENERTZ,
INC., P.O. Box 141, South St. Paul,
MN 55075. Representative: Andrew R.
Clark, 1000 First National Bank, Mli-
neapolis, MIN 55402. To operate as a
common carrier, ,by motor vehicle,
over Irregular routes, transporting (1)
paper, paper products, cellulose prod-
ucts, and textile sofleners and (2) ma-
terials, equipment, and supplies used
in the manufacture and distribution of
the commodities in (1) above, between
Green Bay, WI, on the one hand, and,
on the other points in ND,.SD, NE,
KS, OK, TX, MN, IA, MO, AR, LA,
MI, IL, IN, KY, TN, MS. AI, GA, OH,
and NC. (Hearing site: Cincinnati,
OHi)

MC 143255 (Sub-IF), filed November
13, 1978. Applicant: R & D TRANS-
PORTATION CORP., P.O. Box 1908,
Des Moines, IA 50306. Representative:
Steven K. Kuhlmann, P.O. Box 82028,
Lincoln, NE 68501. To operate as a
contract carrier, by motor vehicle,
over irregular routes, transporting*
such commodities as are dealt n or
used by distributors of lumber, lumber
products, and building materials
(except commodities in bulk), from
points in LA, MS, AL, AR, MO, CA,
OR, WA, ID, MT, "[X IL. IN, MI, WI,
and MN, to points in IN, KS, NE, SD,
ND, MN, IL, MO, WI, IA. OH, KY,
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OK, CO. and MI, under continuing
contract(s) with Roberts & Dybdahl
Inc., of Des Moines, IA. (Hearing site:
Chicago, IL or Des Moines, IA.)

MC 143328 (Sub-12P), filed Novem-
ber 14, 1978. Applicant: EUGENE
TRIPP TRUCKING, a corporation,
P.O. Box 2730, Missoula, MT 59806.
Representative: David A. Sutherlund,
1150 Connecticut Avenue, NW., Suite
400, Washington, DC 20423. To oper-
ate as a common carrier, by motor ve-
hicle, over Irregular routes, transport-
ing such commodities as are dealt in
or used by breweries, between points
in Jefferson County, CO, on the one
hand, and, on the other, points in MT
and WA. (Hearing site: Denver, CO.)

Norr.-Dual operations are involved in
this proceeding.

MC 143328 (Sub-13P), filed Novem-.
bet 14, 1978. Applicant: EUGENE
TRIPP TRUCKING, a corporation,
P.O. Box 2730, Missoula, MT 59806.
Representative: David A. Sutherlund,
1150 Connecticut Avenue, NW., Suite
400, Washington, DC 20423. To oper-
ate as a common carrier, by motor ve-
hicle, over Irregular routes, transport-
ing (1) malt beverages, from Seattle,
WA, to points in UT; and (2) malt bev-
erage containers, from points in UT to
Seattle, WA. (Hearing site: Seattle,
WA.)

No-Dual operations are involved in
this proceeding.

MC 143328 (Sub-14F), filed Novem-
ber 17, 1978. Applicant: EUGENE
TRIPP TRUCKING, a- corporation,
P.O. Box 2730, Missoula, MT 59806.
Representative: David A. Sutherlund,
1150 Connecticut Avenue, NW., Suite
400, Washington, DC 20423. To oper-
ate as a common carrier, by motor ve-
hicle, over Irregular routes, transport-
ng (1) malt beverages, from St. Paul,
MN, and LaCrosse, WI, to points in
MT. CA, and WA, and (2) malt bever-
age containers, from points in MT.
CA, and WA, to St. Paul, MN, and La-
Crosse, WI. (Hearing site: Minneapolis,
MN.)

Nor-Dual operations are involved in
this proceeding.

MC 143328 (Sub-15P), filed Novem-
ber 3, 1978. Applicant: EUGENE
TRIPP TRUCKING, a corporation,
P.O. Box 2730, Missoula, MT 59806.
Representative: David A. Sutherlund,
1150 Connecticut Avenue, NW., Suite
400, Washington, DC 20036. To oper-
ate as a common carrier by motor ve-
hicle, over Irregular routes, transport-
ing such commodities as are dealt in
by grocerY stores, food business houses,
nd foo-service houses, from points in

CA, OR, and WA, to points in MT.
(Hearing site: San Francisco, CA.)

Norn.-Dual operations are involved in
this proceeding.
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MC 143471 (Sub-7F), filed October
16, 1978. Applicant: SHERIDAN
HEIGHTS, INC. d.b.a. DAKOTA PA-
CIFIC TRANSPORT, 301 Mt. Rush-
more Road, Rapid City, SD 57701.
Representative: J. Maurice Andren,
1734 Sheridan Lake Road, Rapid City,
SD 57701. To operate as a contract
carrier, by motor vehicle, over irregu-
lar routes, transporting acrylic bath-
room fixtures, from Rapid City, SD, to
points in AR, CA, CO, ID, IA, IL, KS,
MN, MO, MT, NE, NV, .ND, OK, OR,
SD, UT, WA, WI, and WY, under con-
tinuing contract(s) with Royal Acryliq
Manufacturing Co., Inc., of Rapid
City, SD. (Hearing site: Rapid City or
Pierre, SD.)

MC 143621 (Sub-4F), filed October
17, 1978. Applicant: TENNESSEE
STEEL HAULERS, INC., 403 Maple:
wood Avenue, Nashville, TN 37210.
Representative: Roland M. Lowell, 618
United American Bank Building,
Nashville, TN 37219. To operate as'a
common carrier, by motor vehicle,
over irregular routes, transporting
lumber, 'lumber products, and wood
products, (1) from Nashville, TN, to
points in AL, KY, MS, NC, VA, and
WV, and (2) between points in TN and
GA. (Hearing site: Nashville, TN.)

MC 144330 (Sub-44F), filed October
3, 1978. Applicant: UTAH CARRIERS,
INC., P.O. Box 1218 Freeport Center,
Clearfield, UT 84016. Representative:
Rick J. Hall, P.O. Box 2465, Salt Lake
City,- UT 84110. .To operate as a
common carrier, by .motor vehicle,
over irregular routes, transporting
cereal binders, ceiling compounds, in-
dustrial flour, indilstrial etarches, and
grain products, from McPherson, KS,
to points in UT, NV, WA, OR, CA,-AZ,
ID, MT, WY, CO, and NM. (Hearing
site: Salt Lake City, UT, or Kansas
City, KS.)

MC -144781 (Sub-2F), filed October
16, 1978. Applicant: GIDEON
FARMER, d.b.a. FARMER TRUCK-
ING CO.,' Monsanto Road, Columbia,
TN 38401. Representative: Edward C.
Blank II, Middle Tennessee Bank
Building, P.O. Box 1004, Columbia, TN
38401. To operate as a common carri-
er, by motor vehicle, over irregular
routes, transporting-phosphate bearing
materials, in dump vehicles, from the
facilities of Monsants Company in
Limestone County, AL, to Prospect,
TN, restricted to the transportation of
traffic having a subsequent movement
by rail. (Hearing site: Columbia or Pu-
laski, TN.)

MC 144827 (Sub-8F), filed October
10, 1978. Applicant: DELTA MOTOR
FREIGHT, INC., 2877 Farrisview, P.O.
Box 18423, Memphis, TN 38118. Rep-
resentative: Billy R. Hallum (same ad-
dress as.applicant). To operate as a
common carrier, by motor vehicle,
over Irregular routes, transporting cel-
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lulose film, plastic film, and paper
film, (except commodities in bulk),
from Grand Prairie, TX, to points in
AZ, CA, NM, OR, and WA. (Hearing
site: Dallas, TX.)

MC 144838 (Sub-IF), filed November
14, 1978. Applicant: ARDIS L. KEMP
and BRENDA' VASQUEZ, d.b.a.
ABCO TRUCKING, a partnership,
1818 West Adams, West Covina, CA
91791. Representative: William J.
Monheim, P.O. Box 1756, Whittier, CA

-90609. To operate as a contract carri-
er, by motor Vehicle, over irregular
routes, transporting (1) plastic film
and plastic sheeting, from City of In-
dustry, CA, to points in AZ, CO, ID,
MT, NV, NM, OR, TX, UT, WA, and
WY; and (2) materials, equipment, and
supplies used in the manufacture and
distribution of plastic film and plastic
sheeting (except commodities in bulk),
from Gloucester, MA,-'and points in
LA and TX, to City of Industry, CA,
all of the service in (1) and (2) above
to be performed under continxiing
contract(s) with B & K Industry Plas-
tics, of City of Industry, 'CA. (Hearing
site: Los Angeles, CA.)

MC 144912 (Sub-iF), filed October
16, 1978. Applicant: LEON R. GOLD-
SMITH, d.b.a. TERMINAL MOTOR
EXPRESS, 1711 East 15th Street, Los
Angeles, CA 90021. Representative:
William J. Monheim, P.O. Box 1756,

-Whittier, CA 90609. To operate as a
common carrier, by, motor vehicle,
over irregular routes, transporting (1)
foodstuffs, in mixed loads with com-
modities the transportation of which
is otherwise exempt from economic
regulation under 49 U.S.C. 10526(a)(6)
(formerly Section 203(b)(6) of the In-
terstate Commerce Act), and (2) cdm-
modities the transportation of' which
is otherwise exempt from economic
regulation under the statutory provi-
sions in (1) above, in mixed loads with
foodstuffs, from Parsippany, NJ, New
York, NY, and points in VA, NC, and
GA,.to points in CA and-UT. (Hearing
site: Los Angeles, CA.)

MC 144969 (Sub-3F), filed November
14, 1978. Applicant: WHEATON
CARTAGE CO., a corporation, Mill-
ville, NJ 08332. Representative: E. Ste-
phen Heisley, 805 McLachlen Bank
Building, 666 Eleventh Street NW.,
Washington, DC 20001. To operate .as
a common carrier, by motor vehicle,
over irregular routes, transporting (1)
chemicals used in the processing of
cement and concrete, (except commod-
ities in bulk), and (2) materials, equip-
ment and supplies used in -the manu-
facture, distribution and application of
the commodities in (1) above, (except
commodities in bulk), from the facili-
ties of Nox-Crete Chemicals, Inc., at or
near Baton Rouge, LA, to points in
AL, AR, FL, GA, MS, OK, SC, TN, and
TX,,restricted to the transportation of

traffic originating at the named origin
facilities. (Hearing site: Omaha, NE.)

NoTE.-Dual operations' are involved In
this proceeding.

MC 145054 (Sub-TF), filed October
16, 1978. Applicant: COORS TRANS.
PORTATION CO., a corporation, 5101
York Street, Denver, CO 80216. Repre-
sentative: Leslie R. Kehl, 1600 Lincoln
Center. Building, 1660 Lincoln Street,
Denver, 'CO 80216. To operate as a
common carrier, by motor vehicle,
over irregular routes transporting
Cheese, cheese products, and synthetic
cheeses, from Logan, UT, to points In
CO. (Hearing site: Denver, CO.)

NOTE.-Dual operations are 'Involved In
this ifroceeding.

MC 145149 (Sub-SF), filed October 6,
1978. Applicant: Matador Service, Inc.,
P.O. Box 2256, Wichita, KS 67201.
Representative: Clyde N. Christey,
Kansas Credit Union Building, Suite
l10L, 1010 Tyler, Topeka, KS 66612.
To operate as a common carrier, by
motor vehicle, over Irregular routes
transporting anhydrous ammonia, In
bulk, from the facilities of Chevron
Chemical Company, near Friend, XS,
to points in CO, NE, OK, TX, and WY.
(Hearing site: Kansas City, MO.)

MC 145243 (Sub-IF), filed October
30, 1978. Applicant: REDBIRD DE -
VELOPMENT, INC., 1018 Whitlock
Road, Rochester, NY 14609. Repre-
sentative: S. Michael Richards, P.O.
Box 225, Webster, NY 14580. To oper-
ate as a contract carrier, by motor ve-
hicle, over Irregular routes transport-
ing Scrap metal, between points in CT,
IL, IN, MA, ME, MI, NH, NJ, NY, OH,
PA, and VT, on the one hand, and, on
the -other, ports of entry on the inter-
national boundry line between the
United States and Canada at points In
VT, NE, ME, and NY, under continu-
ing contract(s) with Intermetco Limit-
ed, of Hamilton, Ontario, restricted to
the transportation of traffic destined
to Lapraire, Quebec, Canada. (Hearing
site: Buffalo or Syracuse, NY.)

NoT.-The restriction contained In the
grant of authority In this proceeding are
phrased in accordance with the policy state-
ment entitled Notice to Interested Parties of
New Requirements Concerning Applications
for Operating Authority to Handle Traffic
to and from points in Canada published In
the Federal Register on December 5, 1974,
and supplemented on November 18, 1975,
The Commission is presently considering
whether the policy statement should be
modified, and is In communication with ap-
propriate officials of the provinces of Alber-
ta, Saskatchewan, and Manitoba regarding
this issue. If the policy statement Is
changed appropriate notice will appear In
the Federal Register and the Commission
will consider all restrictions or conditions
which were imposed pursuant to the prior
statement, regardless of when the condition
or restriction was imposed, as being null and
void and having no force or effect,
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MC 145492F, filed October 13, 1978.
Applicant: "RICCIONI CORP., 130
Cedar -Grove Road, Somerville, NJ
08876. Representative: Martin M.
Geffon, 155 Canterbury Road, Mt.
Laurel, NJ 08054. To operate as a con-
tract carrier, by motor vehicle, over ir-
regular routes transporting (1) plastic
articles (except foam, cellular, and ex-
panded), and (2) materials, supplies,
and equipment used in the manufac-
ture of the commodities in (1) above,
from Nashua, NH and Sloatsburg, NY,
to points in MA, NY, PA, NJ, DECT,
NH, MD, and DC, and from points in
MA, NY, PA, NJ, DE, CT, NH, MD,
and DC, to Nashua, NH and Sloats-
burg, NY, all of the service in (1) and
(2) above to be performed under con-
tinuing contracts with Brockway Glass
Company, Inc., of Brockway, PA.
(Hearing site: New York, NY.)

MC 145588 (Sub-2F), filed November
13, 1978. Applicant: GULF-MIDWEST-
ERN, INC., a Texas corporation, 12151
West 44th Avenue, Denver, CO 80033.
Representative: William W. Selman,
18500 John F. Kennedy Boulevard,
Houston, TX 77205. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting
foodstuffs and canned goods from the
facilities of Skyland Food Corpora-
tion, at or near Delta, CO, to points in
AZ, CA, IL, IA, KS, NE, OK, NM, MO,
TX, and UT. (Hearing site: Denver,
CO, or Omaha, NE.)

MC 145588 (Sub-4F), filed November
16, 1978. Applicant: GULF MID-
WESTERN, INC., a Texas corpora-
tion, 12151 West 44th Avenue, Denver,
CO 80033. Representative: Marshall D.
Becker, Suite 610, 7171 Mercy Road,
Omaha, NE 68106. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting
clay products, .glassware, chinaware,
pottery, stoneware, plastic products,
and metal products, from Houston,
TX, and Humboldt, KS, to points in
the United States (except AK and HI).
(Hearing site: Denver, CO.)

MC 145625 (Sub-iF), filed November
13, 1978. Applicant: DUTCHLAND
TRUCKING, INC., 1051 Center
Avenue, Oostburg, WI 53070. Repre-
sentative: Nancy J. Johnson, 4506
Regent Street, Suite 100, Madison, WI
53705. To operate as a common carri-
er, by motor vehicle, over irregular
routes, transporting (1) cheese and
cheese products, from points in Fond
du Lae and Sheboygan Counties, WI,
to points in NE, KS, OK, TX, and MO,
and (2)(a) cheese and cheese products,
and (b) butter, in mixed loads with
cheese and cheese products, from
points in Oconto County, WI, to points
in NE, KS, OK, TX, and MO. (Hearing
site: Milwaukee, WI, or Madison, WI.)

MC 145633F, Filed October 27, 1978.
Applicant: WALTER B. MAKI, d.b.a.

MAKI INTERNATIONAL & CO.,
Building No. 62, Office Suite 6, Port
Everglades Station, Ft. Lauderdale, FL
33316. Representative: Gerard J.
Donovan, 4791 S.W. 82nd Avenue,
Davie, FL 33328. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting
gener& commodities (except articles
of unusual value, classes A and B ex-
plosives, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment), between points in Dade,
Broward, and Palm Beach Counties,
FL, restricted to the transportation of
traffic having a prior or subsequent
movement by water or air. (Hearing
site: Washington, DC, or Miami, FL)

MC 145675 (Sub-2P), filed November
22, 1978. Applicant:* L. C. WASHBURN
AND GARY WASHBURN, a partner-
ship d.b.a. WASHBURN TRUCKING
CO., Route 3, Box 209, Boaz, AL 35957.
Representative: Gerald D. Colvin. Jr.,
603 Frank Nelson Building, Birming-
ham, AL 35203. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting
lumber, from the facilities of East
Highlands Company, Forest Products
Division, at or near Albertvlle, AL, to
points in GA, KY, TN, IN, OH. and IL
(Hearing site: Birmingham, A14 or At-
lanta, GA.)

MC 145705F, filed November 13,
1978. Applicant: ARTHUR MAUST,
1026 Bay Port Road, Bay Port, MI
48720. Representative: James R. Davis,
1018 Michigan National Tower, Lan-
sing, MI 48933. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting (1)
oyster shells, from Baltimore, MD. and
Mobile, AL, to points in MI, and (2)
calcium carbonate, from Green Castle,
IN, to points in MI. (Hearing site: Lan-
sing or Detroit, MI.)

MC 145715 (Sub-IF), filed November
14, 1978. Applicant: BELL TRUCK-
ING, INC., 2504 Industrial Park Road,
Van Buren, AR 72956. Representative:
Bernard J. Kompare, Suite 1600, 10
South LaSalle Street, Chicago, TL
60603. To operate as a common carri-
er, by motor vehicle, over Irregular
routes, transporting meats, meat prod-
ucts and meat byproducts, and articles
distributed by meat-packing houses, as
described in sections A and C of Ap-.
pendix I to the report in Descriptions
in Motor Carrier Certficates, 61
M.C.C. 209 and 766 (except hides and
commodities in bulk), from the facili-
ties used by John Morrell & Co., at
Port Smith, AR, to points in FL, GA,
IL, IN, KY, MI, MN, MS, MO, NJ, NY,
OH, PA, TN. and WI. restricted to the
transportation of traffic originating at
the named origin and destined to the
named destinations. (Hearing site:
Chicago, IL.)

MC 145749F, filed November 13,
1978. Applicant: HALL'S INC., Low
Moor, IA 52757. Representative; Carl
E. Munson, 469 Fisher Building, Du-
buque, IA 52001. To operate as a con-
tract carrier, by motor vehicle, over ir-
regular routes, transporting iron and
steel articles, between the facilities of
Central Steel Tube Co., at or near
Clinton, IA, on the one hand, and, on
the other, points in IL, IN, KY, MI,
MO, and OH, under continuing
contract(s) with Central Steel Tube
Co., of Clinton, IA. (Hearing site: Chi-
cago, IL, or Des Moines, IA.)

Norr.-Dual operations are involved in
this proceeding.

MC 145765F, filed November 20,
1978. Applicant: WIEST TRUCK-
LINE, INC., 1305 Sixth Avenue S.W.,
Jamestown, ND 58401. Representative:
James B. Hovland, P.O. Box 1680, 414
Gate City Building, Fargo, ND 58102.
To operate as a common carrier, by
motor vehicle, over irregular routes,
transporting (1) prefabricated metal
buildings, and (2) parts and accemssor-
ies for the commodities in (1) above,

'from Jamestown, ND, to points in WY,
NE, CO, UT, NM, AZ, ID, and NV.
(Hearing site: Fargo, ND, or Denver,
CO.)

Nor-Dual operations are involved in
this proceeding.

MC 145778F, filed November 8, 1978.
Applicant: ROGER WHITE ORE.
d.b.a. WHITMORE'S 66 SERVICE,
Route 173 and Lewis Avenue, Zion, IL
60099. Representative: John R. Gosh-
garlan, 218 North County Street, Wau-
kegan, IL 60085. To operate as a
common carrier, by motor vehicle,
over irregular routes, transporting
wrecked and disabled automobiZe;
from points in Kenosha County, WI,
to points in Lake County, IL (Hearing
site: Chicago, IL, or Milwaukee, WT_)

MC 130339 (Sub-IF), filed November
13, 1978. Applicant: TRIPS UNLIMIT-
ED, INC., 2512 S. 98th Avenue,
Omaha, NE 68124. Representative:
Donald T. Stern, Suite 610,7171 Mercy
Road, Omaha, NE 68106. To engage in
operations, in interstate or foreign
commerce, as a broker, at Omaha, NE,
In arranging for the transportation, by
motor vehicle, of passengers and their
baggage, in round-trip special and
charter operations, beginning and
ending at points in IA, KS, MN, MO,
NE, OK, and SD, and extending to
points in AZ, CO, N1, TX UT, and
WY. Conditiom Prior or coincidental
cancellation, at applicant's written re-
quest, of Its authority in MC-130399,
Issued August 19, 1978. (Hearing site:
Omaha, NE.)

[FR Doe. 78-36192 Filed 12-27-78; 8:45 am]
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[7035-01-M]
[Exception under Section (a), Paragraph

(I) Part Cv), Second Rvised Service Order
No-. 1332]

RAILROAD SERVICE BOARD

Exception lo. 9

Decidec Decemler- 15, 1978-
To: The Atchison, Topeka and Santa

Fe Railway Company.
By the Board:
Because of weather problems, The

Atchison, Topeka and Santa; Fe Rail-
way Company (ATSF>. is temporarily
unable to move all cars- within 60
hours as required by the provisions of
Second Revised Service Order No.
1332.

It is ordered, Pursuant to the au-
thority vested in the Railroad Service
Board by Section (aKD(v) of Second
Revised Service Order No-. 1332, the
ATSF'js required to move all cars from
the points named below within 72
hours:

ATSF

Belen, New Mexico,
Carlsbad, New Mexico
Clovis, New Mexico

Effective December-15, 1978.
Expires 11:59 P.=, December 20,

1978.
JOEL E. BURNS,

Chairman, Railroad
ServiceBoard r

[FR Doc. 78-36190 Filed 12-27-78; 8:45 aml

[7035-01-MA ,

REVISED- POLICY CONCERNING APPLCATIONS
FOR OPERATING AIJTHqRITY TO HANDLE
TRAFFIC TO AND FROM POINTS. IN. CANADA.

AGENCY: Interstate Commerce Com-
mission.
ACTION: Policy statement published
in. the FEDEuAa REGISTER issue of De-
cember 5, 1974 (39 FR 42440 X and sup-
plementecr in the issue of November
1I, 1975 (40 FR 53480) revised-
SUMMARY:'(1) With respect to. appli-
cations relating to traffic moving- to or

* from points in Canada, the Commis-
sion will no longer restrict grants of
authority to specific Canadian destina-
tions or origins, or designate specific
port, of entry'points which-,must be
used.

(2) Carriers protesting applications
for traffic moving to or from Canadian
points are not required to- show that

- they possess the necessary Canadian
authority but are expected to comply
with the requirements in Ex. Parte No.
55 (Sub:-No. 26), Protest Standards in.
Motor Carrifr Application Proceed-
ings, decided October 10, 1978.

LMembers Joel E. Burns, RoberL S. Turk-
Ington and John R. Michael.

(3) Applicants no- longer need submit
copies of Canadian authority and the
Commission will not require a. showing
of complementary Canadian authority
prior to the issuance of a certificate.

In order to minimize the difficulties
in crossing, borders to meet interna-
tional transportation needs and im-
prove the commerce of the United
States. and Canada, the Interstate
Commerce Commission has acted to
introduce needed flexibility to motor
carrier licensing proceedings.
EFFECTIVE DATE. December 28,
1979.
FOR F 'URTH'J INFORMATION
CONTACTI

Michael Erenberg, (202) 275-7292.
SSUPPEMETARY INFORMATION:
With respect to applications relating
to traffic moving to or from points in
Canada the Commission will no
longer restrict grants of authority to
specific Canadian destinations or ori-
gins, or designate specific port of entry
points which must be used. We no
longer find it necessary to impose such
restrictions. We feel the elimination of
those restrictions will stimulate ex-
panded competition among carriers
and facilitate the free flow of interna-
tional commerce. New certificates de-
leting the restrictions imposed pursu-
ant to the prior policy (those issued
pursuant to applications filed subse-
quent to March 3, 1975) will not be
issued. Instead, those restrictions will

- be considered null and void and will be
given no force or effect.

Carriers holding authorities issued
prior to the effective date of tthe earli-
er policy-statement are reminded that
similar restrictions contained in their
authorities are still valid and enforce-
able.

Inasmuch as the Commission's deci-
sion in Ex Parte No." 55 (Sub-No. 26),
Protest Standards in Motor Carrier
Application Proceedings, decided Oc-
tober 16, 1978, places additional re-
quirements orr protestants to all pro-
ceedings, part (2) of the prior policy
statement is rendered moot. No -sup-
plementary requirements will be hn-
posed on protestants to applications
seeking to transport traffic to or from
points in Canada. However, carriers
are reminded that the requirements of
Protest Standards do apply to, traffic
moving to or from points in Canada.

Finally, the requirement that carri-
ers submit copies of complementary
Canadian authority before a certifi-
cate of permit will be issued by this
Commission has been- eliminated. In
all future proceedings, once a need has
been demonstrated for the proposed
service appropriate authority will be
granted. Commission decisions are
based upon evidence of need submit-
ted. in support of the application. The
issue of whether the applicant holds
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complementary Canadian authority Is
not determinative of the issues before
this Commission. Furthermore, the
withholding of a certificate or permit
for a showing of complementary Cana-
dian authority causes unnecessary
delay. Future decisions will not be con-
ditioned on a showing of complemen-
tary Canadian authority.

All carriers now holding grants of
authority conditioned solely on a
showing of complementary Canadian
authority should inform the Commis-
sion in writing I and request immediate
issuance of their certificates or per-
mits. Correspondence must contain
reference to this policy statement and
indicate that compliance has been
made with all standard Commission
requirements.

This notice is promulgated under
the authority contained in 49 U.S.C.
§ 11101 (formerly section 204 of the In-
terstate Commerce Act) and 5 U.S.C.
§ 553. It supersedes the prior policy
statement published in the -FERA.
REGiSTER on December 5, 1974, (39 FR
42440) and supplemented November
18, 1975 (40 FR 53480).

Dated December 14, 1978.

By the Commission, Chairman
O'Neal, Vice Chairman Christian,
Commissioners Brown, Gresham, and
Clapp. Commissioner Stafford dissent-
ing.

H. G. Hom , Jr.,
Secretary.

Commissioner Stafford, dissenting.
I would reject the proposed revision.
I am concerned that the manner in which

we are changing the outstanding policy
statement may be legally Indefensible. My
reservations are two-fold. To begin with, we
have consulted only members of this Com-
mission and a few officials of the Canadian
government. Although the present record
indicates little opposition to eliminating the
foreign origin and destination restrictions,
we are changing our policy without getting
views from shippers, carriers, and the gener-
al public. I think this Is wrong, and that
some form of public input is worthwhile
before our minds are made up. This is espe-
cially true in view of the recent court deci-
sion in National Tour Brokers Association v.
United States, No. 77-1501 (D.D.C., Decem-
ber 11, 1978).

Furthermore, the restriction removed by
this policy statement was imposed because
of an express or implicit finding in each
case that the public convenience and neces-
sity did not warrant a broader grant of au-
thority. The limitation regarding foreign
origins or destinations was not Imposed arbi-
trarily. Rather, it is similar to an Identifying
origin or destination point in interstate op-
erations. Since we do not have jurisdiction
to authorize operation in a foreign country,
these restrictions were devised to place trf-
fic moving to or from Canada on a par with
traffic moving In interstate commerce.

'Letters should be addressed to: Inter-
state Commerce Commission. Office of Pro-
ceedings, attention Canadian Authority,
Washington, D.C. 20423.

Elimination of these restrictions from out-
standing certificates broadens the scope of
authority, and cannot legally be effected
without appropriate findings. At a mini-
mum, general licensing would appear to be
required. If rulemaing cstabllsh&c public
support for this proposal. I also would sup-
port It.

In addition. I see no reason for treating
pre-1974 restrictions different from post-
1974 restrictions. The 1974 Policy State-
ment merely formalized a Commission pro-
cedure that had been in effect for many
years.

Regarding protests in these caes I am
not convinced that existing carriers actively
participating in a Joint line operation would
be allowed to protest as a matter of right If
this were stated In the affirmative in the
policy statement, I would have no objection
to the second recommended change.

While the Catch-22 situation (regarding
complementary authority) probably does
exist, there are ways of eliminating the
problem without eliminating the require-
ment. The Canadians seem to favor the re-
quirement, and there Is no good reason for
abandoning It.
[FR Doe. 78-36189 Filed 12-27-78: 8:45 am]

[7035-o-M]

MOTOR CARRIER TEMPORARY AUTHORITY

APPLICATIONS

[Notice No. 2351

ImPOnTAzT NonicE

D mn 18, 1978.

The following are notices of filing of
applications for temporary authority
under Section 210a(a) of the Inter-
state Commerce Act provided for
under the provisions of 49 CFR 1131.3.
These rules provide that an original
and six (6) copies of protests to an ap-
plication may be filed with the field
official named in the FimmRA REGis-
TER publication no later than the 15th
calendar day after the date the notice
of the filing of the application is pub-
lished in the FsnsAL Rnssr. One
copy of the protest must be served on
the applicant, or Its authorized repre-
sentative, If any, and the protestant
must certify that such service has
been made. The protest must identify
the operating authority upon which It
is predicated, specifying the "MC'"
docket and "Sub" number and quoting
the particular portion of authority
upon which It relies. Also, the protes-
tant shall specify the service It can
and will provide and the amount and
type of equipment it will make availa-
ble for use In connection with the serv-
ice contemplated by the TA applica-
tion. The weight accorded a protest
shall be governed by the completeness
and pertinence of the protestant's in-
formation.
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Except as otherwise specifically
noted, each applicant states that there
will be no significant effect on the
quality of the human environment re-
sulting from approval of its applca-
tion.

A copy of the application is on file,
and can be examined at the Office of
the Secretary, Interstate Commerce
Commission, Washingtofi. D.C., and
also in the ICC Field Office to which
protests are to be transmitted.

Note: All applications seek authority
to operate as a common carrier over ir-
regular routes except as otherwise
noted.

MOTOR CARRIERS OF PROPERTY

MC 2368 (Sub-86 TA), filed Novem-
ber 14, 1978. Applicant: BRALLEY-
WILET TANK LINES, INC., P.O.
BOX 495, Richmond, Va 23204. Repre-
sentative: William T. Marshburn
(same address as applicant). Animal
and vegetable. oils and greases and
products and by-products of animal
and vegetable oils and greases, in bulk,
in tank vehicles between Linville, Va.
on the one hand, and, on the other,
Canton, Ga. and points in Ohio, for
180 days- An, underlying ETA seeks 90
days authority. Supporting shipper(s):
Jacob Stern & Sons Inc., 910 BenJa-
min Fox Pavilion, Jenkintown, PA
19046. Send protests to: Paul D. Col-
lins, ICC, Rm, 0, 502 Federal Bldg.,
8th & Marshall Street, Richmond, Va
23219..

MC 31389 (Sub-264 TA), filed No-
vember 1I, 1978. Applicant: McLEAN
TRUCKING- CO. 671"7 Waughtown
Street, Winston-Salem, NC 27107
Representative: David, F. Eshelman,
P.O. Box- 213, Winston-Salem,. NC
27102. Authority' sought to operate as
a common carrier, by motor vehicle,
over regular routes, transporting: Gen-
eral commodities (except those of un-
usual .valu , Classes A and B expIo-
sives, household" goods as defined by
the Commissioi, commodities in bulk,
and those requiring- special equip-
ment), seikving the facilities of Consoli-
dated Thermoplastics Company, at or
near Harrington and Camden-Wyo-
ming, DE, as off-route points in con-
junction with applicant's presently au-
thorized regular-route operations, for
180 days. An underlying ETA seeks 90
days authority. Supporting shipper(s):
Consolidated Thermoplastics Compa-
ny, P.O. Box 27, Harrington, DR
19952. Send protest to: Terrell Price,,
ICC, 800 Briar Creek Rd. Rm- CC516,
Mart Office Bldg., Charlotte, NC
28205.

MC 40978 (Sub-49TAy, flIed 'Novem-
ber 14, 1979. Applicant: CHAIR CITY
MOTOR EXPRESS CO., 3321 Busi-
ness 141 South, Sheboygan, W1 53081.
Representative: William C. Dineer, 710
North Plankinton Avenue, Milwaukee,

WI 53203. Power lawn mowers and
parts, of power lawm mowers, from
Manawa, WI to points in MIT, IA, MO,
OK, AR, IL, KY, TN, ML OH. PA, NY,
WV, VA, NC; SC, GA, MD, DE, NJ,
CT, MA, RI, and DC, for 180 days.
SUPPORTING SHIPPER(S): Out-
board Marine Corporation, 100 Sea
Horse Drive, Waukegan, IL 60085.
SEND, PROTESTS TO: Gail Daugh-
erty'ICC, U.S. Federal Bldg. & Court-
house, 517 East Wisconsin Ave., Rn.
619, M lwaukee, WI 53202-

MC 42828 (Sub-13TA), filed Novem-
ber 13, 1978. Applicant: THEODORE
ROSSI TRUCKING CO., INC., 9
South. Vine Street, Barre, VT 05641.
Representative: William L. Rossi,
(same as above). Stone, from B'arre,
VT and points within 15 miles of
Barre, VT to points in OH, for 180
days. SUPPORTING SHIPPER(S):
Cook, Watkins & Patch, Inc., Barre,
VT 05641. Rouleau Granite Co., Inc.,
Metro Center, Barre, VT 05641. Ce-
trangolo Finishing Works, 1i Main
Street, Northfield, VT 05663. SEND
PROTESTS TO: ICC, PO. Box 548,87
State Street, Montpelier, VT 05602.

MC 51146 (Sub-658TA), filed Novem-
ber 13, 1978. Applicant: SCHNEIDER
TRANSPORT, INC., P.O. Box 2298,
Green Bay, WI 54306 Representative:
John R. Patterson, 2480 East Commer-
cial Boulevard, Foit Lauderdale, FL
33308. Pillows from the facilities of
the Chemical Specialties Division,
Hoover Universal, Inc. at or near Far-
well, MI to Chicago, IL; Rocky Mount.
NC; and Jersey City, NJ, for 180 days.
Applicant has also filed an underlying
ETA seeking up to 90 days operating
authority Supporting shipper: Chemi-
cal Specialties Division, Hoover Uni-
versal, Inc., Route No. 2, Tri Port
Road, Georgetown, Ky 40324. Send
protests to: Gail Daugherty, ICC,
Bureau of Operations , U.S. Federal
Bldg. & Courthouse, 517 East Wiscon-
sin Ave-, Rm. 619, Milwaukee, WI
53202

MC 51146 (Sub-662.TA), filed Novem-
ber 13, 1978. Applicant: SCHNEIDER
TRANSPORT, INC, P.O. Box 2298,.
Green Bay, WI 54306. Representative:
John I. Patterson, 2480 East Commer-
cial Boulevard, Fort Lauderdale. FL
33308. Printed matter from Der
Moines, IA to points in OH, NY, MI,
IL and WI, for 180 days. An underly-
ing ETA seeks 90 days authority.

Supporting shipper: Mereditl Print
ing, P.O- Box 1394, Des. Moines, IA.
50304 (Dwight Lammers). Send pro-
tests to: Gaff Daugherty, Trans. Asst.,
ICC, U.S. Federal Bldg. & Courthouse,
517 East Wisconsin Ave., Rm. 619, Mil-
waukee, WI 53202.

MC 52460 (Sub-224 TA), filed Octo-
ber 17, 1978. Applicant: ELLEX
TRANSPORTATION, INC., 1420
West 35th Street, Tulsa OK 74107.
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-Representative: Wilburn L. William-
son, 280 National Foundation Life
Building, Oklahoma City, OK 73112.
(1) Paper and paper products, (except
commodities in bulk), from the facili-
ties of International Paper Co., at or
near Pittsburg, KS., to points In the
United States, and; (2) -Equipment,
materials and supplies used in the
manufacture of distribution of paper
and paper products. (except commod-
ities in bulk), from points in the
United States to the facilities of Inter-
national Paper Co., at or near Pitts-
burg, KS.,, for 180 days. SUPPORT-
ING SHIPPER(S): International
Paper Company, 220 E. 42d Street,
New York, NY. 10017. SEND PRO-
TESTS TO: Connie Stanley Trans.
Asst., Room 240 Old Post Office &
Court House Bldg., 215 N.W., 3d, Okla-
homa City, OK 73102.

M C 55889 (Sub-49TA). filed October
17. 1978- Applicant: AAA COOPER
TRANSPORTATION, P.O. Box 2207,
Dothan. AL 36301. Representative:
Kin D.- Mann-, 7101 Wisconsin Avenue,.
Suite 1010, Washington, DC 20014. Au-
thority sought to operate as a common
carrier, by motor vehicle, over regular
and irregular routes, transporting.
General commodities, (except those of
unusual value, classes A and B explo-
sives, household goods as defined by
the Commission. commodities in bulk,
and those requiring special equip-
ment), Regular routes: Between Mont-
gomery and Opp, AL over U.S. High-
way 331, serving no intermediate
points, but serving points in the com-
mercial zones of Montgomery and
Opp. Irregular routes: Between Bir-
mingham, AL and points within 15
miles of Birmingham, on the- one
'hand, and, on the other. Andalusia,
Athens, Auburn, Brundidge, Citron-
elle, Clayton, Cuilman Decatur, De-
mopolis, Dothan, Elba, Enterprise, Eu-
faula, Eutaw, Pairhope, Fayette, Flo-
maton, Florala, Foley, Greensboro.
Haleyville, HartseIle, Headland.
Huntsville, Jasper, Linden. Luveme,
Monroeville, Opp, Ozark, Robertsdale,
Russeilville. Samson, Stevenson. Troy,
Tuscaloosa, Union Springs, Union-
town, AL, and points in their respec-
tive commercial zones, for 180 days.
An underlying ETA seeks up to 90
days authority. SUPPORTING
SHIPPER(S): There are approximate-
ly (91) statements of support attached
to this application which may be ex-
amined at the Interstate Commerce
Commission in Washington. D.C., or
copies thereof which may be examined
at the field office named below. SEND
PROTESTS TO: Mabel E. Holston
Trans. Asst., ICC. Room 1616, 2121
Building, Birmingham, AL 35203.

MC 55896 (Sub-102TA). filed Novem-
ber 16, 1978. Applicant: R-W SERV-
ICE SYSTEM, INC., 20225 Goddard

Road, Taylor. MI 48180. Representa-
tive: George E. Batty (same as above).
Chemicals and materials or supplies
used in the manufacturing and pack-
aging of chemicals, between the facili-
ties of the Dow Chemical Co.. at or
near Ludington. MI. on the one hand.
and. on the other, points in IN, IL.
OH, MI, WI and PA, for 180 days. An
underlying ETA seeks 90 days authori-
ty. SUPPORTING SHIPPER(S): Dow
Chemical U.S.A.-Central Division,
South Madison Street, Ludington. MI
49431. SEND PROTESTS TO: TIM
Quinn. ICC, 604 Federal Building and
U.S. Courthouse. 231 W. Lafayette
Boulevard, Detroit, MI 48226.

MC 59367 (Sub-131TA),fled Novem-
ber 8, 1978. Applicant: DECKER
TRUCK LINE, INC., P.O. Box 915,
Fort Dodge, IA 50501. Representative:
William L. Fairbank 1980 Financial
C6nter, Des Moines. IA 50309. Meat.
meat products, meat by-products, and
articles distributed by meat packingh-
ouses, from the plantsite of George A.
Hormel & Co., at Fort Dodge, IA to
points in CA, for 180 days. An underly-
ing ETA seeks 90 days authority. SUP-
PORTING SHIPPER(S): Geo. A.
Hormel & Co., P.O. Box 800, Austin.
MN 55912. SEND PROTESTS TO:
Herbert W. Allen. ICC, 518 Federal
Building, Des Moines, IA 50309.

MC 61396 (Sub-363TA), filed Novem-
ber 14. 1978. Applicant: HERAN
BROS., INC., 2565 St. Marys Avenue.
P.O. Box 189, Omaha, NE 68101. Rep-
resentative: Duane L. Stromer, (same
as above). Liquid feed and liquid feed
supplements, In bulk in tank vehicles.
from Crete, NE to points in CA, NV.
UT, OR, WA. ID. AR, TN. NC, VA.
KY, IL. SD, IA, MN, KS, OK, TX, AZ.
AL, MO. CO. NM. WY, FL, GA SC.
MS. LA, ND. and WI, for 180 days. An
underlying ETA seeks 90 days authori-
ty. SUPPORTING SHIPPER(S): Feed
Service Corp., Box 348. Crete, NE
68333. SEND PROTESTS TO: Carroll
Russell. ICC. Suite 620, 110 No. 14th
Street, Omaha, NE 68102.

MC 96607 (Sub-1ITA). filed Novem-
ber 8. 1978. Applicant: RUCKER
BROTHERS TRUCKING. INC.. 1820
Stewart Street East. Tacoma, WA
98421. Representative: Michael D.
Duppenthaler, 211 South Washington
Street, Seattle, WA 98104. Prefabricat-
ed sprinkler system,% pipe and pipe fit-
tings, and contractor's equipment, be-
tween points in MT. ID and the Seat-
tle, WA Commercial Zone as defined
by the Commission, for 180 days. An.
underlying ETA seeks 90 days authori-
ty. SUPPORTING SHIPPER(S):
Stang Hydronics, Inc., 2339 Lincoln
Ve., Tacoma, WA 98421. Grinnell Fire
Protection Systems Company. Inc.,
875 S.W. 7th St., P.O. Box 916.
Renton, WA 98055. SEND PROTESTS
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TO: Hugh H. Chaffee, ICC; 858 Feder-
al Bldg., Seattle, WA 98174.

MC 103051 (Sub-460TA), filed No-
vember 20, 1978. Applicant: FLEET
TRANSPORT CO., INC., 934 44th
Avenue, North, Nashville, TN 37209.
Representative: Russell E. Stone, P.O.
Box 90408, , Nashville, TN 37209.
Liquid Sugar, in bulk, in tank vehicles,
from Chalmette and New Orleans, LA
to AL, AR, TN, TX, FL, GA, IL, MS
and MO, for 180 days. An underlying
ETA seeks 90 days authority. SUP-
PORTING SHIPPER(S): Amstar Cor-
poration, 7417 N. Peters St., Arabi, LA
70032. SEND PROTESTS TO: Joe J.
Tate, ICC, Suite A-422, U.S. Court-
house, 801 Broadway, Nashville, TN
37203.

MC 105159 (Sub-37 TA), filed Octo-
ber 17, 1978. Applicant: KNUDSEN
TRUCKING, INC., 1320 West Main
Street, Red Wing, MN 55066. Repre-
sentative: Robert S. Lee, 1000 First
National Bank Building, Minneapolis,
MN 55402. Feed and feed ingredients,
grain, soybean and seed products and
by-products, (except commodities in
bulk, in tank vehicles), from plant and
storage facilities of Archer Daniels
Midland Company, Red Wing, MN., to
points in Colorado, Kansas, Nebraska,
Missodri; ' South Dakota, North
Dakota, Iowa, Wisconsin and IL., for
180 days. SUPPORTING
SHIPPER(S): Archer Daniels Midland
Company, P. 0. Box 1470, Decatur, IL
62525. SEND PROTESTS TO: Delores
A. Poe Trans. Asst., ICC, 414 Federal
Building & U.S. Court House, 110
South 4th Street, Minneapolis, MN
55401.

MC 114273 (Sub-483 TA), filed No-
vember 17, 1978. Applicant: CRST,
INC., P.O. Box 68, Cedar Rapids, IA
52406. Representative: Kenneth L.
Core (same address as applicant). Gen-
eral Commodities, moving on Part IV
Freight Forwarder Bill of Lading,
(except those of unusual value, classes
A and B explosives), household goods
as defined by the Commission, com-
modities in bulk, in tank vehicles, and
commodities which because of size or
weight require speclal equipment from
the facilities of Texas Shippers Associ-
ation, Inc. (a Freight Forwarder) at
Chicago, IL to Amarillo, Dallas, Ft.
Worth, and Lubbock, TX. Restricted
to traffic originating at the above
named facility and destined to the

<named points for 180 days. SUPPORT-
ING SHIPPER(S): Texas Shipper As-
sociation, Inc., 2311 Butler St., Dallas,
TX 75235. SEND PROTESTS TO:
Herbert W. Allen, ICC, 518 Federal
Bldg., Des Moines, IA 50309.

MC 1*14273 (Sub-484 TA), filed No-
vember 17, 1978. Applicant: CRST,
INC., P.O. Box 68, Cedar Rapids, IA
52406. Representative: Kenneth L.
Core (same address as applicant). Such

merchandise as is dealt in by whole-
sale, retail, and chain grocery and feed
business houses between Clinton,
Iowa, Davenport, Iowa, on the one
hand, and points in the States of Indi-
ana, Michigan, and Ohio on the
other-Restricted to traffic originating
at or destined to the facilities of Ral-
ston Purina Company, for 180 days.
An underlying ETA seeks 90 days au-
thority. -SUPPORTING SHIPPER(S):
Ralston Purina Company, Checker-
board Square, St. Louis, MO 63188.
SEND PROTESTS TO: Herbert W.
Allen, ICC, .518 Federal Bldg., Des
Moinds, IA 50309.

MC 114569 (Sub-262 TA), filed No-,
vember 16, 1978. Applicant: SHAFFER
TRUCKING, INC., P.O. Box 418, New
Kingstown, PA 17072. Representative:
N. L. Cummins (same address as appli-
cant). (1) Aluminum billets and extru-
sions; aluminum doors and windows,
glazed and unglazed, fabricated metal
products and hardware, accessories,
and parts thereof when moving in con-
nection therewith (a) From the facili-
ties-of Capitol Products Corporation
located at Kentland, IN to points in
OH, WV, MI, KY, TN, MS, LA, AR,
MO, IL, WI, MN, IA, ND, SD, WY, NE,
CO, KS, OK, TX, and PA; and (b)
From the facilities of Capitol Products
Corporation located in Hampden
Township, Cumberland County, PA to
points in WV, KY, TN, MS, LA, AR,
MO, MN, IA, ND, SD, WY, NE, CO,
KS, OK, and TX; and (2)(a) Alumi-
num scrap, glass in crates, aluminum.
hardware, vinyl plastics, and fluxing
materials from the points'm destina-
tion states named in 1(b) above to the
facilities of -Capitol Products Corpora-
tion in Hampden Township, Cumber-.
land County, PA; and (b) Glass in
crates, aluminum hardware and vinyl
plastics from points in WV, KY, TN,
MS, LA, AR, MO, MN, IA, ND, SD,
WY, NE, CO, KS, OK, and TX to the
facilities of Capitol Products Corpora-
tion at Kentland; IN. Restricted to
traffic originating at and terminating
at the facilities of Capitol Products
Corporation in .Hamden Twonship,
Cumberland, PA and Kentland, IN, for
180 days. An underlying ETA seeks 90
days authority. Supporting shipper(s):
Capitol Products Corp., P.O. Box 69,
Mechanic~burg, PA 17055. Send pro-
tests to: Charles F. Myers, ICC, P.O.
Box 869, Federal Square Station, 228
Walnut Street, Harrisburg, PA 17108.

MC 115841 (Sub-654 TA), filed No-
vember 8, 1978. Applicant: COLONIAL
REFRIGERATED TRANSPORTA-
TION INC., 9041 Executive Park
Drive, Suite 110, Building 100, Knox-
ville, TN 37919. Representative: D. R.
Beeler (Same). Petroleum and petro-
leum products (except in buls) from
the facilities of Texaco, Inc. at Jeffer-
son County, TX to points in MI, IL,
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IN, OH, WV, KY, TN, AL, SC, NC. VA
and points in PA West to U.S. Hwy. 11
and points in NY West of U.S. Hwy.
11, for 180 days. An underlying ETA.
seeks 90 days authority. 'Supporting
shipper(s): Texaco, Inc., P.O. Box
52332. Houston, TX 77052. Send pro-
tests to: Glenda Kuss, ICC. Suite A-
422-U.S. Courthouse. 801 Broadway.
Nashville, TN 37203.

MC 116645 (Sub-25 TA), filed No-
vember 17, 1978. Applicant: DAVIS
TRANSPORT CO., P.O. Box 56, GIl-
crest, CO 80623. Representative: Leslie
R. Kehl, 1660 Lincoln Street. Suite
1600, Denver, Co 80264. Liquidfeed in-
gredients, in bull in tank vehicles;
From the facilities of Cargill Inc. at
Sterling CO to points in KS, NE, OK,
SD, TX and WY for 180 days. An un-
derlying ETA seeks 90 days authority.
Supporting shipper(s): Cargill, Inc.,
Box 9300, Minneapolis, MN 55440.
Send protests to: Roger L. Buchanan,
ICC, 721 19th St., 492 U.S. Customs
House, Denver, CO 80202.
_MC 116763 (Sub-456 TA). filed No-

vember 20, 1978. Applicant: CARL
SUBLER TRUCKING, INC., North
West Street, Versailles, OH 45380.
Representative: Gary J. Jira (same ad-
dress as applicant). (1) Such merchan-
dise as dealt in by discount and vari-
ety stores (except foodstuffs, furni-
turei and commodities in bulk) and (2)
foodstuffs .except in bulk) and furni-
ture; in mixed lbads with the commod-
ities in (1) above, from the facilities of
K-Mart Corporation, at or near Char-
lotte, NC, to points in 1A, IL, IN, MI,
MN, MO, OH. and WI, restricted to
traffice originating at the named
origin and destined to the named
states, for 180 days. Supporting
shipper(s): K-Mart Corporation,
Charles F. Rowe, Director of Trans.,
3100 W. Big Beaver Road, Troy, ll
48084. Send protests to: Paul J. Lowry,
ICC, 5514-B Federal Bldg., 550 Main
Street, Cincinnati, OH 45202.

MC 118159 (Sub-298TA), filed No-
vember 14, 1978. Applicant: NATION-
AL REFRIGERATED TRANSPORT,
INC., P.O. Box 51366, Dawson Station,
Tulsa, OK '74151. Representative:
Warren a Troupe, 2480 East Commer-
cial Boulevard, Fort Lauderdale, FL
33308. Such commodities as are dealt
in. by manufacturers or distributors of
cleaning aids (except commodities in
bulk) from Girard. PA to points in the
United States, for 180 days. An under-
lying ETA. seeks 90 days authority.
Supporting shipper. Emsco Company,
P.O. Box 151. Girard, PA 16417 (Steve
Oas). Send protests to: Connie Stan-
ley. ICC,. Room 240, Old U.S. Post
Office, 215 Northwest Third, Oklaho-
ma City, OK 73102.

MC 118989 (Sub-20TA), filed No-
vember 8, 1978; Applicant: CONTAIN-
ER TRANSIT, INC%, 5223 South 9th

Street. Milwaukee. WI 53221. Repre-
sentative: Roland K. Draves (same as
above). Fibreboard cans and metal
ends, from the facilities of Boise Cas-
cade Corpcrration at Oil City, PA to
Albion, NY. Bayonne. NJ. Cincinnati.
OH, Detroit. MI. Edison, NJ, Kenton,
OH, and Medina, OH. for 180 days. An
underlying ETA seeks 90 days authori-
ty. SUPPORTIING SHIPPER(S):
Boise Cascade Corporation. P.O. Box
7747, Boise, ID 83707. SEND PRO-
TESTS TO: Gall Daugherty. ICC. U.S.
Federal Bldg. & Courthouse, 517 East
Wisconsin Ave.. Rm. 619. Milwaukeei
WI 53202.

MC 119090 (Sub-6TA), filed Novem-
ber 20. 1978. Applicant: THRUWAY
FREIGHT LINES, INC.. P.O. Box 56.
Elmwood Park, NJ 07407. Representa-
tive: George A. Olsen. 69 Tonnele
Avenue. Jersey City. NJ 07306. Gener-
aZ Commodities, except those of un-
usual value. Classes A and B explo-
sives household goods as defined by
the Commission, commodities in bulk,
and those requiring the use of special
equipment, Between Secaucus. N.J.
and Philadelphia, Pa., on the one
hand, and on the other Syracuse, N.Y..
Scranton, Pa., Wilkes-Barre, Pa., and
Milford. Conn. RETRICTION: Serv-
Ice is restricted to the transportation
of shipments moving on bills of lading
issued by freight forwarders, for 180
days. SUPPORTING SIPPER(S):
Florida-Texas Freight, Inc.. 1055 Pe-
terson Lane, Secaucus. NJ 07094.
SEND PROTESTS TO: Joel Morrows,
ICC, 9 Clinton Street. Newark. NJ
07102.

MC 123294 (SubAI8TA). filed Novem-
ber 11. 1978. Applicant: WARSAW
TRUCKING CO., INC., 1102 West
Winona, Warsaw, IN 46580. Repre-
sentative: H. E. Miller, Jr, South
Haverl Square, U.S. Highway 6, Val-
paraiso, IN 46383. Paper and paper
products from the facilities of Kimber-
ly-Clark Corporation at Troy. OH, to
points in IL on the north of U.S. Hwy.
40. points in IN on and north of US.
Hwy. 40. and points in I on and
south of Michigan Hwy. 21. for 180
days. An underlying ETA 'seeks 90
days authority. Supporting shipper:.
Kimberly-Clark Corporation. 1414. W.
Larsen Road, Neenah. WI 54956. Send
protests to: Lois Stahl, I.C.C., Everett
McKinley Dlrksen Bldg., Room 1386,
219 S. Dearborn St., Chicago, IL 60604-

MC 123294 (Sub-49TA), filed Novem-
ber 11. 1978. Applicant: WARSAW
TRUCKING CO., INC., 1102 West
Winona, Warsaw, IN 46580. Repre-
sentative: H. E. Miller, Jr., South
Haven Square. U.S. Highway 6, Val-
paraiso, IN 46383. Paper and paper
products from the facilities of St.
Regis Paper Company at Troy, OH, to
points in that part of MI on and south
of Michigan Hwy. 21, that part of IL
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on and north of U.S. Hwy. 40, and that
part of IN on and north of U.S. Hwy.
40, for 180 days. An underlying ETA
seeks 90 days authority. Supporting
Shipper: St' Regis Paper Company,
421 S. Union St., Troy, OH 45373.
Send protests to: Lois Stahl, I.C.C. Ev-
erett McKinley Dirksen Bldg., Room
1386, 219 S. Dearborn St., Chicago, IL
60604.

MC 123294 (Sub-50TA), filed Novem-
ber 11, 1978. Applicant: WARSAW
TRUCKING' CO., INC., 1102 West
Winona, Warsaw, IN 46580. Repre-
sentative: H. E. Miller, Jr., South
Haven Square, U.S. Highway 6, Val-
paraiso, IN 46383. Paper and paper
products from-the facilities of Howard
Paper Mills, Inc., at Urbana, OH, to
Chicago, IL, for 180 days. An underly-
ing ETA seeks 90 days authority. Sup-
porting Shipper: Howard Paper Mills,
Inc., P.O. Box 151, Urbana, OH 43078.
Send protests to: Ms. Lois Stahl, I.C.C.
Everett McKinley Dirksen Bldg.,
Room 1386, 219 S. Dearborn St., Chi-
cago, IL 60604. -

MC 123405 (Sub-59TA), filed Novem-
ber 9, 1978. Applicant: FOOD TRANS-
PORT, INC., R. D. No. 1, Thomasville,
PA 17364. Representative: Christian V.
Graf, 407 North Front Street, Harris-
burg, PA 17101. Frozen foods, from the
facilities of Pet, Inc., Frozen Foods Di-
vision, Allentown and Chambersburg,
PA, to all points in the states of AL,
FL, GA. KY, LA, MS, NC, SC, TN,. VA
and WV, restricted to traffic originat-
ing at and destined to the above ori-
gins and destinations, for 180 days. An
underlying ETA seeks 90 days authori-
ty. SUPPORTING SHIPPER(S): Pet,
Inc., Frozen Foods Division, P.O. Box
392, St. Louis, MO 63166. Send pro-
tests to: ICC, Rooi 278, Federal
Building, 228 Walnut Street, P.O. Box
869, Harrisburg, PA 17108.

MC 124078 -(Sub-903TA), filed No-
vember 14, 1978. Applicant: SCHWER-
MAN TRUCKING CO., P.O. Box 1601,
611 South 28th Street, Milwaukee, WI
53215. Representative: Richard H. Pre-
vette, 611 South 28th Street, Milwau-
kee, WI 53215. Cement, in bulk, from

"Clinchfield, GA to Redfield, AR, for
180 days. An underlying ETA seeks 90
days - authority. SUPPORTING
SHIPPER(S): Medusa Cement Compa-
ny, P.O. Box 5668, Cleveland Heights,
OH 44101. Send protests to: Gail
Daugherty, ICC, U.S. Federal Bldg.,
U.S. Courthouse, 517 East Wisconsin
Ave., Rm. 619, Milwaukee, WI 53202.

MC 124383 (Sub-25TA), filed Novem-
ber 14, 1978. Applicant: STAR LINE
TRUCKING CORP., 18460 West, Lin-
coln Avenue, New Berlin, WI 53151.
Representative: Daniel R. Dineen, 710
North Plankinton Avenue, Milwaukee,
WI 53203. Salt, from Chicago, IL to
points in WI, for 180 days. SUPPORT-
ING SHIPPER(S): Diamond Crystal

Salt Co., 916 South Riverside Ave., St.
Clair, MI 48079. SEND PROTESTS
TO: Gail Daugherty, ICC, 619 U.S.
Courthouse & Federal Bldg., 517 East
Wisconsin Avenue, Milwaukee, WI
53202.

MC 124711 (Sub-69TA), filed Novem-
ber 14, 1978. Applicant: BECKER
CORP., P.O. Box 1540, Edmond, OK
73034. Representative: David B.
Schneider, P.O. Box 1540, Edmond,
OK 73034. Liquefied petroleum gas, in
bulk, in tank vehicles, from the facili-
ties of Phillips Petroleum Company's
Pipeline Terminal at or near Paola,
KS, and from the facilities of Phillips
Petroleum at Kansas City, KS, to
points in MO, for 180 days. An under-
lying ETA seeks 90 days authority.
Supporting shipper: Phillips Petro-
leum Company, 154 Phillips Building
Annex, Bartlesville, OK 74004. SEND
PROTESTS TO: M. E. Taylor, ICC,
101 Litwin Bldg., Wichita, KS 67202.

MC 125335 (Sub-37TA), filed Novem-
ber 12, 1978. Applicant: GOOD-WAY,
INC., P.O. Box 2283, York, PA 17405.
Representative: Gailyn L. Larsen; P.O.
Box 81849, Lincoln, NE 68501. Dairy
products, except in bulk, from the
facilities of Valley Lea Dairies at or
near New Wilmington, PA to points in
FL, GA, NC, SC and VA, for 180 days.
An underlying ETA seeks 90 days au-
thority. SUPPORTING SHIPPER(S):
Valley Lea Dairies, South Bend, IN
46635. SEND PROTESTS TO: Charles
F. Myers, ICC, P.O. Box 869, Federal
Square station, 228 Walnut Street,
Harrisburg,'PA 17108.

MC 125433 (Sub-171TA), filed No-
vember 16, 1978. Applicant! F-B
TRUCK LINE CO., 1945 South Red-
wood Road, Salt Lake City, UT 84104.
Representative: John B. Anderson,
1945 South Redwood Road, Salt Lake
City, UT 84104. Insulated building
and roofing panels and equipment,
materials and supplies used in the in-
stallation thereof, (except commodities
in bulk), from the facilities of Panel
Era Corporation at or near Dallas, TX
to points in the United States, except
AK, HI and TX, for 180 days. An un-
derlying ETA seeks 90 days authority.
SUPPORTING SHIPPER(S): Panel
Era Corporation, 3447 Main Street,
Salt Lake City, UT 84115. SEND PRO-
TESTS TO: L.- D. Helfer, ICC, 5301
Federal Bldg., Salt Lake City, UT
84138.

MC 125433 (Sub-172TA), filed No-
vember 16, 1978. Applicant: P-B
TRUCK LINE COMPANY, 1945
South Redwood Road, Salt Lake City,
UT 84104. Representative: John B. An-'
derson, 1945 South Redwood Road,
Salt Lake City, UT 84104. Insulated
building and roofing panels and
equipment, materials and supplies
used in the installation thereof,
(except commodities in bulk), from
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the facilities of Panel Era Corporation
located at or near Salt Lake City, UT
to points in the United States, except
AK, AZ, CA, CO, HI. ID, NV (east of a
line extending north- and south
through Md'Dermit, NV), UT, and WY
(west of the Continental Divide), for
180 days. An underlying ETA seeks 90
days authority. SUPPORTING
SHIPPERS(S): Panel Era, 3447 Main,
Salt Lake City, UT 84115 (Blaine
Thompson, Vice President-Fnance).
SEND PROTESTS TO: L. D. Heifer,
ICC, 5301 Federal Bldg., Salt Lake
City, UT 84138.

MC 125996 (Sub-64TA), filed Novem-
ber 13, 1978. Applicant: ROAD
RUNNER TRUCKING, INC., 2225
South 400 West, Salt Lake City, UT
84115. Representatives: John P.
Rhodes, P.O. Box 5000, Waterloo,
Iowa 50704. Mac R. Reber, 2225 South
400 West, Salt Lake City, UT 84115.
Such commodities as are dealt in by
retail and discount department stores
(except foodstuffs and commodities in
bulk) from Seattle, WA to Omaha, NE.
Restricted to traffic with a prior move-
ment by water and further restricted
to traffic destined to the faciltiesutl-
lized by. Pamida, Inc. at or near
Omaha, NE, for 180 days. An underly-
ing ETA seeks 90 days authority. SUP-
PORTING SHIPPERS(S): Pamida,
Inc., 8800 F Street, Omaha, NE 68127.
SEND PROTESTS TO: L D. Helfer,
ICC, 5301 Federal Bldg., Salt Lake
City, UT 84138.

MC 127204 (Sub-12TA), filed Novem-
ber 17, 1978. Applicant: KINDS-
VATER, INC., P.O. Box 1027, Dodge
City, KS 67801. Representative: Clyde
N. Christey, Kansas Credit Union
Bldg., 1010 Tyler, Suite l0L, Topeka,
KS 66612. Anhydrous ammonia, in
bulk, from the facilities of the Mapco
Pipeline Terminal near Mocane, Okla.
to points in KS and TX, for 180 days.
An underlying ETA seeks 90 days au-
thority. SUPPORTING
SHIPPERS(S): C&S Trading & Bro-
kerage dba CSTB, Inc., 78A Parsons
Plaza, Parsons, KS 67357. SEND PRO-
TESTS TO: M. E. Taylor, ICC, 101
Litwin Bldg., Wichita, KS 67202.

MC 128273 (Sub-323TA), filed No-
vember 16, 1978. Applicant: MID-
WESTERN DISTRIBUTION, INC.,
P.O. Box 189, Fort Scott, -KS 66701.
Representative: Elden Corban (same
as above). Honeycomb paper products,
from the facilities of Union Camp Cor-
poration at or near Laurel, VA to
points in the United States which are
in and east of WI, IL, KY, TN, and
MS, for 180 days. Restricted to traffic
originating at and destined to the.
above-named points. SUPPORTING
SHIPPERS(S): Union Camp Corpora-
tion, 1600 Valley Road, Wayne, NJ
07470. SEND PROTESTS TO: M. E.

Taylor, ICC, 101 Litwin Building, 110
North Market, Wichita, KS 67202.

MC 133119 (Sub-150 TA), filed No-
vember 16, 1978. Applicant: HEYL
TRUCK LINES, INC., 200 Norka
Drive, P.O. Box 206, Akron, IA 51001.
Representative: Michael J. Ogborn,
P.O. Box 82028, Lincoln, NE 68501.
Meat, meat products, meat byproducts
and articles distributed by meat pack-
inghouses as described in Sections A
and C of Appendix I to the report in
Descriptions in Motor Carrier Certifi-
cates, 61 M.C.C. 209 and 766 (except
hides and commodities in bulk), from
the facilities of John Morrell & Co. at
Estherville and Sioux City, IA and
Worthington, MN to points in CA, for
180 days. Applicant has also filed an
underlying ETA seeking up to 90 days
of operating authority. Supporting
shipper. John Morrell & Co., 208 S.
LaSalle St., Chicago, IL 60604. Send
protests to: Carroll Russell, ICC, Suite
620, Union Pacific Plaza, 110 North 14,
Omaha, NE 68102.

MC 135215 (Sub-4 TA), filedNovem-
ber 8, 1978. Applicant: BULK TRANS-
PORTATION, 415 Lemon Avenue,
Walnut, CA 91789. Representative:
Melvin G. Thurman, 415 Lemon
Avenue, Walnut, CA 91789. Lime, in
bulk and truckloads, in bags, from
Nelson, AZ to points in CA, for 180
days. An underlying ETA seeks 90
days authority. SUPPORTING
SHIPPER(S): U.S. Lime Division, The
Flintkote Company, 4700 Ramona
Blvd., Monterey Park, CA 91754.
SEND PROTESTS TO: Irene Carols,
ICC, Rm. 1321 Federal Bldg., 300
North Los Angeles Street, Los Angeles,
CA 90012.

MC 135797 (Sub-162 TA), filed No-
vember 14, 1978. Applicant: J. B.
HUNT TRANSPORT, INC., U.S.
Highway 71, P.O. Box 200, Lowell, AK
72745. Representative: Paul R. Ber-
gant, P.O. Box 200, Lowell, AK 72745.
Plastic articles, from the facilities of
Mobil Chemical Company, Plastics Di-
vision at Covington and Conyers,
Georgia to points in AL, LA. NC, SC,
TN and VA, for 180 days. SUPPORT-
ING SHIPPER(S): Mobil Chemical
Co., Plastics Division Mecedon, NY
14502. SEND PROTESTS TO: William
H. Land, Jr., 3108 Federal Office Bldg.,
700 West Capitol, Little Rock, AK
72201.

MC 135874 (Sub-141 TA), filed No-
vember 14, 1978. Applicant: LTL PER-
ISHABLES, INC., 550 East Fifth
Street, South St. Paul, MN 55075.
Representative: K. 0. Petrick, 550
East Fifth Street South, South St.
Paul, MN 55075. Frozen foods, (except
commodities in bulk) from the facili-
ties of Pet, Inc., Frozen Foods Divi-
sion, Frankfort, MI to points in CO.
IL, IA, KS, MN, MO, NE, ND, OK, SD
and WI, for .180 days. An underlying
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ETA seeks 90 days authority. SUP-
PORTING SHIPPER(S): Pet Incorpo-
rated, Frozen Foods Division, 400
.South Fourth St., St. Louis, MO 63102.
SEND PROTESTS TO: Delores A.
Poe, ICC, 414 Federal Bldg. & U.S.
Courthouse, 110 South 4th St., "Minne-
apolis, MN 55401.

MC 135874 (Sub-142TA), filed No-
vember 16, 1978. Applicant: LTL PER-
ISHABLES, INC., 550 East Fifth
Street South, South St. Paul, MN
55075. Representative: K. 0. Petrick,
550 East Fifth Street South, South St.
Paul, MN 55075. Alcoholic beverages,
supplies and equipment used in the
sales of alcoholic beverages, from the
facilities of Joseph E. Seagram &
Sons, Inc. at Louisville, KY and Law-
renceburg, IN to Superior, WI, Sioux
Falls and Rapid City, SD, Bismarck
and Fargo, ND, Hibbing, Golden
Valley, Long Prairie, Minneapolis and
St. Paul, NM. Restricted to traffic
originating at the facilities of Joseph
E. Seagram & Sons at Louisville, KY
and Lawrenceburg, KY and destined
to the'named points, for 180 days. An
underlying ETA seeks 90 days authori-
ty. SUPPORTING SHIPPERS(S):
Joseph E. Seagram & Sons, Inc., 800
Third Avenue, New York, NY 10022.
SEND PROTESTS TO: Delores .A.
Poe, ICC, Bureau of Operations, 414
Federal Bldg. & U.S. Courthouse, 110
South 4th Street, Minneapolis, MN
55401.

MC 140176 (Sub-12TA), filed Novem-
ber 17, 1978. Applicant: POWELL
TRUCKING CO., INC., Route 3, Box
13, Sumrall, MS 39482. Representa-
tive: Fred W. Johnson, Jr., 1500 Depos-
it Garanty Plaza, P.O. Box 22628,
Jackson, MS 39205. Authority sought
to operate as a contract carrier, by
motor vehicle, over irregular routes,
transporting, Lumber from the facili-
ties of Leif River Forest Products,
Inc., at or near New Augusta, MS to
points in AL, GA, IA, MI, MN, WI,
points in that-part of IL north of U.S.
Hwy. 36, points in that part of IN east
of U.S. Hwy. 231, points in that part of
KY east of U.S. Hwy. 231, points in-
that part of TN east of U.S. Hwy. 31,
and points in that part of FL north of
FL Hwy. 50, under a.continuing con-'
tract or contracts with Leaf River
Forest Products, Inc., for 180 days. An
underlying ETA seeks 90 days authori-
ty. SUPPORTING SHIPPER(S): Leaf
River Forest Produfts, Inc., P.O. Box
326, New Augusta, MS 39462. SEND
PROTESTS TO: Alan C. Tarrant,
ICC, Rm. 212, 145 East Amite Bldg.,
Jackson, MS 39201.

MC 140262 (Sub-6TA), filed Novem-
ber 15, 1978. Applicant: VIKING
TRANSPORT, INC., 585 Hi Tech
Way, Oakdale, CA 95361. Representa-
tive: Eldon M. Johnson, 650 California
Street, Suite 2808, San Francisco, CA

94108. Barite ore, in bulk, from mines
and processing facilities near Spring-
dale, WA, to Florin, CA, for 180 days.
An underlying ETA seeks 90 days au-
thority. SUPPORTING SHIPPER(S):
Western Mud Sales & Service, Inc.,
P.O. Box 1478, Bakersfield, CA 93302.
SEND PROTESTS TO: Michael M.
Butler, ICC, 211 Main, Suite 500, San
SFranicisco, CA 94105. •

MC 140452 (Sub-llTA), filed Novem-
ber 15, 1978. Applicant: ROSE
BROTHERS TRUCKING,' INC., 2425
U.S. Business Highway 41 North, Suite
204, Evansville, IN 47711. Representa-
tive: David Konnersman, 5101 Madi-
son Avenue, Indianapolis, IN 46227.
Coal, dump vehicles, from the coal
mine of Pyro Mining, Inc., located In
Union and Webster Counties, KY, to
Holt, AL, for 180 days. An underlying
ETA seeks 90 days authority. SUP-
PORTING SHIPPER: Pyro Mining,
Inc., P.O. Box 267, Sturgis, KY, 42459.
SEND PROTESTS TO: Beverly J.
Williams, ICC, Federal Bldg. & U.S.
Courthouse, 46 East Ohio St., Rm. 429,
Indianapolis, IN 46204.

MC 140557 (Sub-2TA), filed Novem-
ber 16, 1978. Applicant: CALEX EX-
PRESS, INC., 149 Warden Avenue,
Trucksville, PA 18708. Representative:
Alan Kahn, Esq., Two Penn Center
Plaza, Philadelphia, PA 19102. Author-
ity sought-to operate as a contract car-
rier, by motor vehicle, over Irregular
routes, transporting: lighting fixtures
and materials and suppilies (except
commodities in bulk) used in the man-
ufacture or distribution of lighting fix-
tures, from the facilities of Keystone
Lighting Corporation at or near'Bris-
tol, PA to points in AZ, CA, CO, ID,
MT, NM, NV, ND, OR, SD, UT, WA,
and WY for 180 days. RESTRICTION:
The operations authorized herein are
limited to a transportation service to
be performed under a continuing con-
tract or contracts with Keystone

'Lighting Corporation of Bristol, PA.
An underlying ETA seeks 90 days au-
thority. Supporting Shipper(s): Key-
stone Lighting Corporation, Beaver
Street and Route 13, Bristol, PA
19007. Send Protests to: Paul J. Ken-
worthy, District Supervisor, ICC, 314
U.S. Post Office, N. Washington Ave.
& Linden St., Scranton, PA 18503.

MC 141150 (Sub-9TA), filed Novenm-
ber 15, 1978. Applicant: ATLAS WAR-
EHOUSING CO., 510 West Kearsley
Street, Flint, MI 48506. Representa-
tive: Karl L. Gotting, 1200 Bank of
Lansing Building, Lansing, MI 48933.
Authority sought as a contract carrier,
by motor vehicle, over irregular
routes, transporting: products distrib-
uted by Atlas Sugar, Inc. (I) from
points in IL,'OH, IN and NY to Flint,
MI; and (ii) from Flint, MI to points In
IN and OH under continuing contract
or contracts with Atlas Sugar, Inc. of
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Flint, WMI. for 180 days. SUPPORT-
ING S IPPER(S): Atlas Sugar, Inc.,
510 West Kearsley Street, Flint MI
48506. SEND PROTESTS TO: Tim
Quinn, ICC, Bureau of Operations, 604
Federal Bldg. & U.S. Courthouse, 231
West Lafayette Blvd., Detroit, MI
48226.

MC 142283 (Sub-2TA), filed Novem-
ber 10. 1978. Applicant: VOOR-
HORST, INC., 2099 East Packard
Highway, Charlotte, MI 48813. Repre-
sentative: Karl L Gotting, 1200 Bank
of Lansing Building, Lansing, MI
48933. Soybean meal, from ,the facili-
ties of Bunge Corporation at or near
Logansport, IN to various points in the
Lower Peninsula of MI, for 180 days.
An underlying ETA seeks 90 days au-
thority. SUPPORTING SHIPPER(S):
Farm Bureau Services, Inc.. 7373 W.
Saginaw Highway, Lansing, MI 48917.
Bunge Corporation, R.R. 2. Box 113,
Logansport, IN 46947. Plainwell Eleva-
tor Co.. 717 E. Bridge Street, Plain-
well, MI 49080. SEND PROTESTS
TO: C. R. Flemming, ICC, Room 225,
Federal Building, Lansing, MI 48933.

MC 142283 (Sub-3TA). filed Novem-
ber 10, 1978. Applicant: VOOR-
HORST, INC., 2099 East Packard
Highway, Charlotte, MI 48813. Repre-
sentative: Karl L. Gotting, 1200 Bank
of Lansing Building, Lansing, MI
48933. Animal and.poultry feed, in-
cluding soybean meal, animal and
poultry health products, pesticides, in
bulk and in packages, (A) between the
plant sites of Ralston Purina Compa-
ny at or near Richmond, Lafayette
and Milford, IN, on the one hand, and,
on the'other, points in Eaton County,
MI, (B) from the plant sites of Ralston
Purina Company at or near Richmond
and Lafayette. IN to points in Kalama-
zoo and Van Buren Counties, MI; and
(C) from the plant site of Ralston
Purina Company at or near Milford,
In to points in the Lower Peninsula of
MI except points in Berrian, Cass, St.
Joseph, Branch, .Van Buren and Kala-
mazoo Counties, MI, for 180 days. An
underlying ETA seeks 90 days authori-
ty. SUPPORTING SHIPPER(S): Ral-
ston Purina Company, Checkerboard
Square, St. Louis, MO 63188. SEND
PROTESTS TO: C. R. Flemming, ICC,
225 Federal Building, Lansing, MI
48933.

MC 142953 (Sub-ITA), filed Novem-
ber 15, - 1978. Applicant: C. A.
CARTER, INC., 239 Broadturn Road,
West Scarborough, ME 04074 Repre-
sentative: Carl A, Carter, 239 Broad-
turn Road, West Scarborough, ME
04074 scrap metals from points in NH,
to Everett, MA, for 180 days. An un-
derlying ETA seeks 90 days authority.
SUPPORTING SHIPPER(S): Proler-
ized New England Co., P.O. Box 48,
Rover Street, Everett, MA. SEND

PROTESTS TO: ICC, Rm. 305, 76
Pearl St., Portland, ME 04111

MC 143331 (Sub-3TA), filed Novem-
ber 8, 1978. - Applicant: FREIGHT
TRAIN TRUCKING, INC., 4906 East
Compton Boulevard, P.O. -Box 817.
Paramount, CA 90723. Representative:
William J. Monheim, P.O. Box 1756,
Whittier, CA 90609. Authority sought
to operate as a contract carrier, by
motor vehicle, over irregular routes,
transporting:. Dried noodles, from Gar-
dena, CA to Dallas and Houston. TX
Denver, CO; Kansas City, MO; Phoe-
nix, AZ; and Salt Lake City, UT, under
a continuing contract or contracts
with Nissin Foods (USA) Co., Inc., for
180 days. An underlying ETA seeks 90
days authority. Supporting shipper.
Nissin Foods (USA) Co., 2001 W. Rose-
crans Avenue, Gardena, CA 90249.
Send protests to: Irene Carlos, Trans-
portation Assistant, ICC, Rm. 1321
Federal Bldg., 300 North Los Angeles
Street, Los Angeles, CA 90012.

MC 144130 (Sub-3TA). filed October
17, 1978. Applicant: RUSSELL
GRILLS. d.b.a. GRILLS TRUCKING,
2225 East 33 Avenue, Vancouver, BC
Canada. Representative: James T.
Johnson. 1610 IBM Building, Seattle,
WA 98101. Authority sought to oper-
ate as a contract carrier, by motor ve-
hicle, over irregular routes, transport-
ing: Foundry supplies including
moulding sand and coated sand,
foundry facing, coal dust, sea coal and
carbon raiser, from points in CA., to
points of entry on the U.S. Canada
boundary line at or near Blaine, WA.,
restricted to traffic destined to points
in Canada and moving under a con-
tinuing contract or contracts, with
Overseas Commodities Ltd., for 180
days. SUPPORTING SHIPPER(S):
Overseas Commodities Limited, 750 In-
dustrial Avenue, Vancouver, B.C.
Canada V6A 2P3 SEND PROTESTS
TO: Hugh H. Chaffee DS, ICC, 858
Federal Bldg., 915 Second Avenue, Se-
attle, WA 98174.

MC 144351 (Sub-ITA), filed Novem-
ber 1, 1978. Applicant: DON HAU-
SAUER, d.b.a. DON HAUSAUER
TRUCKING. Fort Lincoln Estates,
Bismarck. ND 58501. Representative:
Charlbs E. Johnson, 418 East Rosser
Avenue, P.O. Box 1982, Bismarck, ND
58501. Floor coverings, from points in
GA and TN to points in ND, SD, WY,
and MT, for 180 days. An underlying
ETA'seeks 90 days authority. SUP-
PORTING SHIPPER(S): D & M
Carpet Sales, Box 678. Devils Lake,
ND 58301. SEND PROTESTS TO:
Ronald R. Mau, ICC, Room 268 Feder-
al Building and U.S. Post Office, 657
2nd Avenue North, Fargo, ND 58102.
.MC 144572 (Sub-6TA), filed Novem-

ber 13. 1978. Applicant: MONFORT
TRANSPORTATION CO., P.O. Box
G; Greeley CO 80631. Representative:
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John T. Wirth, 717 17th Street, Suite
2600, Denver, CO 80202. Paper and
paper products (except in bulk), from
the facilities of Champion Interna-
tional Corporation at or near Cincin-
nati and Hamilton, OH to the commer-
cial zones of Bentonville and Little'
Rock, AR; Colorado Springs and
Denver, CO; Clinton and Des Moines,
IA; Kansas City, Topeka and Wichita,
KS; Minneapolis and St. Paul, MN;
Kansas City and St. Louis, MO; Lin-
coin and Omaha, NE; and Oklahoma
City and Tulsa, OK, for 180 days. An
underlying ETA seeks 90 days authori-
ty. Supporting shipper:. Champion In-
ternational Corporation, Knights-
bridge Drive, Hamilton, OH. Send pro-
tests to: Roger L. Buchanan, ICC, 721
19th St., 492-Customs House, 'Denver,
CO 80202.

MC 144622 (Sub-26TA), filed Novem-
ber 14, 1978. Applicant: GLENN
BROS. TRUCKING, INC., P.O. Box
9343, Little Rock, AR 72219. Repre-
sentative: Phil Glenn (same as above).
Foodstuffs, rubber and plastic articles
and drugs, from- Altavista, VA to
points in AR, CA CO, IL, LA, OK, KS,
MO, TN, TX, UT, OR and WA, for 180
days. RESTRICTION: The operations
above are restricted to traffic originat-
ing at the facilities of Ross Laborato-
ries (a division of Abbott Laborato-
ries). An underlying ETA seeks 90
days authority. SUPPORTING
SHIPPER(S): Ross Laboratories (Divi-
sion of Abbott Laboratories), 625
Cleveland Avenue, Columbus, OH
*43216. SEND PROTESTS TO: William
H. Land, Jr., 3108 Federal Office
Building, 700 West Capitol, Little
Rock, AR 72201." ,

MC 144698 (Sub-3TA), filed October
17, 1978. Applicant: 'GAYLE A.
GARNER, dcb.a. GARNER TRUCK-
ING, 510 North Lennox, Casper, WY
82601. Representative: Gayle A.
Garner, 510 North Lennox, Casper,
WY 82601. Authority sought to oper-
ate as a contract carrier, by motor ve-
hicle, over irregular routes, transport-
ing: Motor vehicle parts, accessories,
bodies, hoists, tool boxes and materials
and supplies used In connection with
construction of special vehicles, be-
tween points in .WY and MT and
Houston, Dallas, Fort Worth, Abilene,
TX, Moore, Oklahoma City, Tulsa,
OK, Wichita and Ottawa, KS, under a
continuing contract or contracts with
Colman Equipment Co., Inc., Casper,
WY, for 180 days. An underlying ETA
seeks up to 90 days authority. SUP-
PORTING SHIPPER(S): Colman
Equipment Co., Inc., P.O. Box 213,
Casper, WY 82602. SEND PROTESTS
TO: Paul A. Naughton DS, ICC, Room
105 Federal Bldg., Court House, 111
South Wolcott, Casper, WY 82601.

MC 145465TA, filed October 2; 1978.
Applicant: GURN -ENTERPRISES,

INC., Route ;6, Box 8, Allegan, MI
49010. Representative: Edward' N.
Button, P.O. Box 1417, 1329 Pennsyl-
vania Avenue, Hagerstown, MAD 21740.
Authority sought to operate as a con-
tract carrier, by motor vehicle, over ir-
regular routes, transporting: Drugs
and toilet articles and materials and
supplies used in the manufacture, sale
and distribution thereof between Alle-
gan, MI, and points in its commercial
zone, on the one hand, and, on the
other, points in AR, CT, DE, DC, KY,
ME, MD, NJ, NY, NC, OH, PA, RI, SC,
TN, VT, VA, WV, NH, and AM under
a continuing contract or contracts,
with L. Perrigo Comphny, for 180
days. SUPPORTING SHIPPER(S): L.
Perrigo Company, 117 Water Street,
Allegan, I 49010. SEND PROTESTS
TO: C. R. Flemming DS, ICC, 225 Fed-
eral Building, Lansing, MI 48933.

MC 145485 (Sub-ITA), filed October
4, 1978. Applicant: DAVIS CARTAGE
CO., P.O. Box 96, Corunna, MI 48817.
Representative: William B. Elmer,
21635 East Nine Mile Road, St. Clair
Shores, MI 48080. Dried sugar beet
pulp, (in bulk, in dump vehicles), from
the facilities of Michigan Sugar Com-
pany at or near Caro, Carrollton, Cros-
well and Sebewaing, MI, to Essexville
and Port Huron, MI, restricted to traf-
fic having a subsequent movement by
water to points outside the continental
U.S., for 180 days. An underlying ETA
seeks up to 90 days authority. SUP-
PORTING- SHIPPER(S): Michigan

'Sugar Company, 300 Plaza North, P.O.
Box 960, Saginaw, MI 48606. SEND
PROTESTS TO: C. R. Flemming DS,
ICC, 225 Federal Building, Lansing,
MI 48933.

MC 145513 (Sub-2TA), filed Novem-
ber 17, 1978. Applicant: SERVICE
TRANSPORTATION, INC., 125 North
6th Street, Payette, ID 83661. Repre-
sentative: Timothy R. Stivers, P.O.
Box 162, Boise, ID 83701. Authority
sought to operate as a contract carri-
er, by motor vehicle, over, irregular
routes, transporting Dairy products,
equipments, materials, and supplies
used in the conduct of such business,-
between the facilities of Gossner
Cheese Co., at or near Logan, UT, on
the one hand and on the other, points
in ID, OR, WA, and CA, under a con-
tinuing contract or contracts with
Gossner Cheese Co., and between the
facilities of Swiss Village Cheese at or
near Nampa, ID, on the one hand and
on the other, points in CA, OR, UT,
and WA, under continuing contract or
contracts wi*th Swiss Village Cheese,
for 180 days. An underlying ETA seeks
to 90 days authority. SUPPORTING
SHIPPER(S): .Gossner Cheese Co.,
10th North, Logan, UT 84321. Swiss
Village Cheese, P.O. Box 280, Nampa,
ID 83651. SEND PROTESTS TO:
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Barney L. Hardin. ICC. 1471 Shoreline
Dr., Suite 110, Boise, ID 83706.

MC 145588 TA, filed October 17,
1978. Applicant: GULF-MIDWEST-
ER1N, INCORPORATED, 12151 West
44th Avenue, Wheat Ridge, CO 80033.
Representative: William W. Selman,
18500 John F. Kennedy Boulevard,
Houston, TX 7'205. Foodstuff, frozen
or other than frozen, and canned
goods, from facilities of Skyland Foods
Corp., at or near Delta. CO, to all
points in the _tates of Arizona, Cali-
fornia, Illinois. Iowa, Kansas, Nebras-
ka, Oklahoma, New Mexico, Missouri,
Texas and Utah, for 180 days. An un-
derlying ETA seeks up to 90 days au-
thority. SUPPORTING SHIPPER(S):
Skyland Food Corporation, 9th &
Dodge Street, Delta, CO 81416. SEND
PROTESTS TO: Roger L. Buchanan
DS, ICC. 721 19th Street. 492 U.S. Cus-
toms House, Denver, CO 80202.

MC .145660 (Sub-ITA), filed Novem-
ber 17, 1978. Applicant: CALLISTER
& SONS TRUCKING, 3077 Midwest
Drive, Salt Lake City, UT 84118. Rep-
resentative: Stuart L. Poelman, 700
Continental Bank Building, Salt Lake
City, UT 8410L Lumber, lumber mill
products and wood fiber building ma-
terials from points in WA and OR and
points in CA In and north of the coun-
ties of Sonoma, Napa, Solano, San
Joaquin, Calaveras, and Tuolumme to
points in UT, ID, WY and CO. for 180
days. An underlying ETA seeks 90
days authority. There are (6) state-
ments of support attached to the ap-
plication which may be examined at
the Interstate Commerce Commission
in Washington, DC, or copies thereof
which may be examined at the field
office named below. SEND PRO-
TESTS TO: L. D. Heifer, ICC, 5301
Federal Building, Salt Lake City. UT
.84138.

MC 145680 (Sub ITA). filed Novem-
ber 16, 1978. Applicant: C & R
TRUCKING, LTD., 2955 Packers
Avenue, Madison, WI 53704. Repre-
sentative: Michael J. Wyngaard, 150
East Gilman Street, -Madison, WI
53703. (1) Bakery goods, from the
facilities utilized by Bagels Forever,
Inc., at Madison and Milwaukee, WI to
points in St. Louis, Olmsted, Ramsey
and Hennepin Counties, MIN; and Chi-
cago and its commercial zone, IL; and
(2) Flour, From points in St. Louis,
Olmsted, Ramsey and Hennepin Coun-
ties, MN; and Chicago and its commer-
cial zone, IL to the facilities utilized by
Bagels Forever, Inc., at Madison and
Milwaukee, WI, for 180 days. An un-
derlying ETA seeks 90 days authority.
SUPPORTING SHIPPER(S): Bagels
Forever, Inc., 2947 University Avenue,
Madison, WI 53705. SEND PRO-
TESTS TO: Mr. John Ryden ICC.
U.S. Federal Courthouse. Room 619,

517 East Wisconsin. Milwaukee, WI
53202.

MC 145710 TA. filed November 8.
1978. Applicant: CHARLES ALBERT
MACON, db.a. Macon Farms Truck
and Truck LeasIng, 101 Evans Road.
Cheraw, SC 29520. Representative:
Robert W. Gerson or Jamje W. Free-
man, 1400 Candler Building, Atlanta.
GA 30303. Authority sought to oper-
ate as a contract carrier, by motor ve-
hicle, over Irregular routes, transport-
Ing Containers, container components
and ends, container closures, and ma-
terials, equipment and 4upplies used
in the manufacture and distribution
of containers, container ends and con-
tainer closures, except commodities in
bulk, between Cheraw, SC on the one
hand, and on the other, points in At
AR, DE, GA. KY, LA, MD, MS, MO.
NJ, NC, PA, TN, TX, and VA, under a
continuing contract or contracts with
Crown Cork and Seal. Inc., for 180
days. An underlying ETA seeks 90
days authority. SUPPORTING
SHIPPER(S): Crown Cork and Seal,
Inc., P. 0. Box 792, Cheraw. SC 29520.
SEND PROTESTS TO: . . Stroth-
eld. ICC, Room 302. 1400 Building,
1400 Plckens Street, Columbia. SC
20201.

MC 145712 TA. filed November 8.
1978. Applicant: DALE A. EADER.
P.O. Box 30213, Blllng2, MT 59107.
Representative: Jerome Anderson, An-
derson, Symmens, Brown. Gerbase,
Cebull & Jones, 100 Transwestern
Building, Billings, MT 59101. Authori-
ty sought to operate as a contract car-
rier, by x-notor vehicle, over irregular
routes, transporting: Brick, building
block, sewer'tile and allied clay prod-
ucts, from Billings and Lewistown, MT
to points and places n Mercer County,
ND, under a continuing conti-act or
contracts with The Lovell Clay Prod-
ucts Company, for 180 days. An under-
lying ETA seeks 90 days authority.
SUPPORTING SHIPPER(S): The
Lovell Clay Products Company. P. 0.
Box 2096, Billings, MT 59103. SEND
PROTESTS TO: Paul J. Labane, ICC,
2602 First Avenue North. Billings, MT
59101.

MC 145714 TA, filed November 9.
1978. Applicant: EARL M. CHRISTO-
PHERSON, d.b.a., CHRISTOPHER-
SON TRUCKING, Rural Route 3.
Mondovi, MI 54755. Representative:
Wayne W. Wilson, 150 E. Gilman
Street, Madison, WI 53703. (1)
Lumber, lumber products; ties, tim-
bers, posts and logs, from the Town of
Dover, Buffalo County, WI to points
in WY; and (2) Lumber, From points
in WY and SD to the town of Dover,
Buffalo County, WI, for 180 days. An
underlying ETA seeks 90 days authori-
ty. SUPPORTING SHIPPER(S):
Leirmo Lumber, Inc., Box B, Mondovi,
WI 54755. SEND PROTESTS TO: De-
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lores A. Poe, ICC, 414 Federal Build- er by motor vehicle, over irregular
ing and U.S. Court House, 110 South routes, transporting* Machinery, ma-
4th Street, Minneapolis, MN 55401. chine parts, and trailers, from Oregon,

MC 145743 (Sub-ITA5, filed Novem- IL to points in the 48 states and used
beM 11978. Applicant-TFS, INC., machinery and trailers and supplies
Ber 13, 1978. Applic2, ranT InC, used in the manufacture of machinery,
Box 126, Rr tRoute 2, Grand Island, machine parts and trailers, from 48
NE 68801. Representative: Gailyn L. states to Oregon, IL under a continu-
Larsen, P.O. Box 81849, Lincoln, NE, ing contract or contracts with E. D.
68501. Frozen onion products and Etnyrq & Co., for 180 days. An under-
frozen mushrooms from the facilities lying ETA seeks 90 days authority.
of Delicious Foods, at or near Grand SUPPORTING SHIPPER(S): E. D.
Island, Lincoln, and Hastings, NE. to Etnyre & Co., 200 Jefferson Street,
points in the United States (except Oregon, IL. SEND PROTESTS TO:
AK and HI), for 180 days. An underly- Lois M. Stahl, ICC, Everett McKinley
ing ETA seeks 90 days authority. Sup- Dirkien Building, 219 South Dearborn
porting shipper: Delicious Foods Co., Street, Room 1386, Chicago, IL 60604.
Box 730, Grand Island, NE. Send pro-
tests to Max Johnston, ICC, 285 Fed- MC 145750 (TA), filed November 14,
eral Building & U.S: Court House, 100' 1978. Applicant: CHARLES SIZE-
Centennial Mall North, Lincoln, NE MORE, d.b.a. C.S. TRUCK-SERVICE,
68508. 930 Caroline Street, O'Fallon IL 62269.

Representative: Charles Sizemore
MC 145747 (Sub-ITA), filed Novem- (same as above). Authority sought to

ber 16, 1978. Applicant: R & S operate as a contract carrier, by motor
TRANSPORT INC., 3601 Wyoming vehicle, over irregular routes, trans-
Avenue, Dearborn, MI 48120. Repre- porting: Ice cream, sherberts, ice cream
sentative: David A. Turano, 100 East novelties and related dairy products,
Broad Street, Columbus, OH 43215. between O'Fallon, IL, on the one
Portland cement and mortar from hand, and, on the other, points in IN
East Fultonham, ORI, to points in IN, and MO, under a continuing contract
KY, MI, PA, and WV; and from Nitro, or contracts with Prairie Farms Dairy,
WV, to points in KY, OH, and PA, for Inc., for 180 days. An underlying ETA
180 days. Axi underlying ETA seeks 90 seeks 90 days authority. SUPPORT-
days authority. SUPPORTING ING SHIPPER(S): Prairie Farms
SHIPPER(S): Columbis Cenent Corpo- Dairy, Inc., 1800 Adams Street, Gran-
ration, 3059 East Mound St., Colum- ite City, IL 62040. SEND PROTESTS
bus, OH 43209. SEND PROTESTS TO: Charles D. Little, ICC, 414 Leland
TO: Tim Qdinn, ICC, Bureau of Oper- Office' Building, .527 East Capitol
ations, 604 Federal Bldg. & U.S. Court- Avenue, Springfield, IL 62701.
house, 231 West Lafayette Blvd., De-
troit, MI 48226. MC 145752 (TA), filed November 15,

1978. Applicant: FRANK M. DANIEL-
-MC 145748 (Sub-1TA), filed Novem- SEN, d.b.a. DANIELSEN TRUCKS

ber 11, 1978. Applicant: MEYERS AND TRACTORS, 26643 Whitehorn
TRANSFER, INC. Route 64 East, Mt. Drive, Palos Verdes, CA 90274. Repre-
Morris, IL 61054. Representative: sentative: Frank M. Danielsen, 26643
Robert, H. Levy, 29 South LaSalle Whitehorn Drive, Palos Verdes, CA
Street, Chicago, IL 60603. Authority 90274. Authority sought to operate as
sought to operate as a contract carri- a contract carrier, by motor vehicle,

over irregular routes, transporting: (1)
Lumber, plywood and wooden panell-
ing, with or without trailers equipped
with lumber rollers, (a) from Long
Beach Harbor, CA., to points in Impe-
rial, Los Angeles, Orange, Riverside,
San Bernardino and San Diego Coun-
ties, CA., and (b) from Long Beach
Harbor, CA., to the facilities of Weyer-
haeuser Company located at Fresno,
CA., under a continuing contract or
contracts with Weyerhaeuser Compa-

* ny located at Long Beach, CA., and (2)
Lumber, (a) from Los Angeles and
Long Beach Harbors, CA., and (b)
from San Diego Harbor, CA., to points
in Imperial, Los Angeles, Orange, Riv-
erside, San Bernardino and San Diego
Counties, CA., under a continuing con-

-tract or contracts with Tr-County
Lumber, Inc., located at Oceanside,
CA, for 180 days. *SUPPORTING
SHIPPER(S): Weyerhaeuser Compa-
ny, 1930 Edison Way, Long Beach, CA
90801. Tr-County Lumber, Inc., P.O.
Box 388, Oceanside, CA 92054. SEND
PROTESTS TO: Irene Carlos, ICC,
Rm. 1321 Federal Bldg., 300 North Los
Angeles Street, Los Angeles, CA 90012.

MC 145755 (TA), filed November 11,
1978. Applicant: D & L CARTAGE,
INC., P.O. Box 170, 1865 Bernice
Road, Lansing, IL 60438. Representa-
tive: James Robert Evans, 145 West
Wisconsin Avenue, Neenah, WI 54956.
Soybean meal and soybean hulls in
bulk, from Chicago, IL, to points in IN,
MI and WI, for 180 days. SUPPORT-
ING SHIPPER(S): Cargill, Inc., 122nd
and Torrence Avenue, Chicago, IL
60617. SEND PROTESTS TO: Lois M.
Stahl, ICC, 219 -South Dearborn
Street, Room 1386, Chicago, IL 60604.

By the Commission.

H. G. Hornxv, Jr.
Acting Secretary.

[FR Doc. 78-35859 Filed 12-27-78: 8:46 am)
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sunshine act meetings
Tnis section of the FEDERA. REGISTER contains notices of meetings pubrished under the "Government ;a the nshune Ad" (Pub. L 94-409L 5 U.S.C.

552beX3).

CONTENTS

Civil Aeronautics Board..........
Federal Deposit Insurance

Corporation
Nuclear RegulatoryCommission .............-
Postal Rate Commission_.......
Postal Service...... . .
United States Railway

Items
1, 2

3

4.5
6

7,8

9

[6320-01-M]

CIVIL AERONAUTICS BOARD.
Notice of addition of item to the De-

cember 21, 1978, meeting agenda.

TIME AND DATE- 10 am., December
21, 1978.
PLACE: Room 1027, 1825 Connecticut
Avenue NW., Washington. D.C. 20428.

SUBJECT:. Docket 34240; Application
of Kris Kringle for authorization to
provide service in celebration of the
annual Festival, of Children. (Memo
8388, BPDA.)

STATUS- Open.

PERSON TO CONTACT:.
Phyllis T. Kaylor, the Secretary,
202-673-5068.

SUPP.EMENTARY INFORMATION:
The Board notes that certain holidays
affecting the well-being of the world's
children will occur prior to the next
scheduled Board Meeting. Approval is
needed before the applicant can per-
form the anticipated operation. Ac-
cordingly, the following Members have
voted that agency business requires
the addition of this item to the De-
cember 21, 1978 agenda. and that no
earlier announcement of this addition
was possible: Chairman Marvin S.
Cohen, Member Elizabeth E. Bailey,
and Member Gloria Schaffer.

fS-20i1-78 Filed 12-26-18; 10:31 am]

[6320-01-M]
2

CIVIL AERONAUTCS BOARD.
Notice of deletions of items and

change of time to the December 21,
1978, meeting agenda

TIME AND DATE: 10 am., December
21. 1978.
PLACM: Room 1027, 1825 Connecticut
Avenue NW., Washington. D.C. 20428.

SUBJECT: 16. (1) Docket 33223. Fed-
eral Express petition for an order to
show cause on Its certificate applica-
tion for Mdway-Cleveland/Detrolt/
Kansas CltylMlnneapolls/Plttsburgh/
St. Louis nonstop authority. (2)
Docket 33462, WrIght's petition for an
order to show cause on Its certificate
amendment application for Midway-
Cleveland/Detroit nonstop authority.
(3) Docket 33548, Frontier's applica-
tion for Midway-Cleveland/Detroit/
Kansas City/Linmeapolls/Plttsburgh/
St. Louis nonstop authority and Its
motion to consolidate with Federal Ex-
press' application, (4) American's
answer requesting some of the same
authority. (Memo 8373. 8373-A,.
BPDA, OGC, BALJ,)
29. Part 252 of the Board's Economic
Regulations--(1) Final rule on seating
segregation (2) Proposed rules on fur-
ther amendments. (Memo 7323 -.
7323-P, OGC)
STATUS: Open.
PERSON TO CONTACT:.

Phyllis T. Kaylor, the Secretary.
202-673-5068.

SUPPLEMENTARY INFORMATION:
Item 16 was deleted from the Decem-
ber 21, 1978 agenda due to further
staff coordination. Member O'Mella
was not present at the December 21.
1978 meeting and would like Item 29
to be discussed when he is present. Ac-
cordingly, the following Members have
voted that agency business requires
the deletions of Items 16 and 29 from
the December 21. 1978 agenda and no
earlier announcement of this change
was possible. Chairman Marvin S.
Cohen, Member ElIzabeith E. Bailey,
and Member Gloria Schaffer.

[S-2602-78 Filed 12-26-78; 10:31 am]

[6714-01-M]

3
FEDERAL DEPOSIT INSURANCE
CORPORATION.

Notice of Changes In Subled Matffr of Agency
Meeting

Pursuant to the provisions of subsec-
tion (e)(2) of the "Government In the

Sunshine Act' (5 US.C. 552b(eX2)),
notice is hereby given that at its open
meeting held at 2:00 pm. on November
30. 1978, the Corporation's Board &
Directors determined, on motion of
Acting Chairman John G. Heimann
seconded by Director William M.
Isaac. that Corporation business re-
quired the addition of the following
matters to the agenda for the meeting.
on less than seven days' notice to the
public:

Memorandum and resolution propos-
ing the publication for comment of
amendments to Part 345 of the Corpo-
rations rules and regulations, entitled
"Community Reinvestment," to imple-
ment an amendmefit to the communi-
ty Reinvestment Act of 1977 which re-
lates to financial Institutions whose
business predominantly consists of
serving the needs of military person-
nel who are not located within a de-
fined geographic area.

Resolution proposing the adoption
of a Liquidation Graded Pay System
for the Corporation.

The Board further voted, by the
same majority vote, to withdraw from
consideration a memorandum and res-
olution proposing the adoption of a
statement of policy, and the publica-
tion for comment of proposed amend-
ments to Part 337 of the Corporation's
rules and regulations, regarding
income derived from the sale by bank
insiders of credit life, health or acci-
dent Insurance to loan customers of in-
sured State nonmember banks.

The Board of Directors further de-
termined, by the same majority vote.
that no earlier notice of these changes
In the subject matter of the meeting
was practicable.

Dated: November 30,1978.
FDEnAL DEPOSIT I~suiAqczCORPOR.ATIONr,
HoLE IL. RoBNsoN,

Assistance Executidve Secretary.
[S-2605-78 Piled 12-26-78; 2:32 pm]

[7590-01-M]

4

NUCLER REGULATORY COMETssOff.
TIME AND DATER December 21, 1978
(changes).

.PLACE: Commissioners Conference
Room, 1717 H Street NW Washing-
ton, D.C.
STATUS: Open/closed.
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MATTERS TO BE CONSIDERED:

THURSDAY, DECEMBER 21

12 a.m. (approximately)-l. Affirma-
tion session (approximately 10 min-
utes) (public meeting).

a. Order in UCS petition for reconsideration
postponed.

b. 145b. Waiver for Employment.

2:30. p.m.-2. Discussion of nuclear
export-related matter (approximately
1 hour, closed-exemption 1).

NoTE.-The Commission voted unanimous-
ly on December 21 to hold the above on less
than 7 days notice to the, public. Prompt
scheduling was required in order to assure
that response deadlines would be met in a
timely fashion.

CONTACT PERSON FOR MORE IN-
FORMATION:

Walter Magee (202) 634-1410.
RoBER M. TWEED,

Office of the Secretary.

DECEMBER 21, 1978.
ES-2606-78 Filed 12-26-78; 2:32 pm]

[7590-01-M]

NUCLEAR REGULATORY COM-
MISSION.

TIME AND DATE: December 22, 1978.

PLACE: Commissioners Conference
Room, 1717 H Street NW., Washing-
ton, D.C.

STATUS: Open/closed.

MATTERS TO BE CONSIDERED:

FRIDAY, DECEMBER 22

9:30 a.m.-1. The meeting titled dis-
cussion and vote-on a member of the
Palo Verde Hearing Board (approxi-
mately 1 hour, public meeting) has
been rescheduled to 2:30 p.m.

3 p.m.-1. Discussion of international
safeguards-export matter (approxi-
mately 1 hour, closed-Exemption 1).
NOTE.-The Commission voted 4-0 (Com-

missioner Kennedy not participating) on
December 22 to hold the 3:00 item on less
than 7 days notice to the public. Prompt at-
tention was needed for this meeting of Im-
portance.

CONTACT PERSON FOR MORE IN-
FORMATION:

Walter Magee, 202-634-1410.
RoGER M. TwEED,

Office of the Secretary.
DECEMBER 22, 1978.

[S-2607-78 Filed 12-26-78; 2:32 pm]

SUNSHINE ACT MEETINGS

[7715-01-M] -

6

POSTAL RATE COMMISSION.
TIME AND DATE: 10 a.m.,- Thursday,
January 4, 1979.
PLACE: Conference Room, room 500,
2000 L Street NW., Washington, D.C.

STATUS: Open/closed.

MATTERS TO BE CONSIDERED:
Open meetinge Docket No. MC79-2-Discus-

sion of possible field hearings.
Closed meeting* Discussion of potential mail

classification proceeding dealing with red-
tag publications.

Closed pursuant to 5 U.S.C. 552b(c)(10).

CONTACT PERSON FOR MORE IN-
FORMATION:
'Ned Callan, Information Officer,

Postal Rate Commission, Room 500,
2000 L Street NW., Washihgton,
D.C. 20268, telephone 202-254-5614.

[S-2604-78 Filed 12-26-78; 12:29 pm]

[7710-12-M]

7

POSTAL SERVICE-BOARD OF
GOVERNORS.

MEETING

The Board of Governors of the
United States Postal Service, pursuant
to its Bylaws (39 CFR 7.5) and the
Government in the Sunshine Act (5
U.S.C. 552b), hereby gives notice that
it intends to hold a meeting at 9:00
A.M. on Tuesday, January 9, 1979, in
the Banjamin Franklin Room, 11th
Floor, Postal Service Headquarters,
475 L'Enfant Plaza, S.W., Washington,
D.C. 20260. The meeting is open to the
public. The Board expects to discuss
the matters stated in the Agenda
which is set forth below. Requests for
information about the meeting should
be addressed to the Secretary of the
Board, Louis A. Cox, at (202) 245-4632.

AGElkiDA

1? Minutes of the Previous Meeting.
2. Remarks of the Postmaster Gen-

eral.
(In keeping with its consistent prac-

tice, the Board's agenda provides this
opportunity for the Postmaster Gen-
eral to inform the members of miscel-
laneous current developments con-
cerning the Postal Service. He might
report, for example, the occurrence of
a recent Congressional hearing, the
appointment or assignment of a key
official, or the effect on postal oper-
ations of unusual weather or a major
strike in the transportation industry.
Nothing that requires a .decision by
the Board is brought up under this
item.)

3. Performance Report on Christmas
Mail.

(Mr. Conway, Deputy Postmaster
General, will report on the service per.
formance of the USPS during the
Christmas mailing period.)

4. Annual Report on Open Meetings
Compliance.

(Mr. Cox, General Counsel, will pres-
ent for the approval of the Board, the
annual report to Congress that is re-
quired by the Government In the Sun-
shine Act regarding the Board's com-
pliance with the Act.

5. Temporary classification change
proposal for Carrier Route Presort
Third-class Bulk Mall.

(Under the Postal Reorganization
Act (39 U.S.C. § 3641(e)), if the Postal
Rate Commission does not transmit a
recommended decision on a change in
the Mall Classification Schedule to
the Governors of the Postal Service
within ninety days after the Postal

.Service has submitted to the Commis-
sion a request for such a recommended
decision, the Postal Service, upon ten
days notice in the FEszRAL RsxsEain,
may place into effect temporary
changes in the Mail Classification
Schedule in accordance with proposed
changes under consideration by the
Commission. The Postal Service re-
quested a recommended decision on
September 8, 1978, to change the Do-
mestic Mail Classification Schedule to
establish a third-class carrier route
presort subclass. The Board will con-
sider the question of whether the
Postal Service should place the pro-
posal into effect on a temporary basis.

6. Annual Report of the Postmaster
General.,

(The Board will consider the Annual
Report of the Postmaster General to
the Board concerning the operations
of the Postal Service as required by 39
U.S.C. § 2402. Upon approval thereof,
or after making such changes as it
considers appropriate, the Board is to
transmit this report to the President
arid to the Congress.)

7. Capital Investment Projects.
(a) Container Procurement. (Mr.

Coughlin, Assistant Postmaster Gener-
al, Mail Processing Department, will
present a'proposed capital investment
for the procurement of containers fall-
ing into severa~major categories.

(b) Proposed new General Mall Fa-
cility and Vehicle Maintenance Facili-
ty at Pittsburgh, Pennsylvania. (Mr.
Biglin, Senior Assistant Postmaster
General, Administration Group, will
present a proposed capital investment
for a new postal facility at Pittsburgh,
Pennsylvania.)

(c) Procurement of One-Ton Trucks.
(Mr. Braughton, Assistant Postmaster
General, Delivery Services Depart-
ment, will present a proposal for a cap-
ital investment for the purchase of
1,858 one-ton trucks.)
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8. Recommended Decision of the
Postal Rate -Commission on a Pro-
posed Change in the Domestic Mail
Classification Schedule.

(The Governors will consider the
Recommended Decision of the Com-
mission dated December 7, 1978, to
Reject a Proposal by Dow Jones and
Company to Restructure Second-Class
Rates (Docket No. M&C76-2).)

9. Election of Chairman and Vice-
Chairman of the Board and Appoint-
ment of Committees of the Board.

(Under the Board's Bylaws, the first
regular meeting of each calendar year
is designated as the Annual Meeting.
The terms of the Chairman and Vice-
Chairman of the Board expire at the
end of the first Annual Meeting fol-
lowing the meeting at which they were
elected. Accordingly, the Board will
consider the election of a Chairman
and a Vice-Chairman. In addition, the
terms of appointments to committees
of the Board expire at the end of each
Annual Meeting. The Chairman of the
Board appoints the Chairman and
members of each Committee.}

Louis A. Cox,
Secretary.

[S-2599-78 Filed 12-26-78; 10:31 am]

[7710-12-M]
8

POSTAL SERVICE-BOARD OF
GOVERNORS.

COLrITTEE MEETING
The Committee on Postal Rates of

SUNSHINE ACT MEETINGS

the Board of Governors of the United
States Postal Service, pursuant to the
Bylaws of the Board (39 CFR 5.2, 7.5)
and the Government in the Sunshine
Act (5 U.S.C. 552b), hereby -gives
notice that it intends to hold a meet-
ing at 8:30 A.M. on Tuesday, January
9, 1979, in the Benjamin Franklin
Room, 11th Floor, Postal Service
Headquarters, 475 L'Enfant Plaza,
SW., Washington, D.C. 20260. The
meeting Is open to the public. Re-
quests for information about the meet-
ing should be addressed to the Secre-
tary of the Board, Louis A. Cox, at
(202) 245-4632.

The Committee will discuss the Rec-
ommended Decision of December 7,
1978, to Reject a Proposal by Dow
Jones and Company to Restructure
Second-Class Rates (Docket No.
MC76-2).

Louis A. Cox,
Secretary.

[S-2600-78 Flied 12-26-78; 10:31 am]

[8240-01-M]

9

UNITED STATES RAILWAY ASSO-
CIATION.
TIME AND DATE: 9 a.m., January 4,
1979.
PLACE: Board Room, room 2-500,
fifth floor, 955 L'Enfant Plaza North
SW., Washington, D.C. 20595.
STATUS: Parts of this meeting will be

60721-60741

open to the public. The rest of the
meeting vil be closed to the public."
MATTERS TO BE CONSIDERED BY
THE BOARD OF DIRECTORS:

PORTIONS CLOSED To Tim PuBLic (9a~m.)

1. Consideration of internal person-
nel matters.

2. Review of Conrail proprietary and
financial information for monitoring
and investment purposes.

3. Review of Delaware and Hudson
Railway Company proprietary and fi-
nancial information for monitoring
and investment purposes.

4. Litigation report.

PORTIONS OPEN To THE PUBLIc (1:30
p.m.)

5. Approval of minutes of the De-
cember 7, 1978 Board of Directors
meeting and the December 15, 1978
meeting of the Executive Committee
of the Board of Directors.

6. Discussion of Annual Report.
7. Report on Conrail monitoring.
8. Consideration of Conrail first

quarter 1979 Investment Commitment.
9. Consideration of Conrail draw-

dovwn request for January 1979.
10. Consideration of Conrail waiver

requests.
11. Consideration of 211(h) program.
12. Contract actions (extensions and

approvals).

CONTACT PERSON FOR MORE IN-
FORMATION:

Alex Bilanow, 202-426-4250.
[S-2603-78 Filed 12-26-78; 10:31 am]
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RULES AND REGULATIONS

[4210-01-M]
Title 24-Housing and Urban

Development

CHAPTER V-OFFICE OF ASSISTANT
SECRETARY FOR COMMUNITY
PLANNING AND DEVELOPMENT

[Docket No. R-78-587]

PART 570-COMMUNITY
DEVELOPMENT BLOCK GRANTS

Discretionary Grants From Secretary's
Fund in Behalf of New Communi-
ties

AGENCY: Department of Housing
and Urban Development.

ACTION: Interim rule.
SUMMARY: The interim rule revises
the Section of the CDBG regulations
governing grants in behalf of new
communities from the Secretary's Dis-
cretionary Fund:" The revision is in-
tended to clarify the existing require-
ments under that Section as well as to
incorporate new, provisions reflecting,
changes in Departmental policy. Chief
among the new provisions are new se-
lection criteria, new citizen participa-
tion requirements, a new application
submission cycle and a requirement
for an NCDC finding that the new
community is in compliance with its
low and moderate income .housing
goals prior to the award of any grant
under this Section.
DATES: Effective date: December 28,
1978. Comments received on or before
January 29, 1979 will be considered in
preparing the final rule.
ADDRESS: Comments should be sent
to: Rules Docket Clerk, Office of Gen-
eral Counsel, Room 5218, Department
of Housing and Urban Development,
451 7th Street, SW., Washington, D.C.
20410.
FOR FURTHER INFORMATION
CONTACT: ,.

Robert Warner, Project Support Di-
vision, New Community Develop-
ment Corporation, Department of
Housing and Urban Development,
Washington, D.C. 20410, 202-755-
6092.

SUPPLEMENTAL , INFORMATION:
Section 570.403 of Subpart E (Secre-
tary's Fund) of theCommunity D5evel-
bpment Block Grant,(CDBG) Regula-
tions (24 CFR Part 570) has been reor-
ganized, edited and partially rewritten
In addition to having new provisions
added. The purpose of the editing and
revision is to include policies and inter-
pretations accumulated since the regu-
lation was initially issued, to eliminate
obsolete language, to conform the reg-
ulation to changes in Subpart C of the

CDBG regulations (Eligible Activities)
and in the New Communities Program,
and to improve the readability and
usefulness of thq-regulation. The Gen-
eral Manager, New Community Devel-
opment Corporation (NCDC), has also
determined that the existing criterion
for selection of activities and projects
for assistance under this Section is not
fully consistent with Departmental
goals and should be revised to clearly
state that priority consideration will
be given to projects- and activities
which benefit low- and. moderate-
income persons or which are necessary
to maintain the economic viability of
the new community.

For the reasons discussed below, the
Secretary has determined that these
revised regulations are urgently
needed for the Fiscal Year 1979 grant
cycle and that it is impractical and
cd-ntrary to the public interest to pro-
vide for notice and public comment
before this revised Section becomes ef-
fective.

Applications for funds under this
Section must be received by NCDC be-
tween October 1, 1978 and January 31,
1979 in order to be reviewed and ap-
proved in conjunction with the annual
new community project budget cycle.

Pursuant to formal Budget Agree-
ments with the Secretary, such new
community project budgets are re-
quired to be submitted by most new
community developers by specified
dates between October. 31 and January
31. Four of the budget submissions are
due on October 31, another on-Novem-
ber 30 and the sixth on January 31.
The grant applications need to be sub-
mitted, reviewed and approved at the
same time as the budgets because, to a
great extent, the Secretary's alpproval
of the budgets is based on her agree-
ment to approve funds under this Sec-
tion for certain facilities and land de-
velopment activities reflected. in the
budgets. Being in a position to analyze
the budgets and the grant applications
at the same time not only improves
the Secretary's ability to appove the
budgets within the time frames includ-
ed in the Budget Agreements, but also
provides the comprehensive informa-
tion necessary for her to make sound
judgments and decisions with respect
to grants to the six new community
projects which" have Budget Agree-
ments.

Publication of this rule as an interim
rule establishes the much-needed re-
quirement to submit applications with
the- budgets and provides essential
guidance to applicants on what should
be included in their applications. Pres-
ent regulations do not contain compa-
rable requirements. Interested persons
are invited to participate in the
making of the final rule by submitting
comments, suggestions afid relevant
information (referring to the above

docket number), to the Rules Docket
Clerk, Office of the General Counsel,

-Room 5218, 451 7th Street, SW,,
Washingtc,n, D.C. 20410. All comments
will be carefully considered before
adoption of the final rule. Copies of
the commelits submitted will be avail-
able during business hours at the
above address for public Inspection
and copying.

Because this rulo represents a gener-
al revision and reorganization of the
existing Section 570.403, tile changes
will be discussed below paragraph-by.
paragraph.

GENERAL

Existing paragraph (a) has been re-
numbered paragraph (a)(1) and edited
for clarity. The substance of para-
graph (a)(2) Is contained in existing
Section 570.400(a), which provision is
expected to be eliminated In a future
general revision of Subpart E. Para-
graph (a)(2) has also been revised to
conform to changes in Subpart desig-
nations published at 43 FR 8434,
March 1, 1978.

ELIGIBLE APPLICANTS

Paragraph (b) has been reorganized
and rewritten to eliminate the confus-
ing introductory sentences of existing
paragraph (b). The new language
groups eligible applicants by public
and private entities and provides addi-
tional definitional references. While
worded differently In some cases, the
eligibility of public applicants Is sub.
stantially the same as in prior regula-
tions. The new definition of eligible
private developer-applicants elimi-
nates an unused reference to "subsid-
iaries" and drops the former proviso to
that definition, which is now deemed
unnecessary in light of revised require-
ments regarding public ownership of
completed grant-assisted facilities.
The definition of eligible community
association-applicant4 has also been
edited for clarity and drops the specif-
ic reference to "community authorities
established under State law", which
are covered by clause (1)(iii) of the re-
vised paragraph (b). The definition
also adds a requirement for financial
capability of the community associ-
ation in addition to legal and adminis-
trative capability.

APPLICATION REQUIREMENTS-

Paragraph (c) of the interim rule
corresponds to paragraph (c) of the
existing Section 570.403, with certain
technical andeditorial revisions.

The application filing period con-
tained in the last sentence of the ex-
isting subparagraph (1) has been re-
vised and placed In paragraph (d) of
this Section.

Subparagraph (2) entitled "Activi-
ties Program" has been rewritten to
list in greater detail the information
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describing the proposed grant activi-
ties and projects required to be sub-
mitted as part of the application
under this Section. In addition, HUD
is asking for information not previous-
ly required so that better eligibility
and funding determinations can be
made. New information to be required
includes information relating the pro-
posed activities to the selection crite-
ria and the New Community's ap-
proved Budget (if applicable), applica-
ble environmental and A-95 clear-
ances, and ownership of the sites of
proposed grant-assisted facilities.
Much of this information, except as
related to the selection criteria, has
previously been required by NCDC by
letter.

The certifications required in sub-
paragraph (3) are being amended to
conform with the revised certifications
listing in Section 570.307, and to speci-
fy more clearly the certifications re-
quired of the. various classes of appli-
cants. In addition to the certifications
previously required, all applicants will
also provide the certifications in Sec-
tion 570.307 paragraph (I) concerning
compliance with certain special re-
quirements; paragraph (j) concerning

--evaluation of flood hazards; paragraph
" (k) concerning the makIng of buildings

and facilities accessible to, and useable
by, the physically handicapped; para-
graph r) concerning HUD's right to
examine all records, books, etc. related
to the grant; paragraph (s) concerning
compliance with the Environmental
Protection Agency's requirements with
regard to Violating Facilities; para-
-graph (t) concerning flood insurance
purchase requirements; and paragraph
(u) concerning compliance with var-
ious historic preservation require-
ments. Public body applicants will, in
addition, provide the following certifi-
cations in Section 570.307 which were
not previously required: paragraph (b)
concerning adoption of a resolution
authorizing the filing of the applica-
tion, paragraph (p) concerning em-
ployees' use of positions for private
gain, and paragraph (q) concerning
compliance with provisions of the
Hatch Act.

Subparagraph (4) is merely being
edited and rewritten and does not
change in substance from the existing
regulation.

Subparagraph (5) requires appli-
cants to follow HUD's A-95 imple-
menting regulations at 24 CFR Part
52.

Existing subparagraph (6) on per-
formance reporting is now included in
paragraph (h) on program manage-
ment. New subparagraph (6) includes
new requirements concerning citizen
participation, which have been added
to reflect Departmental policy encour-
aging maximum citizen participation.

Community Associations and appli-
cants for other specifically Identified
activities will be required to hold a
public hearing and solicit new commu-
nity residents' views prior to submis-
sion of the application.

REvIEW OF APPLICATIONS

Paragraph (d) of the existing regula-
tions has been divided into two para-
graphs. New paragraph (d) concerns
review of applications, while new para-
graph (e) concerns the approval of ap-
plications.

A cycle for submission of applica-
tions has been established In para-
graph (d)(1) which will go into effect
for FY 1979 appropriations. Applica-
tions may be submitted between Octo-
ber 1 and January 31, except that ap-
plications being submitted in behalf of
New Communities that are subject to
Budget Agreements approved by the
Secretary must be submitted, unless
otherwise authorized by the Secretary,
when the New Community developer
submits the annual budget. Recogniz-
ing the need for flexibility in meeting
emergency needs or opportunities, the
new regulations also provide for the
invitation of additional applications or
application amendments if funds
remain available. Applications for
funds appropriated prior to FY 1979
may be submitted at any time, until
all such funds have been obligated or
the appropriation expires.

It also specifies that the HUD Area
Office will be responsible for assigning
a project number and forwarding the
application to NCDC, which will
accept the application and perform ap-
plication reviews.

A new subparagraph (2) has been
added describing the criteria for ac-
ceptance of a grant application for
review under this Section.

Subparagraph (3) is based on para-
graph (d)(1) of existing regulations,
with language added to reflect the ex-
istence of a major new document
added to New Communities program
documents in 1976 and 1977-the
Budget Agreement which incorporates
a yearly project budget. This subpara-
graph also states that the selection crl-
terla will be applied during the review
of the application. It is 110D's inten-
tion to apply the criteria in a manner
which ensures that both Block Grant
and New Community objectives are
met; however, HUD does not intend to
develop a numerical ranking system.

Subparagraph (4) is based upon Sec-
tion 570.400(f)(2) of existing regula-
tions, with language added to reflect
the need to review and approve grants
during the same general period New
Community Budgets are being ap-
proved, insofar as staff resources-will
permit.

APProVAL or AmLIcAnoxs

New paragraph (e) has been greatly
expanded from the existing-paragraph
(d) to fully cover the basis for approv-
al of applications, including the new
project selection criteria. ,

New subparagraph (1) was added to
clarify the relationship between eligi-
bility requirements under Subpart C
of the CDBG Regulations and grants
under this Section. This relationship is
the same as under existing reg.ula-
tions, as interpreted and administered
by HUD, except as the eligibility ie-
quirements under Subpart C and the
requirements of Section 570.403 have
themselves been changed.

Subparagraph (2) contains the sub-
stance of the ownership requirements
for grant-assisted facilities which are
in Section 570A03(h) of the existing
regulations. This subparagraph has
been revised to reflect revisions to
Subpart C of the CDBG Regulations
concerning participation in the pro-
gram by non-profit entities. Under ex-
isting paragraph (h) the only excep-
tion to public dedication of grant-as-
sisted facilities is that community as-
soclations are permitted to own assist-
ed neighborhood facilities. New sub-
paragraph (2) permits community as-
soclations to own grant-assisted real
property, public facilities and improve-
ments if approved by the Secretary on
a case-by-case basis under criteria set
forth in clauses (A), (B), and (C), of
subparagraph (2)(l). Dedication to
public ownership of grant-assisted
facilities will be continued in all other
situations where it is otherwise re-
quired by Subpart C.

Subparagraph (3) represents a major
revision to the selection criterion in
paragraph (d)(2) of the existing regu-
lations. The first selection criterion in
subparagraph (3) is intended to give
priority In the awarding of _grants for
activities which benefit low- and mod-
erate-Income persons. The second cri-
terion emphasizes maintaining the
economic viability of existing New
Communities and gives priority to cer-
tain types of projects and activities
which are immediately needed to
maintain this viability but for which
other funding sources are not availa-
ble.

In addition to these two principal
criteria, there is a criterion based on
the new community program objective
of encouraging innovation in the meet-
ing of physical, economic or social
problems. It s HUD's intention to give
additional weight to projects and ac-
tivities which demonstrate innovative
advances in design, energy conserva-
tion and environmental protection

There are also two criteria which re-
flect prior grant performance and par-
ticipation. Since the number of new
communities for which grants may be
applied for under this Section is limit-
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ed and because the 'new 'communities
have developed at different rates and
received varying amounts of grant as-
sistance inthepast, .HUD will consider
the prior levels of funding to each .ew
community 'in evaluating grant re-
quests. It is JIUD's intention 'to pro-
vide grant assistance in 1ehalf of .new
community projects on an equitable
basis, taking-into accountsuch relative
factors as Dproject .size and ,pace. 'HUD
will also consider hn applicait's past
performance in expending grant funds
provided under 'this Bection 'in %he
evaluation of grant requests. Appli-
cants who have ddeni6nstrated an in-
ability to execute projects in a timely
and cost effective manner may not re-
ceive grait assistance for .projects and
activities 'that in HUD's judgment are
beyond the applicant's 'bilty.

Subparagraph (4) contains new ,pro-
visions not previously included 'in the
regulations. 'These -provisions require
that grant-assisted facilities 'be gener-
ally consistent with the annual 'New
Community 'Budget approved on the
basis of a 'New Community Budget
Agreement. Beginning inT'Y 1979, it is
HUD's intention to review the annual
project 'budgets and the grant applica-
tions at the same time, and not to
fund any projects or activities on 'the
basis of the selection criteria unless
the projedts -r -activities are also con-
sistent With the project budgets.

Subparagraph (5) contains a .new
threshold requlrement which requires
NCDC to zmake a finding of compli-
ance with low- and .moderate-income
housing ,goals prior to the award of
any grant funds. Under lhis provIslon
NCDC will make an annual finding
that the zew community is in compli-

,ance with the low- and moderate-
income housing goals of .the New.Com-
munity Development Plan or that the
developer has taken .and is committed
to take positive steps to ,comply .with
those -goals. ,Granbifunds will not be
awarded ,inbehalf of any new commu-
nity ,projects for which ,such a linding
cannot be -made.

Subparagraph (6) -is 'substantially
the same as theoexisting regulations in
Section .570.400(f)(3,) -expanded to
greater detail. It also provides that the
Secretary may make conditional ap-
provals for -reasons other -than envi-
ronmental reviews -or requirements xe-
garding the 1provsion 'of public serv-
ices or flood or -drainage -facilities, as
long as the conditions are specific and
are reasonably related to the purpose
of the grant. -.urther, this subpara-
graph also states 'the rule that grant
approval .may -be cancelled with :re-
spect to fundsas .to ,which grant condi-
tions are .not met.

LwrTER'To :Rocca

Paragraph X(f) contains the rules igov-
erning the iincurring of ,costs and let-

RULES AM :REGULATIONS

ters to proceed vhich are currently in
Section570.400(e).

_PnoGnAw[AmENDmExrs

'Paragraph (g) incorporates ithe ex-
isting Section, 570T400(g) .and specifies
that amendments which propose new
activities -must be submitted in the
same format 'as the ,original applica-
tion. This paragraph also states -when
prior .approval of amendments is',re-
quired.

PROGRAM 'MANqAGEDMT

The 'substance -of paragraph ((h) was
previously included ift the -regulations
in 'two 'places, Section 570403 -(c)(6)
and (f), znd as -now -been combined to
improve the organization ,of Section
570.403.

E'XCEMTONS 'TO REGULATIONS

Paragraph-(I) ontains the substance
of existing ,paragraph e) and was re-
written .to reflect the recodiflcation ,of
Subparts, to correct the ,reference to
the tocurement Standards, and .to
make -the paragfaph easier to under-
stand. No substantive changes -have
been ,made from the existing regula-
tion.

With respect to 'this hiterim 'evisioh
of Section 570.403, 'interested persons
are invited to :participate in the
making of the linal-'rue by, submitting
written 'comments or-views -on the pro-
posed -amendments" Comments -should'
be filed with the Rules -Docket -Clerk,
Office 'of 'General Counsel, Room -5218,
Department 'of Rousing and 'Urban
Development, 451 7th -Street" 'S.W.,
Washington, D.C.'20410. Allwcomm'iets
received on or 'before 'the ,date speci-
fied above will be considered before
adoption -of the final rfle. 'Copies "of
comments will :be avalable for.exanii-

-nation 'during .,business hours at the
above address.' -

.A inding fof Inapplicability -with me-
spect ito 'Environmental 'Impact 'has
been -prepared in :ccordance with
HUD _Handbook 13901, 38 FR 19182,
July 18, -1973.A'copy'of the Finding is
available forinspection and copying ,in
the 'Offlce of the Rules Docket -Clerk.

,Accordingly, 24 tCFR Part .570 is
hereby amended by -revising A 570.403.

Subpart E-Secrelary's Fund

§:570.403 New Communities
(A) "General "(1) This 'Section 'con-

cerns 'grants for activities 'and -projects
which 'are:

(I) in 'direct support of ' New Com-
murity'(-which term means a-newcom-
munity project approved by the -Secre-
tary -under Title VII "of -the 'Hbusing
and ,Urban 'Developmert Act ,of 1970
or 'Title 'IVof the 'Housing and Urban
Development Act of 1968), and

-(ii ,reflected in 'a tcurrent New 'om-
munity Development Plan (the devel-

opment plan which controls the physi,
calmind 'social Aevelopment iof the New
Community by agreement between
each New Community's ,'developer and
the Secvretary, .s the ,same may Tbe rx-
vised and-amended from tlmetotime),

,(2) Subparts A, B, ;C, 'J, K7 and 0 of
this Iart apply to this Section, except
to the extent that they are specifically
modified or supplemented .by thi Sec-
tion.

(b) Eligible Applidants. The follow-
ing -entities may apply for and xecelve
grants pursuant to this Section:

(1) Public bodies, including only:
,(i) States 'or units of general local

government 'as defined in the first sen-
tenceof Section '70.3(v);

(11) State land development agencies
as defined An -Section '711(c) Wof 'the
Housing and Urban :development A-,ct
of 1970; or

(lii) other local public bodies or
agencies as defined in iSection 1711(c)
of the Housing and flrban Develop-
ment Act of 1970, which are approved
by -he Secretary for the purpose of
providing public facilities -or services
toa MewfCommunity.

,(2) Private developers and =on-proft
entities, ncluding only:.

1(i) -private New Community develop-
ers ;approved under ;Sections 711(b)
and '712(b) ,of the Housing and Vtban
Development actrof 1970; and

t(il) community associations or other
similar mon-profit (organizations estab-
lished In -New Community projects
under -convenants -approved by the
Secretary, -which are legally, linancial-
ly, -and :administratively qualified to
carry to successful completion those
projects tor 'which grant assistance Is
sought by the community -association.
•e) Application 7equirements (1)

General. 'The requirements 'of this
paragraph are designed to supplement
requirements iof the New 'Communities
Program under which new Communl-
ty dilevelopers will have 'already -pro-
vided 'substantial information to the
Secretary.

,2) .Activitie, program The applica-
tion shall be submitted ion forms UP-
proved by the -Secretary ;and shall .In-
clude for each proposed activity:

(1) a description of the activity, in-
cluding estmated costs and the Trola-
tionship :of the,activity to the grant se-
lection -criteria . ;In Section
570.403(e)(3);
(i-) a map -or maps in 'readable scale

which .shows the location of each -ac:
tivity;

(iII) a listing of all sections of the
currentNew Community ADevelopment
Plan 'wich refer to each activity 'to-
gether -with -a -description rof the activi-
tys! .consistency with the plan, ,or a
statement that.the 'activity was not
previously 'submitted (to and iapproved
by HUD as part :of 'Title IV or 'Title"
VII documentation;
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(iv) references to all provisions of
Environmental Impact Statements, A-
95 clearinghouse reviews and, as appli-
cable, to any currently approved New
Community Budget Agreement or
other financial plan reflecting each ac-
tivity,

(v) an identification of the owner, as
of the application date, of any ijterest
in the site of any Grant-assisted Facili-
ties. (as defined in paragraph (e) of
this Section) to be provided under
each activity, including any lien-hold-
ers other than the Secretary or a
trustee for the Secretary;

(vi) an identification of each entity
which will own any Grant-assisted
Facilities to be provided under each
activity, together with evidence satis-
factory to the Secretary that the pro-
posed owner, if other than the appli-
cant, is willing to accept ownership re-
sponsibilities; and

(vii) a copy of all A-95 clearinghouse
comments which have not previously
been submitted to the New Communi-
ty Development Corporation (NCDC).

(3) Certifications. The application
shall include the following certifica-
tions in such, form as the Secretary
may prescribe:

(i) New Community developers and
- community associations eligible for as-

sistance under paragraph (b)(2) of this
Section shall provide the assurances
required by paragraphs (a), (c), (g),
(h), (i), (j), (k), (1), (m), r), (s), (t), and

-(u) of Section 570.307;
(ii) States, State land development

agencies, and other units of general
local government eligible for assist-
ance under paragraph (b)(1) (i) or (ii)
of this Section shall provide all of the
assurances required by Section
570.307, except paragraphs (d) and (f);

(iii) other public bodies .eligible for
assistance under paragraph (b)(1)(iii)
of this Section shall provide all of the
assurances required by Section
570.307, eXcept paragraphs (d), (e),
and *).

(4) Environmental review require-
ments. (i) For activities proposed by a
private developer or community asso-
ciation eligible under paragraph (b)(2)
of this Section or by a public body eli-
gible only under paragraph (b)(1)(iii)
of this Section no new environmental
review or 6learances will be required
by virtue of any such activity's pro-
posed funding under this Fart if the
activity is a part-of a previously ap-
proved New Community project for
which environmental review clear-
ances have been completed, which
clearances adequately covered such ac-
tivity, and for which circumstances, In-
cluding the availability of additional
data or advances in technology, have
not changed significantly.

(ii) States, State land development
agencies and units of general local gov-
ernment eligible under paragraph

(b)(1) (i) or (HI) of this Section shall
conduct environmental reviews of pro-
posed activities pursuant to the envi-
ronmental review procedures in 24
CPR Part 58.

(Ill) If neither paragraph (i) or (i)
above applies, the Secretary shall de-
termine the need for environmental
reviews and shall conduct any such re-
views pursuant to HUD Handbook
1390.1 (38 FR 19182, July 18, 1973), or
applicable successor regulations.

(5) Clearinghouse review. Applicants
must comply with the procedures for
reviews by clearinghouses set forth In
OMB Circular A-95 and HED's A-95
implementing regulations at 24 CFR
Part 52.

(6) Citizen Participation Require-
ments.

(i) Purpose. The requirements of this
paragraph (c)(6) are intended to pro-
.vide citizens of the new community,
particularly low and moderate Income
residents, with'the opportunity to pro-
vide comments and to participate in
the establishment of funding priorities
for all applications filed by community
associations and for any other applica-
tions proposing any of the facilities
and activities listed In subparagraph
(ii), at both the initial application
stage and at any subsequent major
amendments or reprogrammings.

(ii) Scope. All applications by com-
munity associations eligible under Sec-
tion 570.403(b)(2)(ii) and all other ap-
plications under this Section which
propose the funding of any of the fol-
lowing activities or any other activities
specified by the Secretary, shall
comply with the requirements of sub-
paragraph (III) below.

(A) Acquisition and/or disposition of
real property (Section 570.201(a) and
(b)) for any of the other activities
listed in this subparagraph ().

(B) Senior centers (Section
570.201(c)(1)).

(C) Parks. playgrounds and other
recreational facilities (Section
570.201(c)(2)).

(D) Centers for the handicapped
(Section 570.201(c)(3)).

(E) Neighborhood facilities (Section
570.201(c)(4)).

(F) Fire protection facilities and
equipment (Section 570.201(c)(6)).

(G) Pedestrian malls and walkways
(Section 570.201(c)(12)).

(H) Public services (Section
570.201(e)).

(I) Removal of architectural barriers
(Section 570.201(k)).

(J) Rehabilitation and historic pres-
ervation (Section 570.202).

(K) Activities by private non-profit
entities, neighborhood-based non-
profit organizations, local develop-
ment corporations, or small business
investment companies (Section
570.204).

G0747

(L) Provision of Information and
other resources to residents (Section
570.206(b)).

M) Provision of fair housing coun-
seling services (Section 570.206(c)).

(III) Requirements. The applicant
shall provide for the following, pursu-
ant to Its own written citizen partici-
pation plan, which will not be subject
to prior HEUD review or approval:

(A)'The provision of program infor-
mation (including the draft grant ap-
plication. program regulations and
Other similar Information) to interest-
ed citizens of the new community in a
timely manner prior to the scheduled
public hearing required under subpar-
agraph (C).

(B) The publication of a notice of
public hearing in a periodical of gener-
al circulation in the new community
such as a community associatiop news-
letter or local newspaper. The notice
shall be published at least once a week
during the two weeks preceding the
week In which the public-hearing is to
be held. The notice shall state the
time, date and location of the hearing
and specify that the purpose of the
hearing Is to solicit citizen views and
opinions concerning the application to
be submitted to HUED for a grant in
behalf of a new community under the
Secretary's Discretionary Fund of the
Community Development Block Grant
Program. The notice shall also state
where the program information can br
obtained or examined, whether in
person or by mail, and any charges
that may apply. A copy of the draft
grant application and progra regula-
tions must be available at the location
specified In the first notice at the time
of Its publication.

(C) The holding of a public hearing
under the auspices of the new commu-
nity's community association(s). The-
hearing shall be held at a convenient
time and location which permits broad
participation, particularly by low and
moderate income persons.

(D) The submission of a statement
to NCDC with the initial application,
amended application, or reprogram-
ming request that these requirements
have been met, including copies of the
required notices and a summary of the
citizen comments.

(d) Review of applications. (1) Sub-
mission of applications.

(i) Applications for grants under this
Section from each fiscal year's appro-
priation after FY 1978 shall, unless
otherwise authorized by the Secretary,
be submitted from October 1 to Janu-
ary 31 of that fiscal year. For New
Communities subject to a Budget
Agreement approved by the Secretary,
such applications shall be submitted
for review with the next year's
Budget, unless the applicant receives
prior approval from the Secretary to
subriit the application at a different
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time. However, the. Secretary may
invite the -amendment of applications
or the submission of additional appli-
cations -at -other times if funds appro-
priated for the fiscal -year remain
available after -evaluation -of all appli-
cations under 'the criteria for selection
in-te)(3) of 'this Section.

(ii) Applications -for -funds -appropri-
ated prior to 7Y -1979 'may be -submit-
ted at any time, -until all sfunds have
been obllgated or -the 'appropriation
has expired.

i1) All -applications .under -this Sec-'
tion shall be 'submitted to the ppro-
priate HUD Area -Office, -whIch will
assign a.-prdject -number and forward
the application to NCDC for review.

(2) Acceptance of'appieation. 'NCDC
will accept 'an application for review
and consideration for grant If 'the
following conditions are met:

(4) the application is -submifted
through the HUD Area-Office,

(ii) the application is -submitted in
accordance with 'the :timing Tequire-
ments 'of :paragraph (idf,) -) -and -(iM
of this Section;

(iii) in 'the judgment 'of NCDC the
application is 'sufficieritly complete"
under the -requirements of this Section
for the -initiation ,of technical -reviews;

.and
(iv) the applicant has complied with

the A-95 -clearinghouse Teview -proce-
dures by attaching ,or enclosing any
comments -made lay -or -through State
and areawde A-95 clearinghouses or
by stating that no -comments 'have
been received or'are required.

.(3) Scope of-review. In-addition to Te-
viewing documents -included in the-ap-
plication, 'NCDC's review -may Include
the evaluation of data 'and informa-
tion supplied by the &developer-of the
New -Community project, including the
Project Agreement, . Development
Plan, Budget Agreement (if 'any), and
other documents, and my include
other independent -'eViews conducted.
by NCDC staff -or otherg at NCDC .re-
quest. The review will also include ap-
plication tof the selection criteria In-
cluded in paragraph -(e)(3).of this -Sec-
tion. The applicant -may ,be -required -to
submit relevant 'supplementary-Infor-
mation at any -time'al-ter -cceptance iof
the application.
,(4) Timingof'retiew. The 'Secretary

is not required 'by sthe Act to 'eview
and -approve 'a 'discretionary grant up-
plication 'under 'this 'Section -within
any 'specific time period.-For applica-
tipns submitted ,in -conjunction -'with a
New Community Budget as ,described
in paragraph (d)l)(i) of this Section,
the Secretary shall use her -best -ef-
forts to -complete the review and ap-
proval 'of any grants included in such
Budget within 0 days -after Budget
approval.

1(e) Approval -of Applications. -X) -Eli-
gible 'activities. -Grant assistance

- under this 'Section -must be used for
activities -and -projects eligible -under
Subpart C -of Tfis Part. 'However, the
enumeration ,of 'certain eligible types
of activities in Subpart C does ,not
itself -Tender -specific activities pro-
posed iby individual applicants eligible
for assistance mnder this Section.
Other applicable xrequirements rof ait
570 'and this Betion must be :met -to
qualify a specific activity for assist-
ance. For xamjple, activities assisted
under this -Section must be in 'behalf
of and related to aNew 'Community s
described in Section -7.0.03(a), must
comply -with -the ownership require-
ments in subpaagraph .2 ,of this para-
graph (e), and must be approvedunder
the selection icriteria -in subparagraph
3 of this paragraph (e).

(2) iOwnership ,regauire-mnts. .(I) LAl
facilities, real properfy, or ImprDve-
ments -acquired -or constructed with
grant assistance provided under 'this
Section ("Girant-assisted -Facilities")
are subject .to the ,ownership require-
ments -of.SubpartC and any additional
requirements of tis .paragraph (e)(21

W(ii) A colmunfity association-eligible
under Section 57D.403b)2)211) must
receive'approital from the Becretary :to
own and operate or maintain 'Grant-
assisted Facilities, whether or not the
community association is the original
grant xecipient. Approval will be
granted if:

TM T he community association Is
authorized under 'its organizational
documents, including applicable cov-
enants approved by the Zecretary. to
own and operate or maintain the
Grant-assisted Facilities;

(B) 'The 'proposecL 'Grant-asssted
Facilities meet 'applicable require-
ments for non-.public ownership -under
Subpart -C, including the public se-re-
quirements in 'Section 570.204(b), and

(C). The Secretary -determines that
the -community 'association is other-
wise legally, financially, and -adminis-
tratively 'capable of owning, maintain-
ing 'or operating the Grant-assisted
Facilities.
If the approval s not obtalned, a com-
munity association grantee shall, prior
to disbursement. of grant funds 'for
Grant-assisted Facilities -requiring
dedication, enter Jhitio -one or more
dedication agreements satisfactory in
form and substance -to the Secretary
and shall, prior to grant closeout, dedi-
cate'any Grant-assisted Facilities to -an
entity eligible under Subpart C to own
those -Facilities.

(iii) Private developers eligible under
Section- 570.403('b)(2)(i) shail, prior to
disbursement -of grant funids for
Grant-assisted 'Facilities, 'enter 'into
one -or 'more 'dedication -agreements
satisfactory in form -and substance 'to
the ;Secretary and shall, ,prior -to grant
close-out, dedicate" any Grant-assisted
Facilities to an entity eligible under

Subpart 'C or paragraph (ii) above to
own ,those facilities.

'(3) Criteria for selection. The follow-
ing -criteria bave been .developed In ac-
cordance -with Departmental goals to
select for assistance under this Section
among otherwise eligible projects and
activities; with ,primary 'emphasb 'on
the -provision 'of 'decent housing and a
suitable livilg environment and 'eX-
panding 'economic -opportunities, pri-
marily for 'low-,and moderate-Income
persons. All projects and activities
must meet -criteria (1) or (Ii). -Crteria
(Ili), (iv) and (.v) Will -provide NCDC
With 'a basis for 'giving 'additional 'con-
sideration -to those -projects and actfivl-
ties 'whlch meet the 'basic criteria,

,(I) 'Benefit to low- -and moderate-
income persons. A )project ,or -activity
will 'be -considered -to benefit low- -and
moderateincome -persons if the :appli-
cant demonstrates that,

(A) The activity is designed to meet
specific 'needs 'of low- and moderate-
income persons -or families;

(B) 'The -degree to which low- -and
moderate-income persons and families
will be ,served 'by the 'project or activi-
ty 'is ,greater than their proportionate
share of the planned popuilation of the
New Community; and

'(C) Affirmative efforts will -be taken
whenever feasible -to 'promote the use
ofor benefit from the project-or activ-
ity ,by low- and moderate-inco.me per-
sons or -families.
For the purposes of this Section, low-
and -moderate-income persons und
famiilies shall have the meaning set
forth in Section 570.3(o) and (p.

'Cii) ,Maintains the -economic 'viability
of the new community. A project -r ac-
tivity will be considered to meet this
criterion if:

-A) It is immediately needed to
maintain the economic viability and
growth -potential ,of the -New .Commu-
riity in accordance with its develop-
ment plan and mo other sources 'of
funding are Immediately available;
and

4(B) It Is a villagewide townwide, or
community facility, as those termsare
used in 'the 'New 'Communities Pro-
gram; ,or

X'C) 'It :will specifically -contribute 'to
the development -of non-assisted
market -rate housing which is, 'in
NCDC's judgement, priced to sell or
rent at -the lower 'end of the market
when viewed in the context of 'the
overall market place for -the New 'Com-
munity; or

'(D) It is an eligible rehabilitation or
preservation -activity as seft forth in
Section 570.202; an -eligible economic
development activity us set forth in
Section 570.203; ,an -eligible activity by
a private non-profit entity;, neighbor-
hood-based rion-profit organization,
local 'development corporation, or
small busiess -investment company as
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set forth in Section 570.204; an eligible
planning or urban environmental
design 'cost as set forth in Section
570.205; or an eligible administrative
cost as set forth in Section 5170.206.

(iii) Innovative value An activity or
project will be cqnsidered to support
this criterion to the degree it demon-
strates innovative advances in design
and technology in such areas as land
utilization; the construction of build-
ings and other facilities; energy con-
servation and production measures; or
enhancement of the physical and
social environment.

(iv) Past performance in carrying
out grants provided under this Sec-
tion. The degree to which the appli-
cant has used funds provided under
this Section in a cost effective manner
and has expended those funds in a
timely fashion will be considered in
applying this criterion to activities'and
projects proposed by a particular ap-
plicant. Applicants who have not pre-
viously received grants under this Sec-
tion shall not be given a lower priority
for that reason.

(v) Prior levels of funding. The
degree to which a New Community
has already benefitted from grants
provided under this Section will be
considered in the evaluation of grant
applications proposed by any appli-
cant in behalf of a particular New
Community. Where all New Communi-
ty needs cannot be satisfied within the
amount of funds appropriated for
grants under this Section, those New
Community Projects which have re-
ceived the least relative benefits will
be given greater consideration under
this criterion.

(4) Consistency with New Communi-
ty Budget. For New Communities with
a current Budget Agreement, or other
similar financial plan, approved by the
Secretary, projects and activities as-
sisted under this Section shall also be
genera y consistent with the applica-
bld Budget approved by the Secretary,
as it may be amended from time to
time.

(5) Finding of compliance with low
and moderate income housing goals.
Prior to the award of any grant under
this Section in any fiscal year. NCDC
shall make a finding that the New
Community is in compliance with the
current low and moderate income
housing goals contained in the New
Community Development Plan, or
that the New Community developer
has taken and is committed, under the
terms of its currently approved annual
budget or other similar financial plan
approved by the Secretary, to take
specified positive steps within its con-
trol toward -compliance with such
goals.

(6) Notification of funding approval;
conditional approval.

(i) The Secretafy will notify appli-
cants of the specific grant amount ap-
proved for any specific activities and
projects funded under this Section and
will tender a Funding Approval and
Grant Agreement for the applicant's
acceptance and execution.

(i) The Secretary may approve one
or more of the specific projects or ac-
tivities set forth in the Funding Ap-
proval upon conditions reasonably re-
lated to the purpose of the grant. In
that case, the obligation and utiliza-
tion of grant funds by the grantee
may be made contingent upon the oc-
currence or continuation of specific ac-
tions of the grantee or other specific
events, which shall be described in the
Grant Agreement. The grantee wp
not be reimbursed for funds spent in
violation of any applicable grant con-
ditions, and grant approval may be
cancelled and the grant closed out as
to grant amounts with respect to
which any applicable grant conditions
have not been met.

(ill) The Secretary shall Issue a con-
ditional approval for specific projects
or activities when:

(A) local environmental reviews
under Section 570.603 have not been
completed, or

(B) the requirements of Section
570.607 regarding the provision of
public services or flood or drainage
facilities have not yet been satisfied.

(f) Letter to Proceed. In response to
a request by a public body applicant
eligible under Section 570.403(b)(1)
the Secretary may, in cases of demon-
strated need, issue a letter to proceed
authorizing an applicant to incur costs
for the planning and preparation of an
application for funds available under
this Section or, if applicable, for envi-
ronmental review pursuant to the pro-
cedures contained in 24 CFR Part 58.
Reimbursement for costs incurred pur-
suant to a letter to proceed will be de-
pendent upon HUD approval of the
application and shall not be based
upon a percentage of the grant. Costs
incurred prior to notification of grant
approval or Issuance of a letter to pro-
ceed by NCDC are not eligible for as-
sistance under this Section.

(g) Program Amendments. (1) Recipi-
ents shall obtain prior NCDC approval
for all program amendments, includ-
ing the reprogramming of funds, for
which approval Is required by the
grant agreement and cost monitoring
system.

(2) Where an amendment proposes
one or more new activities or projects,
the amendment shall be submitted on
the. forms used, and shall contain all
the information required, for an origi-
nal application. Applicants shall con-

suit with NCDC as to the form and
substance of documentation required
for amendments which do not propose
new activities or projects.

(h) Program M11anagement- Program
management and performance report-
ing shall be accomplished within the
framework of NCDC New Community
project management, Including the fi-
nancial and physical progress reports
required by NCDC administrative pro-
cedures and the cdst monitoring
system which NCDC has developed
specifically for grants pursuant to this
Section. Recipients under this Section
are not required to submit an Annual
Performance Report pursuant to sec-
tion 570.906.

(I) Exceptions to'Regulation. (1)
The provisions of Subpart J, Grant
Administration, shall be applicable to
recipients, except that a community
association or private developer recipi-
ent eligible under Section
570.403(b)(2) is not required to comply
with the competitive bidding require-
ments of subsections 3(c)(5), (6) and
(8) of Attachment 0 "Procurement
Standards" of OMB Circular No. A-
102 Revised (42 FR 45828), whch is in-
corporated in Section 570.507.

(2) The provisions of Subpart lK,
Other Program Requirements, shall
be applicable to recipients, except as
follows:

(1) A community association or pri-
vate developer recipient eligible under
Section 570.403(b)(2) is not .a "state
agency" under Section 101(3) of the
Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 and is not subject to the provi-
sions of section 570.602(a), (b) and (c),
which concern relocation and real
property acquisitiofi policies and re-
quirements.

(ii) A community association or pri-
vate developer eligible under Section
570.403(b)(2) is not subject to the pro-
visions of Section 570.608 regarding
the Hatch Act.

(Title 1. Housing and Community Develop-
ment Act of 1974 (42 U.S.C. 5301, et seq.);
Title 1, Housing and Community Develop-
ment Act of 1977 (Pub. L. 95-123); and Sec.
7(d). Department of Housing and Urban De-
velopment Act (42 U.S.C. 3535(d)).)

In accordance with Section 7(o)(4) of
the Department of HUD Act, Section
324 of the Housing and Community
Amendments of 1978, PJ1. 95-557, 92
Stat. 2080, this rule has been granted
waiver of Congressional review re-
quirements in order to permit it to
take effect on the date indicated.

Issued at Washington, D.C., Novem-
ber 14, 1978.

RonwR C. EUmRy, Jr.
Assistant Secretary for Commu-

nity Planning and Develop-
menL

(PR Doc. 78-35695 Filed 12-27-78; 8:45 am]
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[4210-01-M]
DEPARTMENT OF HOUSING AND

URBAN DEVELOPMENT

Office of Assistant Secretary for Housing,
Federal Housing Commissioner

[24 CFR Part 882]

[Docket No. R-78-592]

SECTION 8-HOUSING ASSISTANCE
PAYMENTS PROGRAM-EXISTING HOUSING

Special Procedures for Moderate Rehabilifation
Program

AGENCY, Office of Assistant Secre-
tary for Housing-Federal -Housing
Commissioner, HUD.
ACTION: Proposed rule. "
SUMMARY: The Department is pro-

,posing to amend the Section 8 Exist-
ing Housing Progran Regulations to
establish policies and procedures for a
new Moderate Rehabilitation Program
to provide for the upgrading of exist-
ing housing units to meet the Housing
Quality Standbrds and/or for the
repair of existing units to prevent the
imminent failure of major building
systems or components.
DATES: Written comments and sug-
gestions must be received on or before
January 29, 1979, ,
ADDRESS: Please send comments and
suggestions, which should include a
reference to the docket number and
date of publication, to: Rules Docket
Clerk, Office of the General Counsel,
Room 5218, Department -of Housing
and Urban Development, 451 Seventh
Street, S.W., Washington, D.C. 20410,
202-755-7603. This is not a toll free
number.
FOR FURTHER INFORMATION
CONTACT:

Cheryl D. Patton, Office of Assisted
Housing Development, Department
of Housing and Urban Development,
Washington, D.C. 20410, 202-755-
5380. This is not a toll free number.

SUPPLEMENTARY INFORMATION:
The ModerateRehabilitation Program
is designed to encourage rehabilitation
through the Section 8 Existing Hous-
ing Program by providing more finan-
cial incentives while retaining the sim-
plicity and minimal federal involve-
ment associated with the Existing
Housing Program. Some rehabilitation
Is already being achieved in the Exist-
ing Housing Program; however, this
rehabilitation usually is being accom-
plished in market areas where the
supply of standard housing Is limited
or the rehabilitation consists of only
minor upgrading of -basically sound
housing.

It is estimated that at least 2.7 mi1-
lion rental units occupied by Lower-
Income Families have deficiencies re-

PROPOSED RULES

quiring a moderate level of upgrading.
Approximately 85 percent of these
units are in buildings of fewer than 20
units. The Moderate Rehabilitation
Program will encourage the rehabilita-
tion of these units and thereby Im-
prove the housing. stock. Further, it
will make these newly rehabilitated
units available to, low and moderate
income households.

Under the Moderate Rehabilitation
-Program, an Owner will agree to reha-
bilitate a property in accordance with
the program's requirements. In return,
the Owner will be assured a rent
which may be as high as 120 percent
of the Existing Housing Fair Market
Rents for a period of up to 15 years,
provided an Eligible Family is living in
the property and the property is main-
tained in a decent, safe and sanitary
condition.

The program-will be administered by
Public Housing Agencies including
State Housing Finance and Develop-
ment Agencies, where appropriate,
who will provide technical assistance
to Owners including* initial inspec-
tions to determine the work that
needs to be accomplished to bring the
units, up to the Housing Quality
Standards; detailed work write-ups;
cost estimates; feasibility analyses; as-
sistance in securing financing;,- inspec--
tions during rehabilitation; and final
inspections-to determine if work was
accomplished in accordance with the
write-ups. When appropriate, the.PHA
will contract with the local agency ad-
ministering a Section 312 Program or
Community Development Block 'Grant
rehabilitation program or other entity
with rehabilitation expertise to pro-
vide this technical assistance to the
Owners.

In addition to these functions, the
PHA will be responsible for outreach
to Owners and Lower-Income Families
and will perform the tenant-related
'functions normally performed in the
Existing Housing Program. The
Owner will maintain the rights of
tenant selection and eviction as pro-
vided In the Existing Housing Pro-

,gram.
The program has been discusged

with numerous national housing orga-
nizations which will be affected by it
and the regulations reflect many bf
their concerns and suggestions on how
the Program should operate. The regu-
lations are intended to be sufficiently
flexible to allow for efficient program
operation in a variety of communities.

The following is a discussion of the
major program policies being pro-
posed:

. Moderate Rehabilitation is de-
fined as the rehabilitation of a resi-
dential property involving a minimum
expenditure of $2000 per unit in struc-
tures containing 12 or fewer units or

$1000 per unit in structures containing
more than 12 units which will:

(a) Upgrade the property to Decent,
Safe and Sanitary condition to comply
with the Housing Quality Standards,
from a 'condition requiring at least
minor repairs or the cure of an accu-
mulation of deferred maintenance (im-
provements being of a non-luxury
nature); or

<b) Prevent the imminent failure of
major building systems or compo-
nents.

The rehabilitation Is expected to
average approximately $3000 per unit
but will vary depending upon the
terms of financing available. It was de-
termined that an Owner wishing to
perform less than the minimum
amount of rehabilitation required
should not be entitled to the assur-
ance of assistance tied to the unit(s)
for up to 15 years. There Is no maxi-
mum placed on the amount of reha-
bilitation allowable under the program
since the rental lncreasq attainable
should effectively limit the amount of
rehabilitation which it would be finan-
cially feasible to undertake. The PHA
will make the determination as to
whether the Owner should participate
in the Moderate Rehabilitation Pro-
gram. Should the amount of rehabili-
tation be too low the Owner will be en-
couraged to participate in the Existing
Housing lProgram; if the amount of re-
habilitation is too high to be feasible
with the Moderate Rehabilitation rent
limits, the Owner will be encouraged
to apply to the HUD Field Office for
the Section 8 Substantial Rehabilita.
tion Program.

2. Owners will be entitled to vacancy
payments of up to 80 percent of the
contract rents for up to 60 days when
a vacancy exists between execution of
the HAP Contract and initial occupan-
cy or when a tenant vacates a unit,
provided the Owner is making every
effort to fill the vacancy.

3. A new Fair Market Rent schedule
is established for Moderate Rehabili-
tation which Is equal to 120 percent of
the Existing Housing Fair Market
Rent Schedule. The Moderate Reha-
bilitation Fair Market Rent can only
be exceeded upon prior approval of
the HUD Field Office Manager and
only after rehabilitation has com-
menced and unexpected repairs are
necessary which will warrant a higher
rent. The Contract Rent will be estab-
lished by taking a base rent (estab-
lished by the PHA) and adding the
actual or imputed monthly per unit
debt service costs for the rehabilita-
tion plus any temporary relocation
costs, provided that this calculation
does not result in a rent which exceeds
the Pair Market Rent (minus any ap-
plicable allowance for utilities).

The Department is interested In
avoiding inflated rents and unneces-,
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sary rehabilitation. Comments are
therefore being solicited for possible
incentives to PHAs and/or Owners to
keep costs and Contract Rents down.

-The Department intends to achieve
these objectives, in part, by authoriz-
ing .PHAs to rehabilitate additional
units under the program with the
funds they save by negbtiating Gross
Rents below the Fair Market Rents.
Comments concerning the viability of
this approach and other possible cost
containment methods would be appre-
ciateC

4. The ACC will be for a term of 17
years and the HAP Contract may be
for a maximum term of 15 years. The
term of the HAP Contract will be de-
termined by the Owner and may be
from 5 to 15 years, in 5 year incre-
ments.

5. Annual adjustments to the Con-
tract Rents will be based on the
annual adjustment- factors which are
published by HUD for the Section 8
New Construction and Substantial Re-
habilitation Programs. Any rent in-
creases, however, must be determined
reasonable by the PHA.

6. Since this is a program of moder-
ate rehabilitation which we assume
will average approximately $3000 per
unit, there should be little need for
displacement, even on a temporary
basis since most work should be able
to be accomplished with tenants in

.residence. There is no requirement
that ineligible tenants be forced to
move; however, a HAP Contract will
not be executed for those units occu-
pied by ineligible families. Therefore,
since ineligible families may remain in
place, the only permanent displace-
ment anticipated would be in resi-
dences where the Family is over-
crowded in the unit and a suitable size
unit in the project is not available, or
in unforeseen circumstances.

HUD regulations implementing the
Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 as modified in these regula-
tions will apply to any Lower-Income
Family displaced under the Moderate
Rehabilitation Program. The PHA will
have responsibility for ensuring that
the appropriate payments are pro-
vided to displacees and will proVide all
services necessary to permanently dis-
placed and temporarily relocated Fam-
ilies. A Section 8 Existing Housing
Program Certificate of Family Partici-
pation will be considered adequate
rental assistance to a displaced Family
under this program, provided that the
Family voluntarily selects a suitable
unit thiat meets all requirements of
the Existing Housing Program and the
Owner of the unit is willing to partici-
pate in the Existing Housing Program.
The local government must agree to
make any necessary payments to per-
manently displaced Families who*

PROPOSED RULES

cannot be assisted through the Exist-
ing Housing Program, and will be re-
quired to sign off on the Initial appli-
cation, and the administrative plan.
The Owner must agree to make any
necessary payments to Families tem-
porarily relocated; however these costs
may be included in the establishment
of Contract Rents. Owner-occupants
and over-income families will not be
eligible for permanent or temporary
relocation benefits. However, the local
government may propose to assist
over-income families permanently dis-
placed and/or temporarily relocated
from a building being rehabilitated
under the program. Should the local
government 'agree to provide over-
income families with benefits similar
to those provided to eligible Families,
the PHA's application will be given a
preference in the Field Office's selec-
tion among approvable applications.

7. Owners under the Moderate Re-
habilitation Program will be subject to
the requirements of Title VI of the
Civil Rights Act of 1964, Title VIII of
the Civil Rights Act of 1968, Executive
Orders 11063 and 11246, Section 3 of
the Housing and Urban Development
Act of 1968, the National Environmen-
tal Policy Act, the Clean Air Act, the
Federal Water Pollution Control Act,
the Davis-Bacon Act (for projects with
9 or more assisted units), Section 504
of the Rehabilitation Act of 1973. the
National Historic Preservation Act,
(Public Law 89-665), the Archeological
and Historic Preservation Act of 1974,
Executive Order 11593 on Protection
and Enhancement of the Cultural En-
vironment and the Flood Disaster Pro-
tection Act of 1973. Since the Program
requires an Agreement prior to the
commencement of rehabilitation the
Owner must comply with all federal
requirements specified above 8. The
Owner may utilize any type of public
or private rehabilitation financing or
refinancing that the Owner considers
appropriate. It is anticipated that
many Owners will finance the reha-
bilitation through local or state reha-
bilitation loan programs since the
more favorable terms offered by these
agencies will allow the Owner to un-
dertake more rehabilitation. Since
some Owners may propose to accom-
plish only $2000 of rehabilitation, they
may not need to obtain a rehabilita-
tion loan but rather may finance the
rehabilitation through personal credit;
there is no requirement that the
Owner finance through a rehabilita-
tion loan. Other types of financing
that an Owner might use include con-
ventional loans from private lending
institutions or credit unions or loans
insured under Title I of the National
Housing Act, or Title V of the Housing
Act of 1949 (Farmer's Home Adminis-
tration Programs).
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Regarding the origination and mar-
keting of rehabilitation loans under
this program, the Department is re-
questing comments on the willingness
of mortgagees to originate such loans
for possible inclusion in Government
National Mortgage Association
(GNMA) mortgage backed securities
pools and for purchase for their own
portfolios.

9. The responsibilities of a PHA ad-
ministering the program are being
changed significantly and the adminis-
trative fee and reimbursement for pre-
liminary costs will be adjusted accord-
ingly. The analysis of the appropriate
administrative fee and allowance for
preliminary costs will take into ac-
count economies of scale in order not
to discourage PHAs from selecting
Owners of only a small number of
units. In addition to most of the func-
tions required of a PHA in the Exist-
ing Housing Program, the PHA must
perform or subcontract with an entity
to perform the following functions:

(a) Public solicitation of Owners to
rehabilitate units and lease them to
Eligible Families and development of
working relationships with landlords,
contractors, lending institutions and
approp-iate associations and groups;

(b) Explanation of program proce-
dures to Owners and all interested
groups;

(c) Assessment of the level of reha-
bilitation necessary and determination
of whether the Owner should partici-
pate in the Moderate Rehabilitation
Program or whether the Existing or
Substantial Rehabilitation Programs
would be more appropriate;

(d) Provision to Owners of technical
assistance in the rehabilitation proc-
ess, where necessary, including inspec-
tion of units to determine the work
necessary to bring the units up to pro-
gram standards, preparation of work
write-ups, preparation of cost esti-
mates, preparation of feasibility analy-
ses. financial counseling including as-
sistance In obtaining loans, determina-
tion of which energy-conserving im-

1 provements will be cost effective, and
assistance in hiring a contractor and
overseeing the rehabilitation;

(e) Determination of appropriate
Contract Rents, including review and
approval of the Owfier's certification
of actual rehabilitation and temporary
relocation costs and interest rates on
the rehabilitation loan;

(f) Provision to each participating
Family of basic information on the op-
eration of the Section 8 Moderate Re-
habilitation Program, landlord and
tenant responsibilities, and basic pro-
gram rules, including the fact that the
subsidy is tied to the unit and Families
are not guaranteed that they will con-
tinue to receive housing assistance if
they move voluntarily;,
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(g) Review of proposed leases and/or
assistance to Owners In .the develop-
ment of lease forms;

(h) Inspections: (1) prior to the reha-
bilitation to determine the work that
must be accomplished to bring the
units up to the Housing Quality
Standards, or to prevent imminent
failure of major building systems or'
components, (il) during rehabilitation
to ensure that the, work is being ac-
complished In accordance with the
work write-up, (iII) after the rehabili-
tation is complete and prior to leasing
to assure that the work specified in
theAgreement -was accomplished, and
(iv) at least annually to determine
that the units are maintained in
Decent, Safe, and Sanitary condition;
and notifications to Owners and Fami-.
lies (where appropriate) of PHA deter-
minations;

(1) Monitoring of the Owner and
contractor to ensure that all equal op-
portunity requirements and' Davis-
Bacon requirements (where applica-
ble) are observed;

(j) Explanation of program benefits
to occupants of units to be xehabilitat-
ed and provision of information and
direct assistance in finding suitable al--
ternative housing to rany displaced
Lower-Income Families; and

(k) Ensuring that proper payments
are made to Lower-Income Families
temporarily relocated or permanently
displaced under the program.

A PHA without rehabilitation expe-
rience should not propose to develop
that expertise but should subcontract
with an experienced entity to perform
the rehabilitation-related functions if
such an entity is available in the local-
ity. Where an experienced and compe-
tent rehabilitation entity is not availa-
ble in the locality, the PHA may pro-

"pose to hire staff to perform the reha-
bilitation related funictions required
by the program. Since many PHAs do
not have expertise in rehabilitation, it
is anticipated that they will subcon-
tract with the local agency administer-
ing the Section 312 program or a
CDBG rehabilitation program to per-
form many of those functions.

10. The Owner's responsibilities have
been expanded to include performing
the rehabilitation specified in the
Agreement, complying with all federal
requirements mentioned in paragraph
7 above, and meeting all other require-
ments of the Agreement. Owners may
fill vacancies by selecting Families on
the PHA waiting -list or* establishing
their own waiting list.

11. Contract and budget authority
for existing'housing, including Moder-
ate Rehabilitation, will be distributed
to Field Offices on a "fair share" basis.

12. In addition to the regdlar appli-
cation requirements of the Existing
Housing Program, an application for
Moderate Rehabilitation must include:

PROPOSED RULES

(a) A description of the rehabilita-
tion expertise of the PHA or the iden-
tity-and experience of the PHA's sub-
contractor.

(b) A statement as to whether the
program will be targeted to a specific.
neighborhood. If the PHA plans to
target, a description of the neighbor-
hood and other public and private Im-
provements underway and/or planned
for the neighborhood must be pro-
vided.

(c) A statement as to the types of fi-
nancing available and expected to be
used in the program (for example,
Community Development Block Grant
loan programs, Neighborhood-Housing
Services loan programs, etc.).

(d) A relocation plan, which is part
of the administrative plan, detailing
how displacement will be minimized,
and how relocation policies will be ad-
ministered and monitored. If the PHA
proposes to subcontract with an entity
experienced in relocation, this entity
must be specified.
(e) A letter of endorsement from the

chief executive officer of the local gov-
ernment indicating local support of
the application and agreeing to make
any necessary payments to perma-
nently displaced Families. The chief,
executive officer must also sign off on
the administrative plan if It is not sub-
mitted with the iiltial application en-
dorsed by the local government.

13. In selecting among approvable
applications, ranking will be based
upon the Field Office's assessment of
which applications have the best com-
bination of the following.

(a) The rehabilitation expertise of
the PHA and/or its subcontractor,

(b) The availability of assisted reha-
bilitation financing;,
(c) The concentration of .the pro-

gram in a specific neighborhood where
concentrated public and/or private re-
vitalization activities are underway or
planned to complement the Moderate
Rehabilitation Program. (This criteria
will only apply in metropolitan cities
and urban counties.);

(d) The PHA's experience with the
,Section 8 Existing Housing Program
and/or the PEA's overall administra-
tive capability,

(e) The potential for achieving, as
quickly as possible, rehabilitation and
leasing of the units under the plv-
gram;
. (f) Overall feasibility of the pro-

posed program; and
(g) The local government's commit-

ment to provide relocation benefits to
over-income families permanently dis-
placed and/or temporarily relocated
from buildings being rehabilitated
under the program.

14. Taking into consideration the ad-
ditional time necessary for leasing due
to the rehabilitation required, the
leasing period for 100 units or more

has been established at 18 months
rather than the 12 months specified In
the Existing Housing Program:

15. In addition to public notice re-
quirements for Lower-Income Fami-
lies, the PHA must Issue a public
notice to Owners that the program Is
available and specify where and when
Owners may submit proposals.

16. Sixty days prior to completion of
rehabilitation or when rehabilitation
is commenced, whichever Is later, If va-
cancies exist, the PHA will send Eligi-
ble Families to the Owner for selection
or will determine the eligibility of
Families selected from the Owner's
waiting list. In either case, the Owner
has the responsibility for tenant selec-
tion.

17. Before rehabilitation is begun,
the PHA and the Owner will enter
into an Agreement. This Agreement
will specify the work that must be ac-
complished, deadline dates for tho
commencement and completion of the
rehabilitation, the contract rents
which will be paid upon completion, a
date for finalinspection, and the term
of the Housing Assistance Payments
Contract.

18. Upon completion of the rehabili-
tation and the Owner's certification
that the rehabilitation has been com-
pleted in accordance with the Agree-
ment and all applicable Federal, State,
and local requirements, the PEA must
conduct a final inspection and either
accept or reject the unit(s). The
Owner must also certify to the actual
costs and the interest rate on any re-
habilitation loan. Once the unit(s) has
been accepted, the costs verified, and
any adjustments made to the Contract
Rents, a Housing Assistance Payments
Contract will bd executed by the PHA
and Owner.

19. If an Owner fails to lease to Eli-
gible Families, the'PHA may. amend
the Contract to reduce the number of
units which the PEA will assist. The
number of units in the Contract will
never be reduced below the number of
units leased or available for leasing by'
Eligible Families, plus 10 percent or
one unit, whichever Is greater. If, how-
ever, the Owner has only one unit
under Contract, the PHA may cancel
the Contract If the Owner fails to
lease to Eligible Families.

20. In selecting Families for partici-
pation in the program, thosb residing
in the unit(s) at the time of rehabilita-
tion will be automatically selected if
eligible. Ineligible families will not be
forced to move; however, the HAP
Contract will only include units occu-
pied by or available for occupancy by
Eligible Families. Families will be se-
lected for vacant units by the Owner
from either the PHA's Existing Hou"-.
ing Program waiting list or from the
Owner's separate waiting list. If the
PEA proposes to concentrate the pro-
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gram in a, specific neighborhood, the
PHA may establish a preference for
,ppicants currently residing in that
neighborhood.

21. When briefing Families selected
to participate in the program, the
PHA must stress that the subsidy is
tied to the unit and the Family will be
required to occupy a unit being moder-
ately rehabilitated under the program.
The PHA must also explain the op-
tions available to the Family should
they be forced to move or should they
wish to move.

22. RUD will perform reviews of
each PHA's Moderate Rehabilitation
program in order to determine if the
quality of the rehabilitation is satis-
factory, rehabilitation costs are rea-
sonable, rents are reasonable, and
other program requirements are being
met. If deficiencies are identified, the
PHA will not be alloWed to enter into
additional HAP Contracts until these
deficiencies have been corrected.

It is the finding of this office that
the Moderate Rehabilitation Program
will not constitute a major federal
action having actual or potential
impact on the environment and that
the, procedures of the National Envi-
ronmental Policy Act of 1969 are not
applicable. A copy 'of this finding is
available for public inspection in the
Office of the Rules Docket Clerk
during regular business hours, at the
address specified above.

Accordingly, 24 CFR, Part 882 is pro-
posed to be amended a follows by
adding new Subparts D and E.

Subpart C-Reserved

Subpart D-Spedal Procedures for Moderate
Rehabilitation--Baskc Policies

See.
882.401 Applicability and scope.
882.402 Definitions.
882.403 Housing quality standards.4
882.404 Vacandies.
882.405 Initial contract rents.
882.406 Term of ACC. lease, and housing

assistance payments contract.
882.407 Rent a ljstmen.
882.408 Relocation:
882.409 Other federal requirements.
882.410 Financing,
882.411 Subcontracting of owner responsi-

bilities.

Subpart E-Specal Procedures for Moderate
Rehabilitation--Program Development and
Operation

Sec.
882.501 Distribution of funds.
882.502 Invitations for moderate rehabili-

tation program applications.
882.503 Submission of applications.
882.504 Processing of applications.
882.505 Annual contributions contract

schedule of leasing.
882.506 Public notice to owners.
882.507 Assistance to owners.
882.508 Agreement to enter Into a housing

assistance payments contract.
882.509 Rehabilitation period.
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Sec.
882.510 Completion of rehabilitation.
882.511 Execution of housing assistance

payments contract.
882.512 Overcrowded and under occupied

units.
882.513 Adjustment of allowance for utili-

ties and other services.
882.514 Eviction.
882"515 Reduction of number of contract

units for failure to lease to eligible fami-
lies.

882.516 Public notice to lower-Income fai-
lies: waiting list.

882.517 Family participation.
882.518 Reexamination of family Income

and composition.
Subpart C--Reserved]

Subpart D-Spocial Procedures for Moderate
Rehabilitatlon-Satic Policies

§ 882.401. Applicability and Scope.
(a) GeneraL This Subpart and Sub-

part E set forth: (1) the policies and
procedures for requests made by
Public Housing Agencies (PHAs) for
approval by HUD of a Moderate Reha-
bilitation Program, and (2) the proce-
dures to be used by PHAs In initiating
and administering a Moderate Reha-
bilitation Program.

(b) Eligible applicants. PHAs, In-
cluding HFDAs, eligible to participate
n the program are those who (1) have

the ability to operate a rehabilitation
program, (2) are willing to subcontract
with a local public or private agency
with rehabilitation expertise, or (3)
where an entity with rehabilitation ex-
pertise is not available, will develop
the capability to operate a rehabilita-
tion program.

(c) Eligible and ineligible properties.
Any structure requiring and suitable
for moderate rehabilitation as defined
in Section 882.402 so as to provide
rental housing for families eligible for
assistance under the Section 8 pro-
gram is eligible for Inclusion under the
Moderate Rehabilitation Program.
except housng. (1) which is covered
by an Agreement to Enter into Hous-
ing Assistance Payments Contract or
by a Housing Assistance Payments
Contract under 24 CFR, Part 800. 801,
880, 881. 883. 885 or 886. or (2) which
is owned by the PHA administering
the ACC under this Part, or (3) which
is a subsidized HUD-insured project, or
(4) which 15 a project with a HUD-held
mortgage or is a HUD-owned project.
Existing structures of various types
may be appropriate for this program
including single-family houses, multi-
family structures and Independent
Group Residences. High rise elevator
projects for Families with children
may not be utilized unless HOD deter-
mines there is no pi-actical alternative.
Mobile homes may not be utilized In
this program. No Section 8 assistance
may be provided with respect to any
unit occupied by an Owner. however,
cooperatives will be considered as
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rental housing for purposes of this
program.

(d) Applicability of Subparts A. B
and C "Sections 882.102 (Definitions),
882.109 (Housing Quality Standards),
882.112 (Security and Utility Depos-
Its), 882.113 (Establishment of Income
Limit Schedules; 30 Percent Occupan-
cy by Very Low-income Families), and
882.118 (Responsibility of the Family)
of Subpart A and Sections 882.201 (Al-
locations of Contract Authority to
Field Offices), 882.202 (Determination
of Number and Types of Units to be
Assisted), 882.215 (Eviction), 882.216
(Inapplicability of Low-Rent Public
Housing Model Lease and Grievance
Procedures), and 882.217* (HUD
Review of Contract Compliance) of
Subpart B are applicable to the Mod-
erate Rehabilitation Program. Other
sections which have been modified for
this program are repeated or refer-
enced In Subparts D and E with appro-
priate amendments. Provisions of Sub-
part C. Administration of Program by
Contract Administrator on Behalf of
HElD, which will soon be issued as a
propoGed rule. may apply to Subparts
D and E.

§ 882.402 Definitions.
In addition to the definitions set

forth in Section 882.102. the following
will apply:

Agreement to Enter Into Housing As-
sistance Payments Contract ("Agree-
ment"). A written agreement between
the Owner and the PHA that, upon
satisfactory completion of the reha-
bilitation In accordance with require-
ments specified in the Agreement, the
PHA will enter into a Housing Assist-
ance Payments Contract with the
Owmer.

Moderate Rehabilitation. The reha-
bilitation of a residential property In-
volving a minimum expenditure of
$2000 per unit in structures containing
12 or fewer units or $1000 per unit in
structures containing more than 12
units, which will:

(a) Upgrade the property to Decent,
Safe and Sanitary condition to comply
with the Housing Quality Standards,
from a condition requiring at least
minor repairs or the cure of an accu-
mulation of deferred maintenance (irm-
provements being of a non-luxury
nature); or
(b) Prevent the Imminent failure of

major building systems or compo-
nents.

Where the property contains nine or
more units to be assisted, prevailing
wages must be paid for all rehabilita-
tion work performed and other Davis-
Bacon requirements must be met.

§ 882.403. I1ousing quality standards.
In addition to the standards set

forth in Section 882.109, the following
will apply:.
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(a) Energy Efficiency. Performance
Requirement Appropriate energy con-
serving Improvements such as insula-
tion, storni doors and windows and
caulking must be accomplished by the-
Owner as part of the rehabilitation
under this Part, provided that these
Improvements are determined by the
PHA to be cost-effective over the 15
year term of the HAP Contract. (See
Sec. 882.507(d).). .

§ 882.404. Payments for vacancies.
(a) Vacancies from execution ofcon-

tract to initial occupancy. If a Con-
tract unit which has been moderately
rehabilitated in accordance with this
Subpart is not leased as of the effec-
tive date of the Contract, the Owner
will be entitled to housing assistance
payments in the amount of 80 percent
of the Contract Rent for the unit for a
vacancy period not exceeding 60 days
from the effective date of the Con-
tract provided that the Owner (1) has
complied with Section 882.509(d) and
(e)(2); (2) has taken and continues to
take all feasible actions to fill the va-
cancy including, but not limited to:
contacting applicants on the Owner's
waiting list, if any,- requesting the
PHA and other appropriate sources to
refer bligible applicants, and advertis-
ing the availability of the units; and
(3) has not rejected any eligible appli-
cant except for good cause acceptable
to the PHA.

(b) Vacancies after initial occupan-
cy. (1) If an Eligible Family vacates its
unit (other than as a result of action
by the Owner which is in violation of
the Lease or the Contract or any ap-
plicable law), the Owner may receive
housing assistance payments in the
amount of 80 percent of the Contract
Rent for a vacancy period not exceed-
ing 60 days; provided, however, that if
the Owner collects any of the Family's
share of the rent for this period in an
amount which, when added to the 80
percent payments, resulted in more
than the Contract Rent, the, excess
must be payable to the PHA or as the
PHA may direct. The Owner will not
be entitled to any payment under this
paragraph (b)(1) unless the Owner: (i)
immediately upon learning of the va-
cancy, has notified the PHA of the va-
cancy or prospective vacancy, and (Ii)
has taken and continues to take all
feasible actions specified in para-
graphs-(a)(2) and (3) of this section.

(2) If the Owner evicts an Eligible
Family, the Owner will not be enlitled
to any payment under paragraph
(b)(1) of this section unless the PHA
determines that the Owner complied
with all requirements of Section
882.215 and all applicable State and
local laws.

(c) Prohibition of double compensa-
tion for vacancies. The Owner will not
be entitled to housing assistance -pay-
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ments with respect to vacant units
under this section if the Owner is enti-
tled to payments from other sources
(for example, payments for losses of
rental income incurred for holding
units vacant for relocatees pursuant to
Title I of the HCD Act of 1974 or pay-
ments under Section 882.112 (Security
and Utility Deposits)).

§ 882.405. Initial contract rents.
(a) Fair market rent limitation. The

Gross Rent for any Moderate Reha-
bilitation unit approved pursuant to
882.508(a)(3) must not exceed the
Moderate Rehabilitation Fair Market
Rent applicable to the unit on the
date that the Agreement is executed
except that changes may be made in
the Contract-Rent subsequent to the
signing of the Agreement which result
in Gross Rents which exceed the Mod-
erate Rehabilitation Fair Market Rent
as provided, in paragraph Cc) of this
section. The Fair Market Rent Sched-
ule for Moderate Rehabilitation will
be 120 percent of the Existing Housing

- Fair Market Rent Schedule -in effect
when the Agreement is executed.

(b) Determination of contract rents.
(1) The PHA must establish a base
rent for each unit. This base rent will
be the average rent charged for the
unit during the 18 months preceding
the date of the-Agreement plus an ad-
justment for inflation. This adjust-
ment must not exceed the amount ob-
tained by application of the annual ad-
justment factors established by HUD
(see 882.407(a)(1)). If, however, the
PHA determines that the rent estab-
lished by this formula Is not a reason-
able rent, then 'the PHA must estab-
lish a reasonable rent for that unit to
be used as the base rent which may be
higher. or lower than the formula-es-

..tablished base rent. The PHA must
certify for each unit for which it
enters into an Agreement that the
base rent for the unit is reasonable in
relation to rents currently being
charged for comparable units in the
private unassisted market, taking into
accout the location, size, type, quality,
ampnities, facilities and management
and maintenance services of the unit.
If the base rent exceeds the rent being
charged for the unit before rehabilita-
tion by more than 10 percent, the
PHA must justify the excess in writ-
ing.

(2) Taking into consideration the
cost of the rehabilitation proposed in
the Agreement and the cost of any
necessary temporary relocation pay-
ments to be made by the Owner, the
potential fifteen year term of the HAP
Contract, and the interest rate at
which the Owner. proposes to secure
his rehabilitation loan (the HUD-FHA
maximum interest rate for multi-
family housing plus percent Mort-
gage Insurance Premium will be used

where the Owner does not secure a
loan), the PHA must determine the
monthly per unit cost to the Owner of
repaying a rehabilitation loan over a
15 year term on the proposed Improve-
ments.

(3) The Contract Rent for the unit
must be the lesser of (i) the base rent
as established in paragraph (b)(1) of
this section plus the monthly cost of
amortization of the rehabilitation loan
as established. in paragraph (b)(2), or
(ii) the Moderate Rehabilitation Fair
Market Rent for that unit size (see
paragraph Ca) of this section), minus
any applicable Allowance for Utilities
and Other Services attributable to the
unit.

(c) Changes in contract rents. (1)
The Contract Rents established pursu-
ant to paragraph (b) will be the Con-
tract Rents on the effective date of
the Contract except under the follow-
ipg circumstances:

(I) When, during . rehabilitation,
work items are discovered which must
be performed to bring the unit(s) to
program standards, which were not
listed in the work write-up prepared or
approved by the PHA, and which will
require additional expenditures which
would make the rehabilitation Infeasi-
ble at the Contract Rents established
in the Agreement. Under these circum.
stances, the PHA will:

(A) Approve a change order to the
rehabilitation contract, or amend the
work write-up If there Is no rehabilita-
tion contract, specifying the additional
work to be accomplished and the addi-
tional cost for this work,

(B) Recompute the Contract Rents,
within the limits specified In para-
graph (c)(4) -of this section, based
upon the revised cost estimate, and

(C5 Prepare and execute an amend-
ment to the Agreement stating the ad-
ditional work required and the revised
Contrast Rents.

(ii) When the actuil cost of the' re-
habilitation performed is less than
that estimated in the calculation of
Contract Rents for the Agreement.

(ill) When the actual interest rate of
the rehabilitation loan differs from
that anticipated in the calculation of
Contract Rents for the Agreement,

(iv) When the actual relocation pay.
ments made by the Owner to tempo-
rarily displaced Families varies from
the cost estimated in the calculation
of Contract Rents for the Agreement.

(2) Should changes occur as speci-
fied in (i), (ii) or (iv) (either an in-
crease or decrease), the PHA will re-
calculate the Contract Rents In ac,
cordance with paragraph (b) of this
section and amend the Contract to re-
flect the revised rents.

(3) The PHA must review and ap-
prove the Owner's certification that
the rehabilitation costs, temporary re-
location costs and interest rate on
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which the Contract Rents are based
are the actual costs incurred and Inter-
est rate obtained by the Owner.

(4) In establishing the revised Con-
tract.Rents, the PHA must determine
that the resulting Gross Rents do not
exceed the Moderate Rehabilitation
Fair Market Rent. The Fair Market
Rent may only be exceeded when the
PHA determines in its calculations
specified in paragraph (c)(1)(D of this
section that it will be necessary for the
revised Gross Rent to exceed the Mod-
erate Rehabilitation Fair Market
Rent. Should this determination be
made, the PRA may not execute a re-
vised Agreement until it receives HU)
Field Office approval of such an ex-
ception. The HUD Field Office may
approve revised Gross Rents which
exceed the Fair-Market Rents by up to
10 percent for reasons specified in
paragraph (c)(1)(i) upon proper justifi-
cation by the PEA of the necessity-for
the increase.

§ 882.406. Term of ACC, lease, and hous-
ing assistance payments contract.

(a) Term of ACC. The trm of the
ACC will be for seventeen years.

(b) Term of Housing Assistance Pay-
ments Contract. The Contract for any
unit moderately rehabilitated In ac-
cordance with Subparts D and E may
be for an Initial term of not more than
five years, with provision for automat-
ic renewal (unless agreed otherwise)
for additional terms of not more than
five years each, for a total Contract
term, including renewals, which must
not exceed fifteen years or the remain-
ing term of the ACC, if less.

(c) Term of Lease The term of the
Lease for each unit must be for not
less than one year nor more than
three years.

(d) Renewals of Contract and Lease.
Any renewal of the Contract and/or
Lease term for any unit must in no
case extend beyond the shorter of the
remaining term of the ACC pertaining
to the Contract and the Lease or 15
years from the date of the initial Con-
tract.

§ 882.407. Rent adjustments.
(a) Contract Rents will be adjusted

as provided in paragraphs (a)(1) and
(2) of this section upon request to the
PHA by the Owner, provided that the

'unit is in decent, safe, and sanitary
condition and that the Owner is other-
wise in compliance with the terms of
the Lease and Contract. Subject to the
foregoing, adjustments of Contract
Rents will be as follows:

(1) Annual Adjustments The Annual
Adjustment Factors which are pub-
lished annually by HUD (see Schedule
C. 24 CFR Part 888) will be utilized.
On each anniversary date of the Con-
tract, the Contract Rents may be ad-
justed by applying the applicable

Annual Adjustment Factor most re-
cently published by HUE). These in-
creased Contract Rents must then be
examined in accordance with para-
graph (b) of this section and may be
adjusted accordingly. Contract Rents
may be adjusted upward or downward.
as may be appropriate; however, In no
case may the adjusted rents be less
than the Contract Rents on the effec-
tive date of the Contract.

(2) Special Adjustments. A special
adjustment, subject to BUD approval,
to reflect increases in the actual and
necessary expenses of owning and
maintaining the unit which have re-
sulted from substantial general In-
creases in real property taxes, utility
rates, assessments and utilities not
covered by regulated rates, may be rec-
ommended for approval by the PHA
but only if and to the extent that the
Owner clearly demonstrates that these
general increases have caused In-
creases in the Owner's operating costs
which are not adequately compensated
for by ahnual adjustments. The
Owner must submit financial informa-
tion to the PHA which clearly sup-
ports the increase. For projects of,
more than twelve units, the Owner
must submit audited financial infor-
mation.

(b) Overall Limitation. Notwith-
standing any other provisions of this
Part, adjustments as provided in this
section must not result in material dif-
ferences between the rents charged
for assisted and comparable unassisted
units, as determined by the PHA (and
approved by HUD In the case of ad-
justments under paragraph (a)(2)).
However, this limitation should not be
construed to prohibit differences in
rents between assisted and comparable
unassisted units to the extent that dif-
ferences existed with respect to the
initial Contract Rents,

§ 882.408. Relocation for section 8 moder-
ate rehabilitation.

(a) Minimizing Displacement and
Temporary Relocation. Moderate re-
habilitation by Its nature of not In-
volving substantial renovation should
not, except in unusual circumstances,
require the permanent displacement
of families. Additionally, temporary
relocation should be minimal since
much of the work should be accom-
plished with tenants in residence. To
further minimize displacement and re-
location PHAs may propose in their
administrative plan to exclude the se-
lection of projects where permanent
displacement or temporary relocation
will be necessary. Although displace-
ment and temporary relocation should
be minimal, some relocation will be
unavoidable and benefits to displacees
must be provided as specified In this
section.

(b) Applicability of Uniform Act
Title 31 of the Uniform Relocation As-
sistance and Real Property Acquisition
Policies Act of 1970 (Uniform Act) ap-
plies to certain displacements occur-
ring as a result of a PHA's acquisition
or order to vacate real property, issued
in connection with acquisition, for a
project. EHUD regulations governing
displacements under the Uniform Act,
are set forth at24 CFR Part 42. Any
family or individual, occupying a unit
to be rehabilitated pursuant to this
Subpart and who meets the definition
of a "displaced person:" as defined in
24 CFR 42.20(d), must be provided re-
location payments and assistance in
accordance with 24 CFR Part 42, as
modified by paragraphs (c) through (j)
of thls section including the obligation
placed on the local government-

(c) Tenants Displaced by Private-
Owner Rehabilitation. Although the
Uniform Act does not apply to the dis-
placement of tenants as a result of re-
habilitation by a private owner for a.
Section 8 project, HUD has deter-
mined that any Lower-Income Family
or individual that is a tenant (not an
owner-occupant) occupying a unit to
be rehabilitated pursuant to this Sub-
part on the date the PEA notifies the
Owner that the proposal is approvable
(see Section 882.507(b)) and who is
thereafter required to move, will be
eligible for relocation payments and

-assistance to be determined on the
same basis as provided by 24 CPR Fart
42, as modified by paragraphs (d)
through (J) of this section, as if the
tenant were a "displaced person"
within the meaning of the Uniform,
Act. For purposes of the regulations at
24 CFR Part 42, the.PHA notification
that the Owner's proposal is approv-
able will be deemed to be the "ifiiti-
atlon of negotiations."
(d) Notice of Right to Continue in

Occupancy. No later than 30. days
after the PHA notification of the ap-
proval of the proposal the PEA must
furnish each residential tenant occu-
pying a unit to be rehabilitated under
the program who will not be displaced,
a written notice of the tenant's right
to continue in occupancy. The notice
must cbntain the following conditions:
(1) The tenant must; have the right

to leage and occupy a decent, safe, and
sanitary dwelling which is either the
current dwelling or a comparable
dwelling located within the same
building or nearby building located on
the same site, for a continuous period
of at least four years. The four-year
period will begin on the date of PHA
notification of theapproval of the pro-
posal, or the date the dweling Is
placed in decent, safe, and sanitary
condition, or the termination date of
any required temporary relocation,
whichever is later.
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(2) The amount of rent -payable by
the tenant must-be determined in ac-
cordance with 24 CFR Part 889 and
any necessary subsidy must be pro-
Vided pursuant to this Subpart.

(3) The tenant must not be required
to move from the dwelling units other
than for cause unless the move is nec-
essary to permit rehabilitation." If a
move is required:

(i) Not more than one temporary re-
location by the tenant may be re_-
quired; -

(iI) The temporary relocation, if any,
must not exceed twelve months in du-
ration;

(il) A decent, safe, and sanitary
dwelling must be available to the
tenant for the period f any tempo-"
rary relocation; and

(iv) The Owner must pay actual rea-
sonable out-of-pocket expenses, includ-
ing any moving costs or increase -in
monthly housing costs, incurrred by
any "eligible" tenant in connection
with the move, any temporary reloca-
tion, or both.

(4) If the tenant is required to
Vacate the dwelling during the four-
year period for any reason other than
for .cause, or if any of the commit-
ments to the tenant under this notice
of right to continue in occupancy are
not met, the tenant will automatically
be deemed to have been issued a notice
of displacement as described in para-
graph (e) of this section and to be en-
titled to relocation payments and
other relocation assistance available to
displaced.persons provided under 24
CFR Part 42, as modified by this sec-
tion.

.(e) Notice of displacement. Not later
than 30 days after the PHA notifica-
tion of the approval of the proposal,
the PHA must issue a written notice of
displacement to each residential
tenant occupying a unit to be rehabili-
tated under the program who will be
displaced. The notice must state that
if the tenant moves or moves personal
property from the property on or after
the date of PHA notification of ap-
proval.of the proposal, th6 tenant will
be entitled to certain relocation pay-
ments and other assistance which
must be described, including the maxi-
mum allowable dollar amount or range
of each payment for which the tenant
will apparently be eligible, the condi-
tions of eligibility, and the procedures
for obtaining the payment(s).

(f) Automatic notice of displace-
ment. If a tenant is not issued a writ-
ten notice of displacement or a notice
of right to continue in occupancy
within 30 days after the date of the
PHA notification of the approval of
the proposal, the tenant will be
deemed to have been issued a notice of
displacement effective on the date of
the PHA notification- of the approval
of the proposal.

(g)' Tenants Continuing in Occupan-
cy. The PHA must take such steps as
may be necessary to insure that no
tenants who continue in occupancy
under the provisions of this section
are subjected to an unreasonable
change in the character of their imme-
diate environment without being given
the opportunity to move and qualify
for relocation assistance as a displaced
person. For example, an elderly tenant
may not be subjected without alterna-
tives to a sharp increase in the number
of children- occupying nearby units.
Additionally, in determining whether
temporary relocation is necessary to
facilitate the rehabilitation, the
Owner and PHA must consider any
hardships likely to result if the Family
occupies the property during the reha-
bilitation.

(h) Section 8 Assistance to Tenants
Permanently Displaced by Private-
Owner. The PHA must offer a residen-
tial.tenant of a unit to be rehabilitated
under the program who has been or
will be permanently displaced by an
Owner a Certificate of Family Partici-
pation under the Existing Housing
Program (Subparts A and B). If the
displaced Family moves to a replace-
ment rental dwelling unit which meets
the requirements of- the Existing
Housing Program and the landlord of
the replacement rental dwelling unit is
willing to participate in that program,
the rental assistance responsibilities of
the local government will be deter-
mined to be met. Should the Family
not move to a suitable unit under the
Existing Housing Program or should
the PHA not have a Certificate availa-
ble for the Family, a rental assistance
payment and other benefits described
in 24 CFR Part 42 must be provided.

(i) Manner of Notices. Any notice re-
quired under this section must be per-
sonally served, receipt documented, or
sent by certified or registered first-
class mail, return receipt requested.

(j) Responsibility- for Relocation
Payments and Assistance.

(1) The PHA will have the adminis-
trative responsibility for assuring that
appropriate relocation payments con-
sistent with 24 CFR Part 42 as modi-
fied by this section are made to dis-
placed or temporarily relocated Fami-
lies and will be directly responsible for
providing all services specified in 24
CFR Part 42.

(2) The provision 'of payments to
Families permanently displaced,
where the Family cannot be assisted
as specified in paragraph (h), will be
the responsibility of the local govern-
ment. Unless the local government
agrees, in writing, to assume responsi-
bility for providing permanent reloca-
tion payments from funds other than
those provided under this program, an
application for Moderate Rehabilita-
tion from the PHA will not be consid-

ered approvable. In addition, since a
HAP Contract will not be executed on
a unit occupied by an over-income
family, the local government will not
be required to provide relocation bene-
fits to these families. However, the
local government may propose to pro-
vide assistance similar to that provided
for Eligible Families to over-income
families being permanently displaced
and/or temporarily relocated from
units In buildings where units are
being rehabilitated under the Moder-
ate Rehabilitation Program. Should
the local government agree to provide
relocation benefits to over-income
families, this agreement mtist be speci-
fied in the administrative plan submit-
ted by the PHA and signed by the
chief executive officer. Additionally,
should the local government agree to
provide this assistance, the PHA's ap-
plication will receive a preference In
the Field Office's selection among ap-
provable applications.

(3) The provision of payments to
Families temporarily relocated will be
the responsibility of the Ownef. The
Contract Rent computation, as speci-
fied in Section 882.405(b), may Include
relocation costs; however, the Owner
must make the payments. No Owner
will be selected for participation in the
program unless the Owner agrees, in
the Agreement, to assume this respon-
sibility.

§ 882.409. Other Federal Requirements.
Participation in this program re-

quires compliance with the Equal Op-
portunity requirements specified In
882.111 as well as the rules, regula-
tions and requirements of the follow-
ing:

(a) Executive Order 11246;
(b) Clean Air Act and Federal Water

Pollution Control Act;
(c) Davis-Bacon Act;
(d) Section 504 of the Rehabilitation

Act of 1973;
(e) National Historic Preservation

Act (Public Law 89-665);
(f) Archeological and Historic Pres-

ervation Act of 1974;
(g) Executive Order 11593 on Protec-

tion and Enhancement of the Cultural
Environment;

(h) National Environmental Policy
Act of 1969; and

(i) Flood Disaster Protection Act of
1973.,

§ 882.410. Financing.
(a), Types. Any type of public or pri-

vate financing may be utilized.
(b) Use of Contract as Security for

Financing. An Owner may pledge, or
offer as security for any loan or obli-
gation, an Agreement or Contract en-
tered into pursuant to this Part In ac-
cordance with the. provisions of that
Agreement or Contract.
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§ 882.411. Subcontracting of Owner Re-
sponsibilities.

Any -Owner may contract with any
private or public entity to perform for
a fee the services required by the
Agreement, Contract or Lease, pro-
vided that such contract may not shift
any of the Owner's responsibilities or
obligations, and provided further that
no such contract may be entered into
with an entity which is responsible for
administration of the Agreement or
Contract. If the Owner and a PHA
wish to enter into a management or
rehabilitation contract, they may do
so provided that the Housing Assist-
ance Payments Contract with respect
to the housing involved is adminis-
tered by another PHA or by HUD or
an entity acting on behalf of HUD and
authorized by HUD pursuant to Sub-
part C of the regulations.

Subpart E-Special Procedures for Moderate
Rehabilitation Program Development and
Operation

§ 882.501. Distribution of Funds.

(a) Contract and Budget Authority.
The amount of contract and budget
authority available for the Moderate
Rehabilitation Program will be a por-
tion of the funds available for the Sec-
tion 8 Existing Housing Program.

(b) Allocation of Funds. (1) Contract
and budget authority will be assigned
to and allocated for metropolitan and
non-metropolitan areas by each HUD
Field Office pursuant to 24 CFR Part
891, Review of Applications for Hous-
ing Assistance; Allocation of Housing
Assistance Funds.

(2) Each Field Office must announce
by publication the availability of Mod-
erate Rehabilitation contract authori-
ty, and the approximate number of
units which the authority will support
within the Field Office's jurisdiction.

§ 882.502. Invitations for Moderate Reha-
bilitation Program Applications.

(a) Sending of Invitation. The HUD
Field Office must initiate implementa-
tion of its program with respect to
Moderate Rehabilitation by sending
invitations for Moderate Rehabilita-
tion Program applications for areas in
the Field Office's jurisdiction where
the Housing Assistance Plan (HAP) in-
dicates a goal for Existing Housing
and where there is a supply of housing
in need of and suitable for moderate
rehabilitation. These invitations may
solicit applications for both the Exist-
ing Housing Program and Moderate
Rehabilitation Program or may re-
quest only Moderate Rehabilitation
applications. These invitations must
be distributed in the same manner as
specified in Section 882.203(a).

(b) Contents of Invitation. The invi-
tation must indicate: (1) that applica-
tions may be submitted by public

housing agencies (i.e., any State,
county, municipality, or other govern-
mental entity or public body (or
agency or instrumentality thereof)
which Is authorized to engage in or
assist in the development or operation
of low-income housing), (2) the con-
tract authority available and the esti-
mated number of units the authority
is expected to support, for both metro-
politan and non-metropolitan areas,
(3) the deadline for submission of ap-
plications (which will generally be 60
days but must be at least 15 calendar
days after the date invitations are sent
(see paragraph (a) of this section), (4)
the fact that copies of the application.
other forms, and program regulations
may be obtained from the Field
Office, and (5) such other basic infor-
mation as the Field Office may speci-
fy. If the invitation is for both Exist-
ing Housing and Moderate Rehabilita-
tion applications, the Invitation must
also contain the information specified
in Section 882.203(b).

§ 882.503. Submission of Application.
The application for a Moderate Re-

habilitation Program will be submitted
by a PHA to the HUD Field Office.
Advice and assistance in the prepara-
tion of the application are available
from the HUD Field Office.

(a) Contents. The application must:
(1) Indicate the types of housing

(i.e., detached, walkup, elevator) likely
to be utilized in the proposed project.

(2) Indicate the total number of
units expected to be utilized by unit
size (number of bedrooms) and the ap-
proximate num6er of units for occu-
pancy by elderly, handicapped, or dis-
abled.

(3) Demonstrate that the units re-
quested in paragraph (a)(2) of this sec-
tion are consistent with the applicable
Housipg Assistance Plan, as required
by 24 CFR Part 891, or in the absence
of such a Plan, that the proposed ap-
plication is responsive to the condition
of the housing stock in the community
and the housing assistance needs of
Lower Income Families residing in or
expected to reside in the community.

(4) Demonstrate that the applicant
qualifies as a PHA and Is legally qualil-
fied and authorized to participate In
the Section 8 Moderate Rehabilitation
Program for the area in which the
program is to be carried out and In-
clude in such demonstration (I) the
relevant enabling legislation, (It) any
rules and regulations adopted or to be
adopted by the agency to govern Its
operation, and (Wi) a supporting opin-
ion from the agency counsel. If the
PHA already has an ACC for an Exist-
ing Housing Project, this demonstra-
-tion will not be required if the PHA
submits a statement that they are
qualified to participate based on the
same documentation.

(5) Include a statement that the
housing quality standards to be used
in the operation of the program will
be those set forth in Section 882.109
and Section 882.403 or that variations
in the Acceptability Criteria are pro-
posed. In the latter case, each pro-
posed variation must be specified and
Justified. Should the PHA propose to
use local code standards which are
more restrictive than the Housing
Quality Standards, no justification
need be submitted.

(6) Include a proposed schedule
specifying the number of units to be
leased by quarter.

(7) Include a description of the reha-
bilitation expertise and experience of
the PHA. If the PHA proposes to sub-
contract with a city rehabilitation
agency or private rehabilitation entity,
the PHA must specify the subcontrac-
tor and detail the subcontractor's ex-
perience in rehabilitation. A memoran-
dum of intent between the PHA and
any subcontractor specifying the obli-
gations of each party must be submit-
ted with the application. A PHA with-
out rehabilitation expertise should not
propose to hire staff to perform these
functions but should subcontract with
an experienced and qualified agency
or entity if such an entity exists.
Should the PHA not have the exper-
tise or should an entity with such ex-
pertise not be available, the PHA must
demonstrate how it proposes to obtain
that expertise and detail the qualifica-
tions of any staff to be hired, if
known in the application.

(8) Include a description of the
PHA's experience in administering
housing or other programs and pro-
vide other information which evi-
dences present or potential manage-
ment capability for the proposed pro-
gram including experience with the
Section 8 Existing Housing Program.

(9) Indicate whether the program
will be concentrated In a specific
neighborhood(s). If the PHA proposes
to concentrate Its activities in a specif-
ic neighborhood(s) the application
must contain a map outlining the
neighborhood boundaries and a de-
scription of neighborhood characteris-
tics as well as a letter from the chief
executive officer of the local govern-
ment indicating the locality's endorse-
ment of the application and describing
other public and private inmprove-
ments underway and/or planned for
this neighborhood to complement the
Moderate Rehabilitation Program.

(10) Indicate the types of financing
expected to be used under the pro-
gram particularly federal, state or lo-
cally assisted financing programs, and
describe the availability of the financ-
ing. Commitments from these financ-
ing sources as to their willingness to fi-
nance rehabilitation under this pro-
gram should be submitted where avail-
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able. Types of financing could include
but are not limited to Community fDe-,
velopment Block Grant loan and -grant
programs, State Agency rehabilitation
loan programs, Neighborhood Housing
Services programs and private reha-
bilitation loan programs. HUD mort-
gage insurance programs zmay be used
to help secure financing.

(11) Include a xescription of the
,PHA's expertise in providing reloca-
tion assistance to displaced families. If
the PEA proposes to subcontract with
-another local agency or private entity
to provide the-services required in Sec-
tion 882.408, the agency or entity must
be identified and its experience in re-
location summarized. A statement
from the chief executive officer of the
local government (which states that
the loal government will assume the
responsibilities ns required in Section
882.408) must -accompany 'the applica-
tion. Additionally, the PHA must indi-
cate that It will provide -a preference
for Certificates in its Section 8 Exist-
ing 'Housing Program to Families dis-
placed as a result of moderate reha-
bilitation -or should provide a state-
ment from the PHA administering the
'Section 8 Existing Housing Program in
the area that it 'will provide such a
preference. The PHA should also indi-
cate the availability -of Certificates for
relocation purposes.

(12) Include a 'statement from the
chief executive officer of the local gov-
ernment indicating local government
approval of 'the 'submission of the ap-
plication, stating that the application
is consistent with the local Housing
Assistance Plan, if any, and providing
additional comments. The statement
should indicate that the chief execu-
tive officer understands that these
comments are being provided in con-
formance with Section 213 of 'the HCD
Act of 1914 and that no further oppor-
tunity for comment will be given by
the field office.,

(b) Other Submissions. For each ap-
plcation, or in a combined submission
covering several applications, the P-H1A
must submit the following itein -with
the application(s) or after application
approval but -no later than with' the
PHA-executed ACC. If the administra-
tive plan specified in paragraph (4) is
submitted after application approval,
the chief executive officerof the local
government must slin off on the plan
agreeing particularly to the relocation
plan and the local government respon-
.sibtlities contained therein.

(1) An equal opportunity housing
plan.

(I) The plan must describe the
PHA's policies and procedures for

(A) Fulfilling the requirements of
Section 882.506(a), Public lNotice to
Owners, and Section 882.516, Public
S otice to Lower-Income Families.

PROPOSED RULES

'(B) Achieving the participation of
Owners of units in areas outside low
income and minority concentrations,
unless the PHA has indicated that the
program will be confined to a specific
neighborhood receiving coordinated
improvements see paragraph (a)(9)).,

<C) Selecting among Owners' propos-
als to determine which proposals will
be approved, including any. local pref-
erences for selection and- the prefer-
ences specified in Section 882.506(d)

(D) Selecting among eligible appli-
cants those to participate in the pro-
gram, including tthe preference for
Families living-in units being rehabili-
tated under the program and any pro-
visions establishing local preferences
for selection.

(ii) The plan must -also include
signed certification of the applicant's
intention to comply with Title VI of
the Civil Rights Act o-uf 1964; Title VIII
of the civil Rights Act of 1968; Execu-
tive Order 11063; and if the housing
assistance will be used within a ]6cal-
ity which has a Housing Assistance
Plan, a certification that the PHA will
take affirmative 'action to provide op-
portunities to participate in the pro-
-gram to persons expected to reside in
the locality because of present or
planned employment as indicated in
the Housing Assistance Plan.

(2) Estimates of.financial require-
ments for preliminary costs. adminis-
"trative costs and housing assistance
payments on the prescribed forms.

<3) A proposed schedule of Allow-
ance :for Utilities and Other Services
with a justification of the "amounts
proposed.

(4) An Administrative Plan.
(i) *The plan must contain: a state-

ment of the PHA's -overall approach
and objectives in administering ,the
IModerate Rehabilitation Program, a
*description of the procedures to be'
used in carryihg -out each administra-
tive function, and a statement of the
number of employees proposed for the
program, by position and functions -to
be -performed. Where a subcontractor
such as the Community Development
Agency, other local government staff
or private entity wi be utilized to per-
form anyof the functions -of the PHA,
'the staff and procedures of the sub-
contractor nust be -described.

(ii) *The following functions should
,be addressed in addition to those xe-
,quired in Section-882.204(-b)(3)(il): out-
-reach to Owners, selection of units;
initial inspection -of units; preparation,
,of work write-ups; preparation -of cost
estimates; establishment of rents; fi-
nancing counseling preparation of
loan applications; assistance to Owner
in the selection -of contractors; execu-
tion of Agreeements and Contracts;
-oversight -of rehabilitation including
inspection -of units during rehabilita-
tion; final inspection of units; ,verifica-

tion of actual costs incurred by the
Owner; and rehousing Families who
move.

(iii) The plan must also contain the
relocation plan of the PHA. This relo-
cation plan must detail how displace-
ment will be minimized and under
what circumstances displacement will
be allowed. The plan must clearly de-
lineate the responsibilities of the local
government, PHA, and Owners as
specified in Section 882.408 and must
indicate how the PHA will monitor the
program to assure that proper reloca-
tion payments and assistance are pro-
vided. Additionally, it must be stated
that no Owner will be selected for par-
ticipation unless that Owner agrees to
make relocation payments to those
Families temporarily relocated, In 'ac-
cordance with-Section 882.408.

§ 882.504 Processing of Applications.
(a) Initial Screening of Applications.

Promptly after receipt of an applica-
tion, the HUD Field Office will deter-
mine whether or not the application is
complete. If an application Is Incom-
plete, the PRA must be so notified and
will be given until the deadline date
or, if necessary, a reasonable time
thereafter within which to complete
the application.

(b) Evaluation of Applications, HUD
may begin Its evaluation immediately
upon xeceipt of the application, but no
final decision of approval or disapprov-
al-.of the application may be made
until after the deadline for receipt of
,applications. Each application will be
evaluated by HUD on the basis of all
pertinent factors under this Part. In
selecting among approvable applica-
tions, ranking will be based upon the
Field Office's assessment of which ap.
plications have the best combination
of the following:

(1) The demonstrated capacity of
the PHA and/or its sUbcontractor(s)
to provide the technical -sistance to
Owners required under the program:

(2) The availability of assisted 11-
nancing resources as demonstrated
through commitments from financing
-agencies -for example, local Communi-
,ty Development or state agency reha-
bilitation loan programs);

<3) The concentration of the. pro-
gram in a neighborhood and the via.
bility -of the neighborhood selected In.
,eluding the locality's demonstrated
commitment to the neighborhood.
This criteria will only be 'applicable to
applications from PHAs in metropoli-
tan cities and urban counties (as de-
fined in 24 CFR Part 570).

4) The PHA's experience with the
Section 8 Existing Housing Program
and/or thbe PHA's -overall adiinistra-
tive capability;

(5) The potential of achieving, as ex.
peditiously as possible, the rehabilita-
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tion and leasing. of housing units
under this Subpart;

(6) The overall feasibility of the pro-
posed program; and

(7) The local -government's commit-
ment to provide relocation benefits
similar to those provided tp Eligible
Families to over-income families per-
manently displaced and/or temporar-
ily relocated from buildings being re-
habilitated under the program

(c) Disapproval, Conditi mal Ap-
prova, ,orApproval of Applications If
an -application is disapproved, HUD
must notify the PRA by letter indicat-
ing in detail the reasons for disapprov-
aL If an application can be approved
only if certain changes are made. HUD
must notify the P1A by letter stating
that the application -can be approved
if the PHA adopts, within a specified
reasonable time as determined by
HUD, the changes required by HUD.
If an application is approved, the PHA
will be sent a notification of applica-
tion approval

§ 882.505. Annual Contrbutions Contract;
Schedule of Leasing.

(a) Maximum Total ACC Commit-
menL The maximum total annual con-
tribution that may be contracted for
will be the total for all the units of the
Moderate Rehabilitation Fair Market
Rents.

(b) Transmittal of ACC and Execu-
tion of ACC by HUD. These functions
must be performed as specified in Sec-
tions 882.206(a) and (b).

(c) Schedule of Leasing. 'The ACC
will include a provision relating to ex-
peditious leasing of units under the
program. HUD will review the PBA-
proposed schedule specifying the
number of units that are expected to
be leased by the end of each three-
month period, and will make such
changes as it determines to be appro-
priate. In its transmittal of the ACC to
the PHA, HUD will include the HUD-
approved schedule. This schedule will
be established'so 'as to implement
HUD policy that all units in a Section
8 Moderate Rehabilitation program of
100 -nits or more must be leased by
Eligible Families -within 18 months. In
the case of smaller programs, a
shorter time period may -be estab-
lished by HUD. HUD may modify the
unit mix and/or reduce the number of
units and/or the amount of the
annual contributions commitment if,
in the determination of HUD, the
PHA falls to demonstrate a good faith
effort to adhere to this schedule or if
other reasons justify a reduction in
the number of units or change in the
unitmix.

§ 882.506. Public.Notice to Owners.
Promptly after receiving the execut-

ed ACC, and thereafter as may be nec-
essary, the PHA must make iknown to

the public through publication in a
newspaper of general circulation as
well as through minority media and
other suitable means, the availability
and nature of the program. The notice
must inform Owners where they may
apply for the program and must be
made in, accordance with the PHA's

UD-approved equal opportunity
housing plan and with the HUD guide-
lines for fair housing requiring the use
of the equal housing opportunity logo-
type, statement and slogan.

(b) Owner Proposals. The PHA must
develop a proposal format for Owners
wishing to apply for participation In
the program which will require, at a
minimum, the following information:
(1) Name, address and phone number
of Owner, (2) Address of property to
be rehabilitated, (3) Number, type
(elevator/nonelevator) and bedroom
size of unit(s) to be rehabilitated, (4)
Rent(s) charged by bedroom size
during the previous 18 months and the
last time the rents were changed on
each unit, (5) Number and size of
vacant unit(s), (6) Number of units the
Owner proposes to be assisted after re-
habilitation, (7) Whether the Owner
anticipates that permanent displace-
ment or temporary relocation of ten-
ants will be necessary and the antici-
pated length of any temporary reloca-
tion. (If temporary relocation is antici-
pated, the Owner must Indicate
whether be Is will to assume the re-
sponsibilites specified in 882.408.), (8)
The prior participation of the Owner
in HUD programs, and (9) Whether
the Owner intends to select tenants
from the PITA's waiting list or a sepa-
rate waiting list. If the Owner pro-
poses to develop a separate waiting list
and is applying for 5 or more units,
the Owner must also be required to
submit an Affirmative Fair Housing
Markefing Plan.

(c) Waiting List The PHA should
establish and maintain a pool of ap-
provable Owner proposals.

(d) Selection of Owner Proposch.
The PA must establish a method of
selecting among Owner proposals. Pro-
posals must be approved In accordance
with criteria established by the PRA-
including any PRA rules for prefer-
ences as approved by HUD (see Sec-
tion 882.503(b)(1)(1)(C)). A preference
in selection must be provided to those
proposals specifying no or only mini-
mal permanent displacement or tem-
porary relocation. No proposal may be
approved unless the Owner agrees to
assume the responsibility for all tem-
porary relocation payments as speci-
fied in Section 882.408.

§ 882.507. Assistance to Owners.
(a) Initial Inspection. Once an

Owner's proposal has been approved,
the PHA must inspect the property,
with the Owner if possible. A determl-

nation must be made by the PRA as to
the specific work items which need to
be accomplished to bring the unit(s)
up-to the Housing Quality Standards
specified in Section 882.109 and Sec-
tion 882A03 and/or to prevent the im-
minent fiilure of major building sys-
tems or components. The PHA, as
soon as possible following the inspec-
tion. must provide the Owner with-a
written list of the deficiencies.

(b) Preliminary Feasibility Analysis.
A rough cost estimate and cash flow
analysis of the property following re-
habilitation must be made by the
PHA. If It is determined at this point
that the allowable rents will not sup-
port the amount of rehabilitation nec-
essary and thus the undertaking will
not be financially feasible, the Owner
must be informed of the PA decision
and should be encouraged to apply for
the Section 8 Substantial Rehabilita-
tion Program if contract authority is
available for that locality. If the PHA
finds the proposal Infeasible, the
Owner must be given the opportunity
to dispute the PHA's determination;
however, once the Owner's argiments
have been considered the PHA- will
have the final decision in the matter.
If the PHA still maintains that the
proposal is infeasible, it must select
another proposal.

The PBA must request Families re-
siding In the unit(s) to submit applica-
tions and must determine the eligibil-
ity of the Families. Eligible Families
rest be briefed on their rights and re-
sponsibilities under the program (Sec-
tion 882.517(c)). The Owner must be
informed that ineligible families will
be allowed to remaim in occupancy;
however, an Agreement will not be en-
tered Into on any unit occupied by an
ineligible family. If It is determined
that permanent displacement or tem-
porary relocation will be necessary. re-
QUIrelnents of Section 882.408 must be
followed.

(c) Work Write-ups and Cost Esti-
mates. Should the Owner agree with
the assessment of the PHA, both as to
the work that must be accomplished
and the preliminary feasibility of the
project, the Owner with the assistance
of the PHA where necessary, must
prepare detailed work write-ups in-
cluding specifications and plans
(where necessary) so that a cost esti-
mate may be prepared. The work
write-up will describe how the defi-
ciencies specified -in paragraph (a) of
this sectien are to be corrected includ-
ing minimum acceptable levels of
workma-hip and materials- From this
work write-up, the Owner, with the as-
sLtance of the PHA, must prepare a
cost estimate for the accomplishment
of all Items specified in this section.

(d) Feasibility Analysi& Once cost
estimates have been secured, a feasi-
bility analysis of the project must be
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conducted by the PHA -and Owner.
The cost of temporary relocation must
be estimated and this amount included
in the feasibility analysis. Temporary
relocation costs may be considered as a
rehabilitation cost and the debt serv-
ice on the total rehabilitatioh and re-
location costs should be established.
All debt service and operating costs
must be compared by. the PHA to the
projected income to determine if and
under what circumstances it will be
feasible for the Owner to undertake
the rehabilitation. The feasibility of
various energy conserving improve-
ments must be established at this
stage, and where it is determined by
the PHA that such improvements will
be cost effective over the 15 year term
of the Contract, the Owner must pro-
vide these improvements.

(e) Financing. The PHA must dis-
cuss with the Owner the various fi-
nancing options available. The PHA,
where necessary, must also assist the
Owner in the preparation of an appli-
cation for rehabilitation financing
when the Owner determines that such
financing will be necessary.

(f) Preparation of Lease Form. The
PHA, where necessary, must assist the
Owner in the preparation of a form of
tenant Lease which meets the follow-
ing requirements:

(1) Term Of Lease. The term of the
lease must be consistent with Section
882.406(c).

(2) Required Provisions. The. Lease
must contain the HUD-prescribed pro-
visions referred to in Section
882.210(f)(2).

(3) Prohibited Provisions. The Lease
must not contain any clause which
falls within the classifications of HUD--
prescribed prohibited lease proyisions
referred to in Section 882.210(f)(3).

§ 882.508. Agreement to Enter Into Hous-
ing Assistance Payments Contract.

(a) Provisions. Prior to the com-
mencement of any rehabilitation
under this Part, the PHA must enter
into n Agreement with the Owner
which contains the following

(1) A statement that the Owner
agrees to bring the unit(s) into compli-
ance with the Housing Quality Stand-
ards of the program in accordance
with the work write-up specified in
Section 882.507(c).

(2) A date by which rehabilitation
will have commenced and a deadline.
date by which the rehabilitation will
be completed' and the unit(s) ready for
occupancy.

(3) An anticipated Contract Rent
which will be paid to the Owner once
rehabilitation is completed, the Con-
tract is executed, and an Eligible
Family is occupying the unit(s). This
rent will be established in accordance
with Section 882.405(b); however, the
Contract Rent plus any Allowance for
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Utilities or Services must not exceed
the applicable Moderate Rehabilita-
tion Fair Market Rent limitation.

(4) A date for final inspection of the
unit(s) by the PHA and the Owner
must be specified. This date must be
as soon as possible after the deadline
date specified pursuant to paragraph
(a)(2) of this section.

(5) The term of the Contract. The
term must be consistent with Section
882.406(b).

(b) Preparation and Execution. The
Agreement must be prepared by the
PHA in the form prescribed by HUD
and include all required information in
paragraph (a) of this section and a
statement specifying the Owner's re-
sponsibility for making relocation pay-
ments to Families temporarily dis-
placed. The PHA will transmit to the
Owner at least two copies of the unex-
ecuted Agreement. After the Owner
executes the copies, he must return
them to the PHA who will execute the
Agreement, returning one copy to the
Owner and retaining at least one copy
for its records.

§ 882.509. Rehabilitation Period,
(a) Timely Performance of Work.

After execution of the Agreement, the
Owner must promptly proceed with
the rehabilitation work as provided in
the Agreement. In the event the work
is not so commenced, diligently contin-
ued, and/or completed, the PHA will
have the right to rescind the Agree-
ment, or take other appropriate
action.*

(b) Delays. Although extensions of
time may be granted, no increases in
Contract Rents may be granted for
delays.

(c) Changes. (1) The Owner must
submit to the PHA for approval any
changes from the work-specified in the
Agreement which would materially
reduce or alter the Owner's obliga-
tions or the quality or amenities of the
project. The PHA may condition its
approval of such changes on a reduc-
tion of the Contract Rents. If changes
are made without prior PHA approval,
the PHA may determine that Contract
Rents must be reduced or that the
Owner must remedy any deficiency as
a condition for acceptance'of the proj-
ect. -

(2) Contract Rents may not be in-
creased except in accordance with pro-
visions of Section 882.405(c). Should
an increase in Contract Rents be ne-
cessitated by changes in local codes or
ordinances or other unanticipated
changes in work items, an increase will
only be approved if PHA approval is
obtained prior to incorporation of any
changes in the project.

(d) Vacancies from Execution of
HAP Contract to Initial Occupancy.
'At the time the contract is executed,
the Owner will be required to submit a

list of dwelling unit(s) leased as of the
effective date of the Contract and a
list of the unit(s) not so leased, If any.
The Owner will be entitled to housing
assistance payments for any unleased
unit(s), pursuant to Section 882.404(a),
only if he has fully complied with the
requirements of that section and of
this paragraph.

(e) Initial Occupancy (1) In filling a
vacant unit(s) which is being rehabili-
tated under the program, the Owner
may select from those Eligible Fami-
lies on the PHA's waiting list or may
develop a separate waiting list In ac-
cordance with the approved Affirma-
tive Fair Housl~g Marketing Plan, If
applicable. (i) Should an Owner wish
to house a family not on the PEIA
waiting list, the PHA must determine
.the eligibility of the family for the
-program. If the family Is determined
eligible, it must be briefed In accord.
ance with Section 882.517(c) and as-
sisted under the program. (i) Should
the Owner wish not to maintain a sep-
arate waiting list the PEIA will be re-
sponsible for referring Eligible Fami-
lies to the Owner for selection for any
vacant unit(s) that the Owner Is reha.
bilitating under the program.

(2) In order that the unit(s) might
be promptly occupied, 60 days prior to
the completion of the rehabilitation,
or when rehabilitation Is begun,
whichever is later, the Owner must (1)
notify the PHA of any unit(s) which It
is anticipated will be vacant on the an-
ticipated effective date of the Con-
tract or (i) have the families selected
by the Owner contact the PHA. If the
Owner wishes to select Families from
the PHA waiting list, the PHA will
notify an appropriate size Family on
Its waiting list of the availability of
the unit. (Since the Owner Is responsi-
ble for tenant selection, the Owner
may refuse any Family provided that
the Owner does not unlawfully dis-
criminate. Should the Owner reject a
Family, the Family will be returned to'
the waiting list and the PHA will
notify the next appropriate size
Family on its waiting list of the avail-
ability of the unit.) If the Owner se-
lects a family from the Owner's wait-
ing list, the PHA must determine the
eligibility of the Family for participa-
tion in the program pursuant to Sec-
tion 882.517(a).

§ 882.510 Completion of Rehabilitation.
(a) Notification of Completion. The

Owner must notify the PHA when the
work is completed and submit to the
PHA the evidence of completion and
cost certifications described in para-
graph (b) and (c) ,of this section.

(b) Evidence of Completion. Comple-
tion of the project must be evidenced
by furnishing the PHA with the fol-
lowing:
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(1) A certificate of occupancy and/or
other official approvals'as required by
the locality.

(2) A certification by the Owner
that:

(i)The unit(s) has been completed in
accordance with the requirements of
the Agreement,

Cii) The unit(s) is in good and tenan-
table condition;

(iii) The unit(s) has been rehabilitat-
ed in accordance vith the applicable
zoning, building, housing and other
codes, ordinances or regulations, -as
modified by any waivers obtained from
the appropriate officials;

(iv) Any unit(s) built prior to 1950 id
in compliance with applicable HUD
Lead Based Paint -regulations (24 CFR
Part 35); and
(v) If applicable, the Owner has com-

plied with the -provisions -of the Agree-
ment relating to the payment of not
less than prevailing wage rates -and
that to the best of the Owner's knowl-
edge and belief there are no claims of
underpayment in mlleged violation of
said provisions of the Agreement. In
the event there are any such pending
claims to-the knowledge of the Owner
or PRA, the Owner will be required to
place a sufficieht amotun in escrow, -as
determined by the PEA, to assure
such payments-

(c) Actual Cost and Interest Rate
Certifications. The Owner must pro-
vide the PEA with a statement of the
costs incurred for the rehabilitation
and any temporary relocation as well
as the interest rate obtained for any
rehabilitation loan. The Owner must
certify that these are the actual costs
and interest rate. The PHA must
verify these costs and establish the
Contract Rents as provided in Section
882.405.

(d) Review and Inspections. (1)
Within five working days of the xe-
ceipt of the evidence of completion,
the PTA must review the evidence of
completion for compliance with para-
graph (b) -of this section.

(2) Within the same time period, a
PEA representative must inspect the
unit(s) in a manner sufficient *to
enable the inspector to report that the
project has been completed in accord-
ance with the -Agreement and meets
the Housing Quality Standards of the
program. If the inslection discloses
defects or deficiencies, the Inspector
must report these in detail
(e) Acceptance. If the PEA deter-

mines from the xeview and inspection
that the project has'been completedin
accordance with the Agreement, the
unit(s) will be accepted..

MD Acceptance TWere Defects or Defi-
ciencies Reported- If the unit(s) is not
acceptable under paragraph (d), the
PHA must determine whether and to
what -extent the defects or deficiencies
can be corrected, -what corrections -are

essential to permit the PHA to accept - § 882.512. Overcrowded and Under Occu-
the project, whether and to what4 pled Unit
extent a reduction of Contract Rents If the PHA determines that a Con-
will be required as a condition to ac- tract unit assisted under this part is
ceptance of the unit(s), and the exten- not decent, safe, and sanitary by
sion of time required for the remain- reason of increase In Family size, or
lng work to be done. The Owner must that a Contract unit Is larger than ap-
be notified of the PEA's determina- propriate for the size of the Family in
tions and. If the Owner agrees to occupancy, housing assistance pay-
comply with the conditions, an adden- merints with respect to the unit wfll not
dum to the Agreement must be en- be abated; however, the Owner must
tered into, specifying the remaining offer the Family a suitable alternative
work, pursuant to which the defects or unit should one be available and the
deficiencies will be corrected and the Family will be required to move. If the
unit(s) then accepted. If the Owner Is Owner does not have a suitable -availa-
unwilling to enter Into such an adden- ble unit, the PHA must assist the
dum or fails toperform under the ad- Family n finding an appropriate
dendu.a the units will not be accept- dwelling unit following the procedure
ed. Paragraphs (a). (b), (c) (d) and (e) specified In Section 882.517(f) and re-

quire the Family to move to such a
will apply when the remaining work is unit as soon as possible. In no case will
completed satisfactorily, a Family be forced to move until suit-

(g) Notification bf _Non-accPtance able alternative housing Is available
If the PEA determines that based on
the review of the evidence of comple- § 8SZ-513. Adjustment of Allowance for
tion and Inspection. the unlt(s) cannot Uhilities and Other Services.
be accepted, the Owner must be The PHA must determine, at least
promptly notified of this decision and annually, whether an adjustment is re-
the reasons. quired n the Allowance for Utilities

§882.511. Execution of H1ousing Assist,-
ance Payments Contract.

(a) Time of Execution. Upon accept-
ance of the unit(s) by the PHA pursu-
ant to Section 882.510(e), the Contract
will be executed first by -the Owner
and then by the PHA. The effective
date must be no earlier than the PEA
Inspection which provides the basis for
unconditional acceptance.

(b) Changes from AgreemenL The
Contract Rents may be higher or
lower than those specified n the
Agreement when (1) unanticipated re-
pairs are necessary or actual rehabili-
tation costs are les; than Initially esti-
mated; (2) the actual interest rate of
the rehabilitation loan differs from
that anticipated prior to rehabilita-
tion; or .(3) the actual temporary relo-
cation expenses are higher or lower
than initially anticipated. Any such
changes must be in accordance with
requirements of Section 882.405(c).

(c) Unkased Unit(s). At the time of
execution of the -Contract the PHA
must examine the lists of dwelling
unit(s) leased and not leased, referred
to n Section 882.509(d); and must do-
termine whether or not the Owner has
met the obligations under that.section
with respect to any unleased unit(s)
and for which of those unit(s) It will
make vacancy payments. The Owner
must indicate in writing either concur-
rence with this determination or dis-.
agreement, reserving all rights to
claim vacancy payments for the un-
leased unit(s) pursuant to the Con-
tract, without prejudice by reason of
the Owner's signing the Contract.

and Other Services applicable to the
dwelling units n the project, on
grounds of changes in utility rates or
other change of general applicability
to all units In the project. If the PHA
determines that an adjustment should
be made, the PHA must then deter-
mine the amounts of adjustments to
be made in the amount of rent to be
paid by affected Families and the
amount of housing assistance pay-
ments and must notify the Owners
and Families accordingly.

§ 882.514. Asslstance to Evicted Families.
(a) If a Family Is evicted without

PHA authbrization of the eiction, the
PEA must assist the Family as speci-
fied In Section 882.17(g) and -termi-
nate the HAP Contract.

(b)- Should the Family be evicted for
cause and n accordance with Section
882.215. the PHA will have no obliga-
tion to continue assistace to the
Family. However, should the PEA de-
termine to terminate assistance, the
Family has the same rights as an ap-
plicant determined ineligibIe (Section
8827517(h)).

§ 882.5-15. Reduction of Number of Con-
tract Units for Failure to Lease to Ell-
gible Families.

(a) If at any time. beginning six
months after the effective date of the
Contract, the Owner fails for a con-
tinuous period of six months to have
at least 80 percent of the units under
the Contract at the time leased or
available for leasing by Eligible Faml-
lies, the PHA may, on at least 30 days'
notice, reduce the number of assisted
units.-The PHA may reduce the assist-
ed units to the number of units so
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leased or available for leasing plus 10
percent of the number (rounded up).
This reduction, however, will not
apply if the failure to lease units to
Eligible Families is permitted by the
PHA as part of the Owner's effort to
promote economically mixed housing.

(b) If an Owner hAs only one unit
under Contract and the Contract ter-
minates at a time when the Family is
ineligible for payments, the' Contract
will not be renewed. In addition, if the
Owner has only one unit under Con-
tract and if one year has elapsed since
the date of the last housing assistance
payment, the Contract will be termi-
nated (with the consent of the Owner
if the Contract does not provide for
termination under the circumstances)
even if the termination date has not
yet been reached.

(c) The PHA may agree to an
amendment or reexecution of the Con-
tract to provide for subsequent resto-
ration of any reduction or cancellation
made pursuant to paragraph (a) or (b)
of this section if (1) the PHA deter-
mines that the restoration or reexecu-
tion is justified by demand, (2) the
Owner has a record of compliance
with obligations under the Contract,
and (3) annual contributions contract
authority is available.

(d) For projects of greater than 12
units in which more than 40 percent
of the total units were assisted units
on the effective date of the Contract,
the Owner may, on at least 30 days
notice to the PHA, reduce the number
of assisted units unider the Contract to
no less than 40 percent of the total
project units. Any other reduction in
the number of assisted units in a proj-
ect is prohibited, during the term of
the Contract, without prior approval
of HUD. ,Refusal on the pait of the
Owner to comply with this prohibition
will be a violation of the Contract and
grounds for suspension or debarment
from HUD programs.

§ 882.516. Public Notice to Lower-Income
Families; Waiting List.

(a) Public Notice to Lower-Income
Families. (1) If the PHA does not
maintain a waiting list for its Existing
Housing Program pursuant to Section
882.207(b) which is, sufficient to pro-
vide applicants for the units under the
Moderate Rehabilitation Program, the
PHA must, promptly after receiving
the executed ACC, make known to the
public, the availability of the program
in accordance with Section 882.207(a).

(1) The notice must state that assist-
ance under this program will be availa-
ble only in specified units which have
been moderately rehabilitated under
the program. -,

(il) The notice must also state that
current occupants of housing assisted
under under the Act and applicants on
a waiting list for any such housing

(except for those Families on the Sec-
tion 8 Existing Housing waiting list)
must apply separately if they wish to
be considered for assistance under this
Part. In addition, the notice must
state that such applicants will not lose
their place on the public housing or
other waiting list.

(iII) The notice must be made in ac-
cordance with the PHA's HUD-ap-
proved equal opportunity housing

'plan and wjth the HUD guidelines for
fair housing requiring the use of the
equal housing opportunity logotype;
statement and slogan.

(2) If the PHA has a waiting list for
its Existing Housing Program which is
sufficient to provide applicants for the
units under the Modeiate Rehabilita-
tion Program, the PHA need not ad-
vertise the availability of assistance
under this program but must refer
Families on the Existing Housing wait-
ing list.

(b) Waiting List Any Family on the
waiting list must be allowed to refuse
participation in the Moderate Reha-
bilitation Program without losing Its
place on the waiting list for Existing
Housing.

§ 882.517. Family Participation.
(a) Initial Determination of Family

Eligibility. (1) The PHA will be re-
sponsible for determining Family eligi-
bility for participation, in accordance
with 24 CFR Part 889. The PHA will
be responsible for verifying the
sources and am6unt of the Family's
Income and other information neces-
sary for determining, eligibility and
the amount of the assistance pay-
ments. If an Owner is the initial point
of contact by an applicant, he must
refer.the applicant to the' PHA.

(2) The PHA must select Families
for participation in accordance with
the provisions of this Part and in ac-
cordance with the PHA's application,
including any PHA requirements or
preferences as approved by HUD (see
Section 882.503(b)(1)(i)(D)). The PHA
must provide assistance to Eligible
Families then living in units which are
designated for moderate rehabilitation
under this Part or Families chosen by
the Owner without requiring that
these Families be placed on the wait-
ing list. If assistance under this Part is
being concentrated in a neighborhood
(see Section 882.503(a)(9)), the PHA
may establish a preference for appli-
cantscurrently residing in that neigh-
borhood.'

(3) Every applicant for participation
must complete and sign the form of
application prescribed by HUD.

(4) The PHA must maintain a
system to assure that it will be able to
assist all Families selected to partici-
pate within its ACC authorization and
that -is will comply, to the maximum

extent feasible, with the unit distribu-
tion in the ACC.

(5) PHA records, on applicants and
Families selected to participate must
be maintained so as to provide HUD
with racial, gender, and ethnic data,

(b) Selection of'Families for Partici-
pation. If an applicant Family Is deter-
mined by the PHA to be eligible and is
selected for participation, the Family
must be given Information as to the
Gross Family Contribution and the
PHA's schedule of Allowances for Ttil-
Ities and Other Services and, if the
Family has not been selected by an
Owner for a specific unit, a listing of
units, if more than one unit Is availa-
ble, which are available for selection
by the Family.

(c) Briefing of Families. When a
Family is initially selected for partici-
pation, a full explanation of the fol-
lowing must be provided to appraise
the Family of Its responsibilites and
the responsibilities of the Owner (this
may be done either in group or indi-
vidual sessions; adequate opportunity
must be provided for Families to raise
questions and to discuss the informa-
tion provided):

(1) Family and Owner responsibil-
ities under the Lease and Contract;

(2) Significant aspects of the appli-
cable State and local laws;

(3) Significant aspects of Federal,
state and local fair housing laws'

(4) The Family's options under the
program If it decides to move;

(5) The Family's options under the
program should the Owner terminate
the Contract or should the Family be
required to move due to an increase or
decrease in Family size; and

(6) The fact that the subsidy Is tied
to the unit and the Family is required
to select from among one or more
units moderately rehabilitated under
this Part.

(e) Continued Participation When
Assisted Family Wishes to Move.

(1) If an assisted Family notifies the
PHA that it wishes to find another
dwelling unit within the area in which
the PHA has determined that It is able
to enter into Contracts or that It has
found another unit to which it wishes
to move, the PHA, unless It deter-
mines that the Owner Is entitled to
payments pursuant to Section 802.112
on account of nonpayment of rent or
other amount owed under the Lease
and that the Family has failed to sat-
isfy any such liability or unless it de-
termines the Family to be ineligible,
may:

(I) Give the Family a preference as a
formerly assisted Family and provide
it with the next available Section 8
Existing Housing Certificate of Family
Participation or refer the Family to
the next available unit, rehabilitated
under this Part, or
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(ii) Place the Family on its Section 8
Existing Housing Program waiting list
as if they had just applied.

(2) If the PHA determines the
Family to be ineligible, provisions of
paragraph h) of this section must be
followed.

(3) If an assisted Family wishes to
move out of the area in which the
PHA has determined that it is able to
enter into Contracts and the Family
qualifies under paragraph (e)(1) of
this section, the Family may obtain
housing assistance in the jurisdiction
to which it is moving, provided that
the Family obtains'a Certificate of
Family Participation from the appro-
priate PHA in the new jurisdiction or
the PHA in the new jurisdiction refers
the Family to a unit rehabilitated
under this Part. The appropriate PHA
must treat the Family either as a
Family to whom the PHA is already
providing assistance who wishes to
move to another unit or as a resident
who has submitted an application for
assistance.

(f) Continued Participation When
Assisted Family Forced to fove
Should an assisted Family which
qualifies for continued assistance be
forced to move thr6ugh no fault of its'
own, such as an increase in Family
size, and the PHIA Contract cannot be
cancelled in accordance with its terms,
the Family may continue to receive
housing assistance through one of the
following*

(1) The PHA must refer the Family
to the Owner of any vacant unit which
has been moderately rehabilitated
under this Part if such a vacancy
exists.

(2) The PHA must refer the Family
to the Owner of the next vacant unit
which is moderately rehabilitated
under this Part provided that a vacan-
cy will occur within a reasonable time
after the Family is notified to vacate
its present unit.

(3) If the PHA has a Section 8 Exist-
ing Housing Program and Certificates
are available, the PHA must offer the

Family a Certificate of Family Partici-
pation and assist the Family in finding
a suitable replacement unit.

(4) The PHA must offer the Family
the next available, suitable unit owned
or managed by the PHA under an-
other program

(g) Continued Participation of
Family When HAP Contract is Can-
celled Should an Owner wish to end
participation in the program, evicts an
assisted Family without PHA authori-
zation of the eviction or otherwise
breaches the Contract, the assisted
Family, if It is eligible for continued
assistance, may continue to receive
housing assistance througi the con,
version of the Moderate Rehabilita-
tion unit allocation to an Existing
Housing unit. The Family must then
be treated as any certified Family
uder Subparts A and B and must be

issued a Certificate of Family Partici-
pation and assisted by the PHA in
finding a suitable replacement unit.
The unit will then be considered an
Existing Housing unit and all require-
ments of Subparts A and B will be ap-
plicable. If the family is determined
ineligible for continued assistance, the
Certificate may be offered to the next
Family on the P.HA's Existing Housing
waiting list.

(h) Families Determined by the PHA
to be Ineligible. If a Family is deter-
mined by the PHA to be ineligible on
the basis of Income or family composi-
tion, or for any other reason, either at
the application stage or after assist-
ance has been provided on behalf of
the family, the PHA must promptly
notify the family by letter of the de-
termination and the reasons therefore,
and the letter must state that the
family has the right within a reason-
able time (specified in the letter) to re-
quest an informal hearing. If, after
conducting such an informal hearing,
the PHA determines that the family is
ineligible, it must so'notify the family
in writing. The procedures of this
paragraph do not preclude the family
from exercising its other rights If It
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believes it is being discriminated
against on the basis of race, color,
creed, religion, sex, or national origin.
The PHA must retain for three years a
copy of the application, the notifica-
tion letters, the family's response if
any, the record of any informal hear-
ing, and a statement of final disposi-
tion.

§ 882,518. Reexamination of
Income and Composition.

Family

A reexamination of Family Income,
composition, and redetermination of
Gross Family Contribution must be
conducted by the PHA as specified in
Section 882.212. A Family's eligibility
for housing assistance payments will
continue until the amount payable by
the Family equals the Gross Rent for
dwelling unit it occupies. However, the
termination of eligibility at that point
will not affect the Family's other
rights under the Lease. Any resump-
tion of housing assistance payments as
a result of subsequent changes in
income or rents or other relevant cir-
cumstances will be contingent upon
the availability of assistance under the
Contract (see Section 882.515). A
Family may at any time request a re-
determination of Its Gross Family
Contribution on the Basis of changes
in Family Income or other relevant
circumstances.

In accordance with Section 7(o)(4) of
the Department of HUD Act, Section
324 of the Housing and Community
Development Amendments of 1978,
PI. 95-557, 92 Stat. 2080, this pro-
posed rule has been granted waiver of
Congressional review requirements in
order to permit publication at this
time for public comment.

Issued at Washington. D.C., Novem-
ber 30, 1978.

L.WRENCE B. SIMoNs,
Assistant Secretary for Housing,

Federal Housing Commissioner.

(FR Do. '78-35696 Fied 12-27-78; 8:45 am]
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[Docket No. R-78-586]

COMMUNITY DEVELOPMENT BLOCK GRANTS

Use of Debarred, Suspended or Ineligible
Contractors

AGENCY: Department of Housing
and Urban Development.
ACTION: Proposed rulemaking.

SUMMARY: The purpose of this pro-
posed rule is to amend 24 CFR 570,
Subpart K to preclude the use of block
grant funds by recipients to employ,
award contracts to, or otherwise
engage the services of, contractors
who are debarred, suspended, or in-
cluded in lists which make their par-
ticipation in federally-assisted pro-"
grams illegal.
DATE: Comments must be received on
or before: January 29, 1979.
ADDRESS: Comments should be ad-
dressed to: Rules Docket Clerk, Office
of General Counsel, Department of
Housing and Urban Development, 451
7th Street, S.W., Room 5218, Washing-
ton, DC 20410.
FOR FURTHER INFORMATION
CONTACT'

William Thomas, Office of Block
Grant Assistance, Department of
Housing and Urban Development,
Washington, DC 20410, (202) 755-
6304.

SUPPLEMENTARY INFORMATION:
The purpose of this proposed rulemak-
ing is to propose an addition to the
rules governing the community devel-
opment block grant program by insert-
ing- a new § 570.614 in' Subpart K,
which would preclude the use of block
grant funds to employ, award con-
tracts to, or otherwise engage the serv-
ices of, any contractor who is de-
barred, suspended, or included in lists
which make their participation in fed-
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erally-assisted programs illegal, pursu-
ant to 24 CFR Part 24. A current Con-
solidated List, including the names of
those contractors and grantees against
whom the Department has invoked ad-
ministrative sanctions, Is provided to
HUD Area and Regional Offices by
the HUD Inspector General.

With respect to tie above change,
interested persons are invited to par-
ticipate in the making of the final rule
by submitting written comments or
views on the proposed amendment.
Comments should be filed with the
Rules Docket Clerk. Office of General
Counsel, Room 5218, Departnient of
Housing and Urban Development, 451
Seventh Street, S.W., Washington.
D.C. 20410. All comments received on
or before the date specified above will
be considered before the adoption of
the final rule. Copies of the comments
will be available for inspection during
business hours at the above address.

OTHER INFORMATION: A Finding
of Inapplicability with respect to Envi-
ronmental Impact has been prepared
in accordance with the National Envi-
ronmental Policy Act of 1969. Copies
of the Finding are available for inspec-
tion and copying during business
hours in the Office of the Rules
Docket Clerk, Room 5218, Department
of Housing and Urban Development,
451 Seventh Street. S.W.. Washington.
D.C. 20410.

Accordingly, 24 CFR Part 570 is
amended by revising the Table of Con-
tents for Subpart K and by revising
Subpart K as set forth below.

L The Table of Contents to 24 CFR
Part 570, Subpart K, is revised to read
as follows:

Subpart K-Other Program Requirements

Sec.
570.600 Limitations on Local Option Activi-

ties and Cqntingency Accounts
570.601 Nondiscrimination
570.602 Reclocation and Acquisition
570,603 Environment k
570.604 Historic Preservation
570.605 Labor Standards
570.606 Architectural Barriers Act of 1968
570.607 Activities for Which Other Federal

Funds Must be Sought
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sec.
570.608 Hatch Act
570.609 National Flood Insurance Program
570.610 Clean Air Act and Federal Water

Pollution Control Act
570.611 Lead-Based Paint Poizoning Pre-

vention Act
570.612 Activities Conducted by Nonprofit

Entities, Small Business Investment
Companies, and Local Development Cor-
porations EReserved]

570.613 Disposition [Reserved]
570.614 Use of Debarred, Suspended, or In-

eligible Contractors
Au'imoRr-y Title I. Housing and Commu-

nity Development Act of 1974 (42 U.S.C.
5301. et seq.); Title I. Housing and Commu-
nity Development Act of 1977 (Pub. L. 95-
128); and sec. 7(d). Department of Housing
and Urban Development Act (42 US.C.
3535(d)). -

11. Subpart K Is amended by the ad-
ditlon of § 570.614 to read as follows:

§ 570.614. Use of Debarred, Suspended, or
Ineligible Contractors.

Block grant assistance provided with
funds under this Part shall not be
used directly or indirectly to employ,
award contracts to, or otherwise
engage the services of, any contractor
during any period of "debarment,"
"suspension," or "placement in ineligi-
bility status" (as these terms are de-
fined in 24 CFR § 24.4) of such con-
tractors.

In accordance with section 7(oW(4) of
the Department of HUD Act, Section
324 of the Housing and Community
Development Amendments of 1978,
Pub. L. 95-557, 92 Stat. 2080, this pro-
posed rule has been granted waiver of
Congressional review requirements in
order to permit publication at this
time for public comment.

Issued at Washington, D.C., October
25, 1978.

ROBERT C. ELmY, Jr,
Assistant Secretary for Commu-

nity Planning and .DereZop-
ment.

[FR Doe. 78-35851 Filed 12-27-78 8:45 am]
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0 RULES AND REGULATIONS

[3175-01-MI
Title 6-Econmic Stabilization

CHAPTER VII-COUNCIL ON WAGE AND
PRICE STABILITY

PART 705-NONINFLATIONARY PAY AND
PRICE BEHAVIOR

Voluntary Standards

AGENCY: Council on Wage and Price
Stability.
ACTION: Final standards.
SUMMARY: This document provides
a new Part 705 to the regulations of
the Council on Wage and Price Stabil-
ity implementing the President's anti-
inflation program. In particular, this'
part contains an appendix specifying
voluntary standards for noninflation-
ary pay and price behavior. These
standards were published in proposed
form by the Council on October 31,
1978, and appeared in the FEDERAL
REGisTER on November 7, 1978, at 43
PR 51938. Also published here are a
set of interpretative 'Questions and
Answers regarding the voluntary
standards.

The Final Standards and Questions
and Answers were published In pre-
liminary'form by the Council on De-
cember 13, 1978. Today's version of
the publication incorporates some edi-
torial changes that improve the clarity
,but do not change the meaning of the
final standards.

EFFECTIVE DATE: December 13,
1978.
'FOR FURTHER INFORMATION
CONTACT:

Sean Sullivan, Office of Pay Moni-
toring, Council on Wage and Price
Stability, 726- Jackson Place, N.W.,
Room 5002, Washington, D.C. 20506
for information on the pay standard
(202-456-6480). John' Layng, Office
of Price Monitoring, Council on
Wage and Price Stability, 126 Jack-
son Place, NW., Room 4026, Wash-
ington, D.C. 20506 for information
on the price standard (202-456-
7000).

SUPPLEMENTARY INFORMATION:
In Executive Order 12092, the Presi-
dent prescribed voluntary standards
for noninflationary pay and price be-
havior as part of his anti-inflation-pro ,
gram. He also directed the Council on.
Wage and Price Stability to define fur-
ther and to clarify these standards,
and to monitor compliance with -the-
standards for the duration of the pro-
gram. Accordingly, the Council issued
a rule which, in an appendix, con-
tained specific detailed standards for
noninflationary pay and price behav-
ior. The Council contemplatea further
clarification after public comments.

Approximately 300 written, com-
ments were received, and the Council

held numerous meetings with busi-
ness, labor, and public interest groups.
The comments and a summary memo-
randum are available for inspection" at
the Council.-Of the written comments,
22 were from labor organizations, 14
were from public interest groups,
State and local governments, and
schools, 197 were from businesses, and
50 were from individuals. The modifi-
cations 'described below, as well as the
interpretative questions and answers
which appear with this notice, were
prepared in response to issues raised
by the public, and implement changes
necessary to achieve the purposes of
the program and to facilitate compli-
ance. -

- The final standards became effective
on December 13, 1978, when 'they were
released by the Couilcil. The public in-
terest requires the rapid dissemination
of these voluntary standards and will
not permit a further 30-day comment
period. Nonetheless, the Council will
accept further comments particularly
upon the changes.

-While these final standards differ in.
certain material respects from the pro-

- posed standards, the modifications are
-for the most part minor and are con-
,sistent. with the original objectives of

the-program. Those companies that
made a good-faith effort to comply
with the standards as first issued will
not be considered out of compliance if
their behavior is not now in complete
conformity with the final standards.
However, all companies are expected
to make whatever alterations in their
conduct may be necessary in order to
bring their operations into compliance
within a reasonable period of time.

In connection with the revised price
standard, the Council also adopted
special standards for certain sectors of
the economy. While there was no ad-
vance opportunity to comment- on
these alternative standards, the Coun-
cil did consult with representatives of
the affected sectors, and will accept
comments on such standards..

The interpretative Questions and
Answers published here are intended
to clarify the standards. The Council
will issue further Questions and An-
swers in.the future as the need for fur-
ther clarification and interpretation
arises. Interested persons are encour-
aged to send suggestions in this regard
to the Council through the Offices
identified above.
In order to provide formal, consist-

ent treatment of administrative issues
arising under the standards, procedur-
al rules will be issued shortly. These
rules will include provisions for re-
ports and notifications, exceptions
from the standards based on hardship
or gross inequity, findings of noncom-
pliance, removal from any list of non-
complying companies, and similar mat-
ters.

Since these standards are voluntary,
the requirements of Executive Order
12044 do not apply. However, where
feasible, the Council has complied
with the procedures of that Order.

'he following is a discussion of the
major modifications of the Price and
Pay Standards.

THE PaICE STANDARD

The price standard has been
changed to clarify the Council's initial
Intention that the price-deceleration
standard be the primary standard and
that the profit-margin standard be
available only as an exception when
circumstances warrant. Many compa-
nies interpreted the two standards as
being equally acceptable, and ex-
pressed an intention, therefore, to uti-
lize the more easily calculated and, in
some cases, more advantageous profit-
margin test. Indeed, twenty-fLve of the
written comnents sought an easing of
the profit-margin standard to make it
an even more attractive alternative, In
addition, the profit-margin limitation
as proposed allowed firms to expand
dollar profits by raising prices at the
same rate that costs increase.

Under the final price standard, com-
panies that cannot meet the price-de-
celeration standard must not exceed
the average profit margin in the best
two out of the last three preceding
years and must limit their dollar
profit increases to 6 z percent (the
target rate of inflation with full com-
pliance) plus the percentage growth in
physical volume (see Section 705A-
6(a)).

Under the profit-margin standard as
originally proposed, a constant profit
margin implied a percentage browth in
aggregate profit equal to that of reve-
nue. Thus a 20-percent growth in sales
iinplied a 20-percent growth in profit.
Under the revised standard, a 20-per-
cent growth In profit associated with a
5-percent increase in prices and a 15-
percent growth in output is accept-
able; if, howbver, the 20-percent
growth results from a 5-percent
growth in output and a 15-percent
price increase, it is unacceptable.

The Council made other changes in
the price standard. In response to
comments, It added a provision that
any company with an average price in.
crease below 1.5-percent in the pro-
gram year is in compliance regardless
of the company's price history in
1976-77 (see Section 705A-2). This
added provision helps to ensure that
companies that have shown restraint

. in prior years would not be unduly pe-
nalized and Jt also provides symmetry
with the 9.5 percent ceiling on average
price increases that was set forth In
the original standards.

Also, the Council adopted modified
price standards for selected industries
that would have special difficulties in
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applying the general price standard.
Retailers, wholesalers, and food pro-
cessors are provided the option of
limiting increases in gross margin (see
Section 705C-2). These firms frequent-
ly lack the data with which to com-
pute a price index, and a gross margin
limitation is more reflective of the way
in which they make pricing decisions.
The average increase in professional
fees (e.g., for doctors, lawyers, den-
tists, and architects) is limited to 6.5
percent. Fee increases for individual
professional services are limited to 9.5
percent (see Section 705C-3).

THE PAY STANDARD

Compliance with the final pay stand-
ard, as with the proposed .pay stand-
ard, requires a 7-percent-or-less annual
increase in average pay rates. Howev-
er, the pay standard has been modi-
fied in one major respect. The pro-
posed pay standard counted all in-
creased costs of health care and pen-
sion benefits against the. 7-percent
ceiling, even if cost increases were as-
sociated only with the maintenance of
,existing benefits. This provision gener-
ated a substantial amount of adverse
comment. One hundred twelve (112)
respondents described the difficulties
of counting increased costs of un-
changed benefit plans against the 7-
percent pay standard. Six (6) of these
comments were from labor groups,
while ninety-nine (99) were from busi-
ness organizations. These comments
underscored the substantial amount of
uncertainty involving the funding re-
quirements for health and pension
benefit plans. The costs of funding un-
changed, existing plans are largely un-
controllable to the employer. Further-
more, an unusual amount of illness In
a particular employee group or longev-
ity among pensioners can substantially
alter the costs of a plan. Without some
provision in the pay standard to
temper the effects of such funding ex-
penses, employees with identical plans
in different groups would be subject to
different wage and salary limitations
under the anti-inflation program. To
eliminate these inequities and increase
the employer's control over amounts
inclided in the pay-rate calculations,
the Council modified the pay standard
with respect to health and pension
plans.

The final pay standard counts only
the first 7 percent of health care cost
increases associated with maintaining
existing health benefits. Any costs re-
sulting from expanded benefits are
counted in full (see Section 705B-6).
Similarly, changes in em3lloyer contri,
bution rates for pensions will not be
charged against the pay standard as
long as the 'increase is required by
changes in funding methods, changes
in amortizationperiods, changes in ac-
tuarial assumptions, or plan experi-
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ence. As in health care, any pension
cost increase attributable to increased
benefits will be counted in full against
the pay standard (see Section 705B-7).

A number of comments also suggest-
ed that the quarterly compliance re-
quirement of nonunion employee units
places an unfair and burdensome re-
quirement on companies with non-
union work forces. In response, the
Council adopted an annual compliance
standard, although companies should
be prepared to demonstrate through-
out the program year that their pay
situation is consistent with the pay
standard (see Question II-E-2).

A new section has been added to
cover pay-rate increases due to acute
labor shortages. Such pay-rate In-
creases in excess of the standard are
permitted so long as the specific condi-
tions set forth in Section 705B-11 are
met.

Comments also suggested that com-
panies should be allowed to adjust for
shifts in the composition of the work
force In determining compliance for
nonunion employee units. Allowing
such adjustments would prevent h
company from being out of compliance
because of the closing of a plant
during the program year or because of
other similar occurrences that could
cause the average pay rate to increase
by more than 7 percent even though
the standard is observed for each type
of Job. In response to these sugges-
tions, the revised pay standard pro-
vides two computation options. The
first (see Section 705B-4(e)) allows
direct adjustment for changes in the
composition of employees among dls-
tinct types of Jobs. The second (see
Section 705B-4(b)) allows firms to
comply by computing average pay-rate
increases for the group of individuals
employed throughout the program
year. Under this latter option, pay-
rate increases for legitimate individual
promotions and changes in individual
job qualifications may be deducted In
determining compliance.

Numerous comments pointed out
that, in many instances, actual pay-
ments to employees during the pro-
gram year will be based on decisions
and commitments made prior to the
President's announcement. In these
situations, as in the case of existing
union contracts, It was suggested that
a company should not be out of com-
pliance as a result of fulfilling such
commitments. Several revisions to the.
standards were made to accommodate
some of these situations.

First, firms may exclude from the
computation of pay increases those in-
creases in excess of 7 percent that are
dictated by the completion of an
annual pay plan that was In operation
prior to October 2, 1978 (see Section
705B-4(c)).
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Second, adjustments may be made
for future pay-rate increases if these
increases were communicated to the
individual recipient employees prior to
the President's announcement (see
Section 705B-4(d)). In both Instances,
these revisions are intended to provide
equitable treatment of nonunion units
relative to units under existing collec-
tive bargaining agreements.

Third, special standards are provided
for long-term future-value incentive
plans. Under these plans, payments
made during the program year are
largely uncontrolled by the firm since
they are the product of grants made
or plans implemented in the past. As a
result, such payments are excluded
from pay and a separate limit is placed
on the number of units granted during
the program year (see Section 705B-
5).

Finally, annual incentive compensa-
tion and deferred pay elements are
treated as pay over the period earned
rather than when payment is actually
made as in the proposed standard (see
Pay definition in Section 705D).

Accordingly, a new Part 705 and an
appendix thereto are added to the reg-
ulations of the Council on Wage and
Price Stability at Chapter VII of Title
6 of the Code of Federal Regulations.

Following these standards are print-
ed Questions and Answers issued by
the Council to provide clarification
and interpretations.

PART 705-NONINFLATIONARY PAY

AND PRICE BEHAVIOR

§ 705.1 Authority.
The provisions of thiJs part are pro-

mulgated under the- Council on Wage
and Price Stability Act, Pub. L. 93-387,
as amended by Pub. T. 94-78, and Pub.

. 95-121 (12 U.S.C. 1904 note), and
particularly in furtherance of § 2(c),
§ 3(a)(4), and § 3(a)(5) of that Act and
under Executive Order 12092.

AP-rmnX-VoLrARY STAxnmms

705A PRICE STANDARDS

705A-1 General Applicability Qf thw Price
Standard. The price standard applies to all
goods and services (products) sold in the
United States and Its territories and po=es-
slons, Including goods and services sold by
Federal, State, and local government enti-
ties.

705A-2 Price Deceleratfon Standard. A
company complies with the general price de-
celeration standard if Its program-year rate
of price change is no greater than (1) the
base-period rate of price change minus the
deceleration percentage or (2) 9.5 percent,
whichever is less. However, a company with
a progtram-year rate of price change of 15
percent or less will be considered to be in
compliance_ with the price deceleration
standard regardless of its base-period rate of
price change. For purposes of this standard:
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(a) The program-year rate of price change
is the sales-weighted average of the percent-
age changes of a company's product prices
measured from the last calendar or fiscal
quarter completed prior to October 2. 1978,
through the same quarter of 1979.

(b) The base-period rate of price change is
the sales-weighted average of the percent-
age changes of a company's product prices
from the last calendar or complete fiscal
quarter of 1975 to the corresponding quar-
ter of 1977. expressed at annual rates.

(c) The deceleration percentage is 0.5 per-
centage points unless a company experi-
ences pay deceleration that is greater than
0.5 percentage points, in which case lull
passthrough of the additional pay decelera-
tion is required for compliance with the gen--
eral price deceleration standard In such In-
stances, the total price decelerationpercent-
age is 0.5 percentage points plus the multi-
pie of the company pay share and the rate
of pay deceleration that is in excess of 0.5
percentage points.

705A-3 Exclusions from Company Price
Calculations. Sales by producers of goods
and services included In, the following cate-
gories are excluded from the calculation of
a company's average price change:

(a) Agricultural, fishing, forestry and min-
eral products included in the 1972 Standard
Industrial Clasiffication Manua, Major
Groups 01, 02; 08 (except 085),-09. 10
(except 108), 11 (except 1112). 12 (except
1213), 13 (except 132L and 138),'and 14
(except 148).

(b) Recyclable scrap materials including,
but not limited to, ferrous and nonferrous
metal scrap, waste paper, textile waste,
scrap rubber, scrap plastics, and glass cullet.

(c) Commodities whose historical and cur-
rent price changes are closely tied to price
movements on an organized open exchange
market, either domestic-or foreign.

(d) Exports of goods and services.
(e) Deliveries during the program. year at

prices determined by contracts existing
before October 2, 1978. If the contract
allows for seller discretion to adjust prices,
the delivery, is not excluded. Deliveries
under preexisting ,contracts that do not
specify delivery prices are not excluded.

(f) Products exchanged In other than
open and arms-length transactiok I

(g) New or discontinued products. For the
purpose of this exclusion, new and discon-
tinued products are those products that
were introduced or discontinued during
either the base period or the.program yea.
Products that existed throughout the base
period or that exist throughout the pro-
gram year should be included in the calcula-
tions of the rates of price change for those
respective periods. A product does not
become new or discontinued merely because
of altered specifications, style, packaging-, or
quality changes. Such changes should be re-
flected in price changes (for example, qual-
ity decreases should' be reflected as price In- -

creases and quality Increases should be re-
flected as price decreases).

(h) Custom or one-time product sales
(products specially produced to particular-
buyer specifications). Such products must
have characteristics that are substantially
different from any other products previous-
ly sold by the company., To qualify for the
exclusion, custom products must meet the
same criteria as those for new products. If
the custom product Is produced and deliv-
ered over the duration of the entire base

period or program year, It does not qualify
for exclusion.

(D Interest rates.
705A-4 Six-month Standard for Price In-

creases. During the first half of the pro-
gram year, the average rate of price change
for a company should not exceed 50 percent
of the allowable program-year rate of price
change, -as defined in Section 705A-2. How-
ever, a company need not comply with, this
six-month limit If It. can demonstrate that
the increases in excess of 50 percent of the
allowable program-year change can be, Justi-
fied on grounds of seasonal variations in
business operations, -historical business
practices, or unusual business conditions,
and will not prevent compliance with the
general price deceleration standard by the
end of the program year. However, if a com-
pany exceeds the sik-month price standard,.
a company must also be able to show that
its pricing actions are consistent with adher-
ence to the profit margin limitation (for the
program year), defined in Section 705A-6(a).

705A-5 Insufficient Product Coverage.
For the purpose of this section, a company's
adjusted net revenues are defined as the
company's net revenues minus revenues
from the sale of products identified in Sec-
tion 705A-3(a)-(e).

(a) If adjusted niet revenues during the
four quarters prior to the program- year are
less than 25 percent of a, company's net rev-
enues, the company need not comply with
the price standard or the profit margin limi-
tation.

(b) If products excluded under 705A-3(f)-
(i) account- for one-third or more of a com-
pany's adjusted net revenues for the pro-
gram year, the company need not comply
with the general price deceleration standard
but should comply with the profit margin
limitation described in section 70SA-6(a).

705A-6 Exceptions. (a) Profit Margin
Limitation. (1) If a company is unable to
comply with the price deceleration standard
because it is mpossible to calculate its aver-
age price change or because of uncontrolla-
ble price increases in goods and services it
buys, it should satisfy the following two-
part profit limitation.

(i) The program-year profit margin should
be no higher than the saes-weighted aver-
age profit margin over the best two of the
company's last three fiscal. years prior to
October12; 1978-

(it) Program-year profit should not exceed
base-year profit by more than 6.5 percent
plus any positive percentage growth in
physical volume from the base year to the
program year. Base-year profit can be either
profit- earned during the four complete
fiscal or calendar quarters prior to the pro:
gram year. or the average profit margin de-
termined, in (I) above multiplied by sales or
revenues in the last four 6omplete fiscal
quarters prior to the program year.

(2) A company's profit margin. is the ratio
of profit to net sales and/or revenues.

(I) Profit is defined as the sum of item 14
and items 11 through 13 minus Items 7
through 10 In 17 CER 210.5-03. Briefly,
profit is "income or loss before income tax
expense" minus dividend income, interest or
profit on securities, and miscellaneous other
income, ilus interest expense and amortiza-
tion of debt discount and expense, losses on
securities, and miscellaneous income deduc-
tions.

(fl) Net sales and/or revenues- consist of
(1) net Wales of tangible products (gross sales
less discounts, returns, and allowances); (2)

operating revenues of public utilitles, and
(3) other revenues such as royalties, rents,
and the sale of services and intangible prod-
ucts (e.g.. engineering, research and devel.
opment, and other professional services).
This definition is consistent with 17 CFR
Section 210.5-03, Items IA, 1B, and 1C,

(b) Undue Hardship and Gross Inequity.
The Council may except a company from
the application of the price deceleration
standard,, make adJu. tments to the base-
period rate of price change, or alter applica-
tion of the profit margin limitation to avoid
extreme situations of hardship or grosm in,
equity.

7055 PAY STANDARD

705B-1 Pay Standard. For each employee
unit, the annual increase in average pay
rates should be 7 percent or less.
705B-2 Employee Units. For the purpose

of establishing compliance with the pay
staridard. a company must Identify three
types of employee units:

(a) Each group of the company's employ-
ees subject to a particular collective bar-
gaining agreement to which the company Is
.a party constitutes a separate employee
unit.

(b) All management employees (not under
a collective bargaining agreement) consti-
tute an employee unit.

(c) All other employees constitute an em-
ployeeunlt.

A company need not Identify separately
collective bargaining units accounting for
less than 5 percent of Its employees. How-
ever, A a collective bargaining unit is not
separately Identified, the workers must bo
included in the "all other employees" cate-
gory.

705B-3 Application of the Pal Standard
to Collective Bargaining Agreements. (a) A
company complies with the pay standard if
the annual rate of pay-rate change over the
life of each collective bargaining agreement
negotiated during the program year Is 7 per-
cent or less.
(b) In addition, the annual pay-rate in.

crease may be no greater than 8 percent in
any year of a multi-year agreement.

(c) For purposes of determining whether
the annual rate of pay-rate change compliles
with the-pay standard, formulas for cost-of-
living adjustments should be computed on
the assumption of a 6-percent annual rate
of inflation in the Consumer Price Index
over thelife of the contract.

(dY The cost of private fringe benefit pro
grams should be measured by employer con-
tribution rates.

(e) Pay-rate increases dictated by agree-
ments signed prior to October 25, 1978, are
exempted from the pay standard.

(1) A contract that includes a provision for
a future wage reopening will be assumed to
be terminating on that date.

705B-4 Application of the Pay Standard
to Employees Not Under Collective Bargain-
ing Agreements. (a) A company compiles
with the pay standard If, for each employee
unit, the pay rate in the last quarter of the
program year does not exceed the pay rate
in the base quarter by more than 7 percenL

(b) Alternatively, compliance may be de-
termined by computing pay-rate changes for
the fixed population of continuing employ-
ees employed in the beginning and end 9f
the program year. In this case pay-rate in-
creases may exclude the effects of legiti-
mate promotions and qualification In-
creases.
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4c) If pay-rate increases forrecognized em-
ployee groups are dictated by the continu-
ation Df aornal snnunal 'pay plan in oper-
ation as of Octobei 1, 1978, and, solely due
to the continuation of this plan, the dictat-
ed 'pay components for the employee 'roup
increase by-more than I percent ,during the
program year, then the dictated increase In
these components above 7 percent may be
excluded in determiningcompliance.

(d) If companies communicated to recipi-
ent employees prior to October 25. 1978, the
details of a formal annual plan to take
effect during the programYear, the pay rate
increases dictated by this plan 'will be treat-
ed as in (c). However, the company should
be prepared to demonstrate that it is an es-
tablished practice to announce pay-plan
changes in this time period and-should con-
tinue this practice by -communicating a sub-
sequent annual pay plan in vompliance with
the pay standard prior to October 25, 1979.

i) In determining compliance -nder -(a),
adjustments may be made for shifts in the
composition of the work -force among dis-
tinct functional employee subgroups .ithin.
the employee uniL

7OB-5 PaYtanda;r for Fzture 'Value In-
centive -Plans. fa) A future value incentive
plan-is any long-term plan under which the
compensation value of the 'units (such .as
shares, stock options, and awards) granted
or issued -will -ot -. e known until some
future time.

-1b) Any such uns -granted or issued prior
to October 25, 1978 under such plans are
notaubject to the paystandard.
I (c) The average mumber 'of units per re-
cipient granted =r issued in the program
yearzmnder any continuation of, or modifica-
tion to. existing plazs or creation ofsucces-
zor plans maymot exceed 107 percentof (i)
the average-number granted or issued n the
twelve-month period prior to the program,
:year of 12) the annual average of themnits
granted over the last live Tears, 'whichever
is greater.

-Cd) With respect to -plans covered by ,C),
ay spread between -zn roption :or -purchase
-and 'price lair market -value at the time -of
thezrantisincludedaspay

-e) i-br any mew ans introduced .during
the'program 7ear lorwhich there is o hs-
torical 'precedent, rompanies should place a
value -n units granted -or issued in the 'pro-
gram year consistent with generally accept-
zed accounting 'practices -and include these
-amounts in pay.

70533-6 Maintenance of Health Plan
Senejits. In the 'program year 'r over the
life of a new collective bargaining agree-
ment, changes in the costs of mintaining
existing health 'benefits should be charged
against the pay standard -up to a 'percent
annual increase in such costs; any increases
abore l percent re excluded from computa-
tions or purposes of measuring compliance
with the standard. Any-changes in costs dui
to changes in benefits should be :fully in-
-cluded as pay-rate changes.

705B-7 Changes dn -Pension Ynding
Costs. For pension plans that pay specified
benefits at retirement (qualified defined'
benefit plans), -changes in employer costs
-due to (1) changes in funding methods, 12)
changes in amortization periods, (3) changes
in-actuarial assumptions, and (4) plan expe-
rience lother than year-to-year -wage or
salary changes) are not included as pay- ate
changes. Changes in employer costs due to
plan amendments, changes in the benefit
structure, ormhangesin benefitlevelstdue to
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-wage or salary changes are Included as pay-
rate changes.
7osB-8 Low-Wage -E.mption. Employees

earning -$C0 or less per hour in straight-
time hourly 'wages on October 1. 1978. must
be excluded from each employee unit In
making pay-rate computations.

70513-9 :Tandem Pay Rate Chan=cs. Pay-
rate changes in one employee unit that have
been regularly linked to pay-rate changes In
another employee unit In a leader-follower
relationship can be excepted either where
pay-rate increases In the leader unit were
agreed to pror to October 25. 1978, or
where pay-rate increases agreed to for the
leader unit after October 24. 1978 are In
compliance with the pay standard. Employ-
ee units need not be In the same company.
In order to establish such a linkage, the par-
ties must demonstrate that the past Day-
rate increases -of the two employee units
have been equal in value and directly relat-
-ed In timing,

70511-10 Pa,-Raie Incr c es Traded for
.Productivity-Impro rng Work-Rule
CMangem. In determining compliance, that
part of a pay-rate change that i- in return
for changes in contractual work-rules and
-practices that alter productivity may be de-
.ducted from the total pay-rate change. In
order to comply In this manner, It must be

.demonstrated that the cot reductions gen-
erated by the work-rule changes are -,qual
to or greater than the excess of the pay-rate
change over the pay standard,

705B-11 Pay-Rate Increases AttrLbutable
Io Acute Labor Shortages, Where pay-rate
Increases In excec of the standard are nec-
essary to attract or retain employees In -a
particular job category because of an acute
2abor shortage, the amount of such excess
nay be excepted If the following conditions
for these job categories are met:

(a) The proportion of acancles during the
prceding quarter has Increasedabnormally
over that experienced during the past two
Seam,

Cb) The time xequred to 11 vacancies has
Increased abnormally over that required
during the past two years, dezpite Intensive
rec ulting;

Ce) Pay rates for entry-level employees In
these categories have Increased abnormally
over thepast two years; and
(d)"rhe local7EmploymentService Agency

has certified thatsuch an acute labor short-
-age exists.

705B-12 Undue Hardship or Gross In-
-equifes. 'The Council may grant an excep-
tion from the application ofthe pay stand-
ard or may make appropriate adjustments
in the standard to avoid situations or undue
hardship or gross inequity.

705C MODW= D P3R1IS5 yDJLo 1S UZ
InDUS73=

705C-1. General This -subpart -provides
modified 'price standards for certain ndus-
tries for -which application of the general
price standardmay be Inappropriate.

705C-2. Marvin Standards for "holesale
and Retafl Trade and for Food Manufactur-
ing and Procssing-a) igibilty. A per-
centage margin standard Is available as an
alternative to the prce standard to the
entire wholesale andretall trade sector (SIC
50-59), including food zervice operations. A
separate margin standard is available as an
alternative to the price standard for all
firms in the food manufacturing and proc-
essing Industries -SIC 20, excluding 2082.
2083, 2084, and 2085). This includes nona3co-
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hollc but excludes alcoholic beverage indus-
tries. Any company or subsidiary or operat-
Ing division of a company doing more than
one-balf of Its business within one of the
above industries may apply the appropriate
margin standard for those operations. How-
ever, any company In these Industries that
Is able to comply with the general price
standard prescribed in 705A-2 Is encouraged
to do so. Companies that 'cannot comply
with these alternattives are eligible for ex-
ceptlons under the conditions specified in
705A-6.

Cb) Deinition. (1) The gross margin is
equal to net sales (gross sales adjusted for
discounts, returns. coupons, and other
allowances) less the cost of food products
used In food manufacturing or the cost of
goods sold by wholesale and retail trade
companies.

(2) The average percentage gross nargin
for a year Is the total groasmargin divided
by net sales for the year.

(3) The base year Is the four calendar or
fiscal quarters ending prior to October 2,
1978.

(4) The Program year is the year Imnedi-
ately following the base year.

(5) The margin trend is the compound
annual rate of growth of the average per-
centage gross margin between the base year
and the comparable ye.rprlor to October 2,
19"76.

,(c) Percentage Marvin Standard for
Wholesale and Retail Trade, A company sat-
isfles the percentage margin standard If

(1) The growth In Its average percentage
gross margin between the base year and the
program year is no greater than Its margin
trend minus 0.5 percentagepoints, or

(2) The average percentage gross margin
for the program year does not exceed that
of the base year.

(d) Margin Standard for Food Manufac-
luring and Processing Industries. W1 A cmn-
pany satisfies the margin standard if the
rate of Increase in the company's gross
margin 'between the base quarter (the last
complete calendar or 1isca quarter ending
prior to October 2, 1978) and the corre-
sponding quarter of 1979 does not exceed 6.5
percent plus any posltivepercentage-growth
In physical volume over the same period.

(2) The company may substitute for the
base-quarter gross margin the base-quarter
sales inultlplled by the averge percentage
gross marzin for the lase year.

(3) PhysIca!ralune Increases to be used in
justifying increases In gros margins may be
computed by deflation of revenues using a
measure of Drice Increases as the deflator.
or by computing changes In units or ton-
nage sold when such unilsare price weight-
ed by major product categorie.

(e) Applicatiorn of the Margin Standard&.
A company may compute Its gross margin
after adjustment for changes In the compo-
sitlon of sales at any reasonable level of ag-
gregation, such as division, department.
product category, or Individual products, as
long as such adjustments are consistently
applied.

705C-3 mrIca SX&ASDABD FOR r sRso .

(a) Coverage. These standards apply to
fees and charges for the services of plhysi-
clans, dentists, lawyers, accountants, engi-
neers, architects, and other professionals.
They Include all activities included Infajor
Groups 80 (exceptS05, 806, 808 -and -09), 81,
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891,.and 893 of the 1972 Standard Industri-
al Classification Manual.

All companies that provide professional
services on adee-for-service basis, regardless
of the proportion of total company revenue
that is derived from professional services,
are expected to comply with the profession-
al fee standard. Companies that cannot
comply with this professional fee standard
are eligible for exceptions under the condi-
tions in 705A-6.

(b) Standards. A company compies if the
following two-part, price standard is met: (1)
The program-year average rate of change in
fees charged, weighted by sales and/or rev-
enues, does not exceed 6.5 pei-cent and (2)
the increase in the fee for any single service
does not exceed 9.5 percent. The period used
to determine dollar volume weights should
be based on- a period of time that is repre-
sentative of normal business operations.

7o DEFINI ONS
Base-period rate of price change- The

base-period rate of price change is a sales-
weighted of revenue-weighted average of
the percentage price changes over the two-
year period, 1976-1977, expressed at an
annual rate. If desired, it may be computed
using the following formula:

BPRC = Si Pi
(7 5 )  _

pi( 75)

where
BPRC = the base-period rate of price

change;
P, (77) = price of the ith product in the last

complete fiscal or calendar quarter in
1977;

P, (45) = price of the ith product in the last
complete fiscal or calendar quarter of
1975;

S, = ith-product sales or revenue share (i.e.,
the ith-product sales or revenues divided
by total sales or revenue) in the last
complete fiscal or calendar -uarter in
1975; and

I the summation operator, where the
subscript I runs over all products not ex-
cluded by section 705A-3.

Tle choice of fiscal or calendar quarters
must be consistent throughout'the compa-
ny's calculations. If seasonal factors are im-
portant, the weights, Sj, can be calculated
using data for the entire base period.

Base quarter. The base quarter is either
(1) the company's last complete fiscal quar-
ter prior to October 2, 1978, or (2) the calen-
dar quarter July 1, 1978, to September 30,
1978.

Company-The term "company" is de--
fined as any person, sole proprietorship,
partnership, corporation, association, joint
venture, estate, trust, or any other entity,
however organized, including Federal, State,
and local government entities. Entities that
are consolidated should be consolidted in
accordance with 17 CFR 210.4-01 to -09 pre-
scribed by the securities and Exchange
Commission. The term "company" applies
only to domestic business operations.

One or more parts contained within a con-
solidated company may be treated as a sepa-
rate, single company, in which case the
standards apply separately to each of those
unconsolidated, companies. However, this
option is available only if:
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(1) The unconsolidated companies main-
tain accounting records which permit the
Council to ascertain whether the prices and
profits of the unconsolidated companies ac-
curately reflect the economic realities of
their operations;

(2) Allocation of overhead is made in a
consistent and reasonable manner, as if the
unconsolidated companies were not com-
monly owned;

(3) Trahsfers between unconsolidated
companies are valued as if they were arms-
length transactions; and

(4) Internal accounting procedures adhere
to generally accepted accounting principles
and procedures, consistently and historical-
ly applied.

In situations involving acquisitions and di-
vestitures, the following procedures should
be uied. If historical financial records exist
for companies acquired after September 30,
1975, and prior to the base quarter, the data
for the acquisition may be combined with
data of the acquiring company or treated as
a separate company. In either case, the ac-
quisition should be treated as if it had been
acquired on September 30, 1975:

qompanies acquired between September
30, 1975, and prior to the base quarter, for
which historical financial records do not
exist should be included in the calculations
for the program year. That is, products of
the acquired company should be treated in
much the same manner as a new product.

In the case of companies acquired during
the base quarter or program year, they
should be treated as a separate company for
the entire iprogram year for price and profit
calculations.

For divestitures, the parent company
should exclude the divested entity from all
calculations made with respect to the price-
standard.

Company Pay Share. The company pay
share is the pay for all employees in the
base quarter divided by company net sales
and/or revenues in the base' quarter. For
purposes of this calculation, pay and net
sales and/or revenues should represent total
domestic operations unless the company
cannot determine pay for domestic oper-
ations, in which case total pay and total
sales should be used.

Employee An employee is any individual
residing in the United States who is either
an employee within the meaning of Section
3121(d) of the Internal Revenue Code 26
U.S.C. or the National Labor Relations Act,
as amended, 29 U.S.C; Sec. 151 et seq.

Future-Value Incentive Plans. Future-
value incentive plans include any long-term
plans under which units (shares, stock op-
tions, awards, shares subject to option or in-
vestment amounts) are granted or Issued,
the compensation value of which will not be
known until some future time. Examples of
these include qualified and nonqualified
stock options, performance share plans, per-
formance unit plans, stock appreciation
rights, restricted stock or property plans,
phantom stock plans, and book value plans.

Pay. Pay includes the following Items:
(a) The straight-time wage and salary paid

during the company's customary pay period,
including, where applicable, payments for
shift differentials, skill differentials, and
cost-of-living adjustments.

(b) Incentive pay and other forms of
income such as

(1) Sales commissions and production in.
centive pay;

(2) Bonuses and other annual incentive
compensation charged when earned (that is,
when the services are performed that gener-
ate the compensation);

(3) Compensation from long-term incen-
tive plans (other than those covered under
705B-5), new future-value incentive plans,
or other similar compensation arrangements
when accrued;

Job prerequisites and other forms of com-
pensation not covered elsewhere in this doli-
nition but reported as income under the In.
ternal RevenUe Code and Its interpretive
regulations and rulings.

(c) Employer contributions or costs, for
the following fringe benefit items:

(1) Pay for time not worked (e.g., paid va-
cations and holidays, sick leave and other
paid leave);

(2) Saving and thrift plans such as quall.
fied stock bonus plans, qualified profit shar-
ing plans, employee stock ownership plans,
and other qualified defined contribution
plans;

(3) Qualified defined benefit retirement
"plans;

(4) Health benefit plans;
(5) Life insurance, accident insurance,

legal assistance, educational assistance, and
other plans resulting in benefits to employ-
ees but not reported as income.

Pay does not include overtime wages as
long as the conditions of that pay are un-
changed. Also: pay does not include employ-
er contributions for legally mandated bene-
fit programs.

Pay rate An employee unit's pay rate in
any quarter should be determined In a
manner consistent with the employer's ac.
counting practices. Pay rates should be con-
structed as pay per straight-time hour
worked. Pay rates should be the average
rates for the employee unit over the quarter
or as of the last customary pay period
within the quarter. When employer cOsts
for certain pay elements are incurred irreg.
ularly (for example, bonus payments and
vacation pay) these items should be includ-
ed according to the pay programs in effect
at the end of the quarter and should be in-
eluded in pay-rate computations as though
they were incurred evenly over time. For
employees not compensated on an hourly
basis, an estimate of' straight-time hours
worked should be made and consistently ap.
plied.

The method used to compute pay rates
should be consistently applied In all mea.
surement periods.

Product A product is any aggregation of
goods (or services) established by the com-
pany for purposes of complying with the
price deceleration standard, which reflects
the company's customary pricing unit. In es.
tablishing the product grouping within a
company, the price changes for each prod.
uct group must reasonably reflect the
changes in the prices of the products con-
tained within the category. The method of
establishing product groups must be consist.
ently applied during the base period and the
program year.

Product price The price of a product
during a quarter Is computed by dividing
the revenues from sale or lease of the prod-
uct by the number sold or leased. Sampling
of products may be used by a company: Pro-
vided, That the methods used comply with
sound statistical-procedures, Changes in list
prices may be used only if percentage
changes in them are representative of per-
cent changes In actual transactibn prices.
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Furthermore, prices may be measured at
the end of the calendar or fiscal quarter.
Pmvided, That prices do not fluctuate sub-
stantially during the quarter.

Program year. For a company, the ! ro-
gram year is the twelve-month period imme-
diately following the company's base quar-
ter.

Program-Year Rate of Pzice Cn nge. The
progr m-.vearxate of price change isa asales-
weighted or revehue-weighted average of
percentage changes in prices of products. If
desired it may be computed uiing the fol-
lowing formula:

I )x 100

-where
PLRPC =the program-year Tate of price

r-hange;
P,(79) = the price of the ith product In the

1979 -quarter corresponding to the base

'quarterY,(78)= the price of the ith product In the
base quarter

S1=ith product sales or revenue share in
the base quarter, -and

7 = the summation operator, where the -sub-
script i rums .over all products not ex-
cluded in 705A-3.

The choice of Iiscal -or calendar -quarters
must be consistent throughout -the compa-
ny!s calculations. Ifseasonal factors are im-
portant, the weights, S1, can be calculated
using data for the entire base year. Alterna-
tively, the -same -weights as used to calculate
the base-period rate of rlange .can be used.

Rate pfDpay ileceeratiom The rate of pay
deceleration is the difference between the
base rate of change of the company pay rate
and the-program-year Tatepf change of the
company pay rate where

(a) 'The base -rate of change of the compa-
ny pay rate is -the annual rate of change of
the -company pay rate over the two-year
period starting in the last complete Iiscal or
calendar quarter of calendar 1975 and
ending in the last complete fiscal or calen-
dar quarter of calendar 1972,

b) The -program-year rate of change -of
the company pay rate is the percentage
"change in the icompany pay rate from the
base quarter to the last quarter of the pro-
gram year, :and

(c) The company pay rate In any quarter
is its employment cost per hour worked for
all employees, including all legally mandat-
-ed costs excluded from the -definition of
pay.

QuEsrroxs AND ANxswzs

"The following questions and answers
are substantive interpretations of the
price and pay standards as they apply'
to individual situations. ,They can be
,used as guidance for actions in similar
situations that would be consistent
with the intent of the program. But,
companies and employee units will
-need to examine their own situations
in light of the program to determine
how they can best comply with its ob-
jectives. Since the burddn of interpre-
tationamust lie with private partie, ac-
tions taken under a good faith lnter-

TTL Pif79)D_ C =P ( 7 ? i { 8 )
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pretatlon of the pay and price stand-
ards will generally be considered in
compliance.

I. THE PRicE STAmNAD

A. CO=RAGE OF STANDRDS

Qi. Are farmers' prices covered?
A. Prices of individual farm products

are excluded from a company's price
calculations. However, major farm
commodity prices wllkbe monitored
jointly by the Department of Agricul-
ture and the Council on 'Wage and
Price Stability. Where sustained price
increases for major commodities in
excess of the overallinflation rate are
not justified by changes In costs, ad-
mfnistrative actions to expand supply
and moderate price Increases will be
consldered. The potential actions
would depend upon the specific situa-
tion.

Q2. Are food middlemen-meat
packers, canners, supermarket chains,
etc.,--covered?

A. Yes. Because these industries
have special problems in meeting the
general price standard, they may in-
stead comply with a margin standard.

Q3. Arecooperatives covered?
A. Yes. They are expected to comply

with pay and price standards.
Q4. Are U.S. operations of foreign

companies included?
A. Yes. U.S. subsidiaries of foreign

companies are covered.
Q5. Are foreign -operations of U.S.

companies included?
A. No. The standards apply only to

domestic operations of these compa-
nies.

Q6. Do -the standards apply to
United States territories and posses-
sions?

A. Yes. The standards apply to oper-
ations of domestic or foreign compa-
nies in Puerto Rico, Guam. American
:Samoa, and the Virgin Islands. They
do not, however, apply to operations
in United Nations Trust Territories
administered by the United States.

Q7. Does the program apply to tu-
ition and fees?

A. Yes. Schools, colle-es, and other
.nonprofit organizations are expected
to -comply with the pay and price
standards. Increases n tuition and
lfees are, however, averaged In with
other charges, such as room and
board.

Q8. Are utility rates and other regu-
lated fees covered by the anti-inflation
program?

A. Yes. Prices determined through a
Federal, State, or local government
regulatory process are covered by the
program. The regulatory agencies are
asked to assure compliance to the ful-
lest extent possible.

Q9. How are Joint ventures to be
treated?

A. A joint venture may be aggregat-
ed only If a firm owns more than ZO%
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of that venture's equity. If no one firm
owns greater than 50% of a joint ven-
ture, then this joint venture should
comply with the program asa separate
company.

Q10. May a firm aggregate a noncon-
solidated subsidiary?

A. No. The standards cailfor the ag-
gregation only of entities which nor-
mally would be aggregated in accord-
ance with SEC reporting requirements
(17 CRF, Section 210.4-01 to 09). The
Council wishes to avoid abnormal ac-
counting practice..

Qll. Does the fact that the price
standard applies to the average rate of
price increase for all goods and serv-
ices sold by a company mean that
there Is no constraint on individual
product prices?

A. Price increases for individual
products can exceed the price decel-
eration standard ,so long as these in-
creases are offset by lower rates of
price increase for other products. The
Council, however, ill monitor individ-
ual product prices and will investigate
the causes of sustained increases in
major categories of the price indexes
that exceed an annual rate of 10 per-
cent.

Q12. Are crude oil, natural gas, and
coal Included. in the calculation of a
company's average price change?

A. No. The prices of these products
will be monitored by the Council at
the overall market level

Q13. Is It possible to be more precise
about the exclusion of commodities
"whose historical and current price
changes can be shown to have been
closeZy tied to price movements on an
organized open exchange market,
either domestic or foreign?

A. This exclusion applies to any
commodity for which there Is an
active organized spot market and the
producer price moves closely with the
exchange price. If a firm excludes a
product in this category, it should be
prepared to explain to CWPS the basis
for that decision. The exclusion would
not ordinarily apply to commodities
for which there is only a futures
market, nor where customer discounts
are given.

Q14. How do custom products differ
from new products in applying the
price standards?

A. The niain difference is that
custom products are one-time sales of
products built to the specifications of
a particular buyer. Custom and new
products are treated Identically under
the standards.

Q15. Are imports covered?
A. Goods sold to a domestic compa-

ny by a foreign entity are not included
in the program. Subsequent sales of
imported goods by domestic companies
are covered, regardless of where the
goods are when title changes.
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Q16. Export prices are excluded.
What about goods intended for export
that are first sold to a domestic firm-
for example a broker?

A. As a company cannot know for
sure whether a broker will resell a
product abroad or domestically, these
sales are included in the price calcula-
tions.

Q17. Are air fares U.S. citizens pay
to foreign carriers covered?

A. As imports, they are excluded.
Q18. Is a public utility that distrib-

utes natural gas exempt?
A. No.
Q19. Does the program apply to util-

ity rates?
A. Yes.
Q20. Does the program apply to

taxes?
A. No. But government service fees

and charges are included.
Q21. Does the program apply to

rents?
A. Yes. The -landlord's average rent

increase for all of his units should be
consistent with the price standards.

Q22. Does the program apply to
companies that build and sell new
houses.

A. Yes. But in most cases such firms
will not be able to compute a measure
of price change because of the custom-
ized nature of their products. Thus,
they will be expected to comply with
the profit limitation.

Q23. Does the program apply to in-
surance premiums?

A. Yes. But, because there are some
difficulties in measuring prices in this
sector, some special standards may
need to be developed. These will be de-
veloped and issued in the near future.

Q24. Are interest rates covered by
the program? Are banks covered?

A. Interest rates are excluded from
the price calculation. But banks must
meet the profit margin limitation and
the pay standard. There are some spe-
cial problems of computing the profit
margin for financial institutions.
Tl1ese issues will be examined-and an
interpretation of the profit margin
limitation as it applies to their situa-
tion will be issued in the near future.

B. COMPLIANCE

Q1. Suppose a company is forced to
accept a union contract in excess of
the standards. Must it still comply
with the price standard?

A. Yes. If these higher labor costs
preclude meeting the price decelera-
tion standard, the firm should comply
with the profit margin limitation. In
any case, the company is out of com-
pliance with the pay standard.

Q2. Does the exclusion of some prod-
uct prices from the price calculations
under 705A-3(a)-(e) cause problems
for companies that use large amounts
of these products as inputs?
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A. If a company cannot comply with
the price deceleration standard be-
cause of increases in the prices of
these products, it may comply with
the profit margin limitation.

Q3. If a company has just (after Oc-
tober 1) raised-prices and is now not in
compliance, must the company roll
back prices to be in compliance?

A. Yes.

C. COMPUTATION OF THE PRICE STANDARD

Q1. When does the program year
begin for price increases? What is the
base quarter?

A. If the company's fiscal quarter
,corresponds to the calendar quarter,
the "base quarter" is the third quarter
of 1978 (July through September) and
the program year runs through the
third quarter of 1979.

If a company has fiscal quarters that
do not correspond with calendar quar-
ters it may use as a base quarter the
most recent fiscal quarter which ended
before October 2, 1978. The program
year for the company then includes
the next four fiscal quarters.

Q2. If business is done on a contract
basis, in making price calculations,
should prices be included when con-
tracts are signed or when payment is
received?'

A. At the time of payment. However,
delivery prices determined by con-
tracts signed before October 2, 1978,
are excluded unless the contract
allows for seller descretion to adjust
prices, thereby allowing the seller to
meet the price standard. *

Q3. Must a consolidated company,
which decides to separate its entities,
use the same separation for compli-
ance with the pay and with price
standards?

A. Yes.
Q4. One company has many operat-

ing subsidiaries and divisions. Another
company is equally complex, but'it is
not divided into subsidiaries and divi-
sions. Can both of these, companies
disaggregate units for compliance pur-
poses?,, ,

A.-Yes, but it would be easier for the
first company. At the option of the
company; but subject to review by the
Council on Wage 'and Price Stability,
one or more subsidiaries or divisions
may be treated as a separate, single
company. Such separate entities are
allowed if an accounting'basis exists
for separating them from the parent
firm. Two separate kinds of allowable
cases should be distinguished. Flrst, if
a company has followed an historical
practice of separate accounting treat-
inents with regard to the entities It
wants to treat separately, such prab-
tices may be continued for purposes of
measuring compliance with the pro-
gram. Second, if a firm has maintained
records which allow it to disaggregate
historical accounting data into sepa

rate entities, such data may be used as
a basis for disaggregating its entities.
Newly adopted accounting procedures
cannot be used to rework accounting
data into new formats for purposes of
separating units.

Q5. Can a diversified company
comply by meeting the price standard
on some operations (separate subsid-
laries of operating divisions) and the
profit limitation on others?

A. Yes. If the company decides to
treat subsidiaries or divisions as sepa-
rate entities, those units unable to
meet the price standard can comply by
meeting the profit margin limitation

Q6. Should I use list or transaction
prices in making price deceleration cal-
culations?

A. Transaction prices are preferred.
If, however, list prices move closely
with transaction prices, they may be
used.

Q7. The price standard requires full
pass through of pay deceleration in
excess of 0.5 percentage points. How
can a firm calculate its rate of pay de-
celeration or pay share before the end
of the program year?

A. The principle described in Section
705A-2(c) is that a company should
pass through pay deceleration in
excess of 0.5 percentage on the basis
of expected, changes or actual changes
as they occur. If a company follows a
reasonable and good-faith procedure,
actual departure from the standard
would not be treated as a failure to
comply with the program.

D. PROFIT MARGIN LIMITATION

Q1. What recourse from the profit
margin limitation is available if the
best two out of the last three years is
abnormally low?

A. No specific provisions have been
made to cover this situation. You may
have a basis for claiming undue hard-
ship under 705A-6.

Q2. Can the profit margin limitation
be applied to the domestic market
only, or must it be applied to all oper-
ations, domestic and international?

A. Foreign operations should be ex-
cluded from calculations of prices,
profits, and revenues.

Q3. Are revenues and costs from now
and/or discontinued products included
in the computation of profit margins
for the profit margin limitation?

A. Yes.
Q4. How should a change in depreci-

ation accounting methods affecting
profits be treated?

A. If a company has changed meth-
ods between the last 3-year period and
the program year, it should recompute
its profits for the two periods on a
consistent basis.

•Q5. Are any firms selling goods and
services in the United States exempt
from both the price standard and the
profit limitation?
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A. Yes. If products excluded under
705A-3(a)-(e) account for more than
75 percent of the company's total rev-
enues during the four quarters prior
to the .program year, the company
need not comply with the price stand-
ard or the profit limitation. The com-
pany would, however, be expected to
comply ith the pay standard.

Q6. How does the profit margin limi-
tation apply to nonprofit organiza-
tions?

A. Instead of a profit margin limita-
tion, a nonprofit organization would
be expected to comply with an operat-
ing surplus limitation. Operating sur-
plus is defined as operating funds less
total costs and expenses including
wages. The operating margin is operat-
ing surplus divided by operating funds.

IL THE PAY STANDARD

A. GENERAL STANDARD

Q1. Does the pay, standard mean
that the average pay rates of all em-
ployee units should rise by 7 percent?

A. No. The 7-percent standard repre-
sents a ceiling for pay-rate increases.
It is not a suggested target. A firm
which grants 7-percent increases or
less Is in compliance with the stand-
ard.

Q2. Does the standard miean no one
can receive more than a 7-percent
raise?

A. No. In general, the pay standard
imposes no limit on individual employ-
ee pay rates. Instead the standard ap-
plies to average pay rates for employee
units. "

B. EMPLOYEE COVERAGE

Q1. How do you distinguish the non-
union management group of employ-
ees from the nonunion nonmanage-
ment group?

A. Companies can determine this in
a fashion consistent with their past
practices. In general, management em-
ployees should be those whose duties
are primarily of a supervisory nature.
For example, the Fair Labor Stand-
ards Act distinction between exempt
and nonexempt employees could be
used. Firms-should not, however, alter
or stretch previously used categories
in order to permit pay increases above
the standard for some workers at the
expense of others. The intent of this
provision is to ensure that nonmanage-
ment personnel are not treated inequi-
tably. If firms can provide alternative
verification of equitable treatment of
employees, they may combine these
groups for purposes of determining
their compliance. -

Q2. Can a company 'define smaller
employee units than management and
nonmanagement?

A. Yes. Any further breakdown con-
sisteht with a company's accounting
procedures is acceptable. To determine
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overall compliance, the firm may com-
pute a weighted average of the pay-
rate increases for these groups, using
as weights the percentages of the total
pay bill paid to each group.

Q3. Does the 7-percent limit on the
pay increase apply to new employees?

A. The limit does not apply to indi-
vidual workers, whether they are new
or old employees. But the average rate
paid by a firm should not rise by more
than 7 percent during the year, re-
gardiess of turnovers or Increases in its
workforce.

Q4. In the case of mergers, can the
parent company treat Its newly ac-
quired companies as separate entities
for pay standard computations?

A. Yes, If this Is the method applied
to price computations as well.

Q5. Are U.S. employees assigned to
work in other countries subject to the
pay standard?

A. No, they should be excluded from
the employee groups.

Q6. Does the pay standard apply to
Federal, State, and local government
workers?

A. Yes.
Q7. Are pay increases mandated by

State and local government regula-
tions exempt from the pay standard?

A. Public sector employees are cov-
ered by the pay standard. If legally
mandated pay Increases determined
under regulations existing prior to Oc-
tober 25, 1978 exceed 7 percent, the
amount above 7 percent Is excluded
from the pay calculations.

C. PAY AND PAY RATES

Q1. Increased employer contribution
costs for legally mandated employee.
benefits are not charged against the 7-
percent pay standard. Which employ-
er costs are excluded?

A. Excluded are costs of legally man-
dated payroll taxes such as Social Se-
curity, Worker's Compensation, and
Unemployment Insurance. In addition,
the increased costs during the pro-
gram year of new legally required
benefits, such as paid maternity leave,
changes in benefits under the recently
amended Age Discrimination Act, and
remaining ERISA mandated pension
plan amendments should not be
charged against the 7-percent stand-
ard.

Q2. With respect to the exclusion of
overtime pay, what does the language
"as long as the conditions of that pay
are unchanged" mean?

A. A change in the conditions of
overtime pay occurs when the over-
time premium pay rate is changed or
when the timing requirements are al-
tered (for example by defining over-
time as work beyond 38 hours rather
than 40 hours). When -such a change
occurs during the program year, an es-
timate of the Increased pay due to the
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change must be included as a pay-rate
increase.

Q3. Are cost-of-living differentials
received if an employee Is transferred
to a higher cost-of-living area included
as pay-rate increases?

A. Not if they represent continu-
ation of an established practice to pay
such differentials.

Q4. Should moving expense reim-
bursements be included as a compo-
nent of pay?.

A. No.

D. COLLECTIVE BARGAINING DM

QI. If workers in one union in a com-
pany are out of compliance, is the
company out of compliance?

A. Yes. Each collective bargaining
contract should meet the pay stand-
ard; a firm Is out of compliance if any
of its collective bargaining agreements
exceed the pay standard. However, if
this group represents less than 5 per-
cent of the firm's work force, the
group can (at the company's discre-
tion) be included within the category
of nonunion employees.

Q2. What about a small firm that is
a party to a large collective bargaining
agreement?

A. If the firm is a participant in the
collective bargaining negotiations or a
member of the employer association
that negotiates the agreement and the
agreement exceeds the standards, the
firm is not in compliance.

Q3. Does the pay standard apply to
collective bargaining settlements
which were being negotiated prior to
the President's announcement on Oc-
tober 24, but in which no formal
agreement was signed?

A. The pay standard does not apply
under any of the following circum-
stances:

(1) There was a written memoran-
dum of.agreement covering wages and
benefits prior to October 25;

(2) There was a written management
offer outstanding on October 24, and
the contract is later signed with wage
and benefit terms that are no higher;
or

(3) There was evidenie of an oral
agreement covering wages and bene-
fits prior to October 25.

Q4. Is there any power to invalidate
contracts that exceed the standard?

A. No, the government has no au-
thority or intention to invalidate labor
contracts.

M. NON UNON STANDARD

Ql. When does the program year
begin for wage increases?

A. For nonunion and supervisory
workers, the program year is the same
for wage increases as for price in-
creases-typically from the third quar-
ter of 1978 through the third quarter
of 1979. If a company uses a fiscal year
other than the calendar year, it may
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use as a base quarter the last complete
fiscal quarter prior to October 2, 1978.

Q2. The pay standard for nonunion
employee groups compares the base-

r quarter pay rate with the pay rate in
the last quarter of the program year.
Does this mean the company is uncon-
strained over the first three quarters
of the program year?

A. No. Having an annual compliance
standard minimizes the administrative
burden placed on firms and eliminates
some compliance problems which
might be caused by seasonal factors.
and the timing of pay-rate changes.
However, at any time during the pro-
gram year, companies should be pre-
pared to demonstrate that their pay,
situation is consistent with the 7-per-
cent annual standard.

Q3. If a pay plan is-communicated to
pay-plan supervisors prior to October
25, but it is not in operation prior to
that date, are increases in excess of 7,
percent under this plan excluded from
the pay standard?

A. No. It must either be in operation
or communicated to the employees.

Q4. Section 705B-4(e) says that com-
panies may make adjustments for
shifts in the composition of the work
force amopg distinct functional em-
ployee subgroups. What does this
mean?

A. Under this optiori, a separate pay-
rate increase may be calculated for
each functional employee subgroup. If
a weighted average of the resulting
pay-rate increases is 7 percent or less,
the *employee unit is in compliance.
For purposes of computing this
weighted average, the subgroups' base-
quarter shares of total employee-unit
pay may be used as weights.

Q5. What is the effect of these ad-
justments on the nonunion pay stand-
ard?

A. Under the general standard as ap-
plied to nonunion groups, changes in
the composition of the work force
toward higher-paid employee sub-
groups could carry the employee unit

*as a whole over 7 percent even though
the 7-percent- limitation is satisfied for
each job category. This adjustment
provides nonunion groups with treat-
ment similar to that allowed for collec-
tive bargaining units by permitting
companies to assume no changes in
the composition of the work force
during the program year.

Q6. What is a distinct functional em-
ployee subgroup?

A. Within an employee unit, a dis-
tinct .functional subgroup would be
identified by type of work (for exam-
ple. engineers, accountants, secretar-
ies, production workers, etc.). As a
rule, these subgroups should be those
regularly Identified in the company's
accounting practices and pay plans as
separate employee groups. I
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Q7. Section 705B-4(b) says that com-
pliance may be determined on the
basis of the average pay rates for con-
tinuing employees. What is the impli-
cation of this option?

A. This option allows the company
to follow pay rates for the fixed popu-
lation of continuing employees em-
ployed throughout the program year.
This approach may be especially
useful to small businesses that have
changes in the composition of the
work force but do not typically per-
form the cost-accounting analyses
needed to--adjust for these composi-
tional shifts.

When excluding promotion and
qualification -increases under this
method, the company should be pre-
pared to demonstrate that such in-
creases granted during the program
year are consistent with, historical,
practices.

Q8. Are step-rate increases or lon-
gevity increases legitimate promo-
tions?

A. No. In all cases, step-rate or other
similar pay-rate increases that repre-
sent moves through a pay hierarchy
foi work that is not substantially
changed are included as pay-rate In-
creases.

Q9. What is a qualification increase,
and is it included in determining com-
pliance with the pay standard under
705B-4(b)?-

A- Qualification increases Include
automatic progression increases from
entry levels to job-rate levels and
other increases associated with dis-
crete improvements in an employee's
job-related credentials, such as com-
pletion of an educational or vocational
training program. Such -increases are
not included in determining compli-
ance.

"Q1O. Can a -company demonstrate
compliance with the pay standard for
nonunion employee groups on a pros-
pective basis?

A. Yes. If a company bases Its pay
projections on its standard budgetary
practices and assufaies continuation of
well-established historical relation-
ships, then It can demonstrate compli-
ance on a prospective basis for non-
union units.

Compliance must still be determined
retrospectively by comparing the last
quarter of the program year with the
base quarter. However, failure to meet
the 7-percent standard will not consti-
tute noncompliance if there has been
a good-faith effort to 'comply, but un-
foreseen events beyond the company's
control have caused the failure.

Ql1. Can a nonunion unit make
multi-year agiveements?. -

A. Yes, provided they are binding on
both parties. The rules for multi-year
collective bargaining agreements
should be applied in evaluating com-,

pliance of such agreements with the
standards.

F. VARIA=LS COMPEMSATIO1

Q1. How are sales commission and
production Incentive plans treated
under the standard?

A. Employees operating urfder these
plans are subject to the standard. If
the unit's compensation exceeds the
standard, companies must be able to
demonstrate that they, would have
been In compliance had the unit's
sales or production experience, based
on physical volume, been the same as
in the year prior to the program year.

Q2. Is compensation from annual In-
centive plans included as pay?

A. Yes. Pay from annual incentive
plans, such as annual bonuses, Is In-
cluded as pay In the base quarter and
during the program year.

Q3. How are.annual incentive awards
to be treated In computing pay rates?

A. This depents on whether the
awards are made pursuant to a plan or
on a discretionary basis. Annual bo-
nuses or awards made according to a
plan previously announced, consistent-
ly administered, and based on past
practice, should be treated as pay over
the period earned. For example, a
bonus paid in early 1979 depending on
performance over calendar-year 1978
should be treated as pay received
evenly over 1978.

If the bonus payment is discretion-
ary (not under a plan) and there Is no
demonstrable objective performance
criterion, it should be treated as pay
when payment is made (or when ac-
crued if it is deferred). For example,
all discretionary bonuses paid (or ac-
crued) in the program year should be
included as pay received evenly over
the program year. Similarly, one-

.fourth of all bonuses paid (or accrued)
.in the preceding year should be treat-
ed as pay In the base quarter.

Q4. In determining the bonus
amount to be included in the base rate
of pay, must the company use the am-
ortized .bonus amount which was
earned t-the base quarter?

A. No. In determining the bonus
amount to be included In the base rate
of pay, the company may choose
either the amortized bonus amount
earned in the base quarter or the aver-
age of the corresponding amounts
earned in any two of the five most
recent years.

Q5. How is deferred compensation
treated under the standard?

.A., Deferred forms of compensation
are treated as pay inthe period earned
regardless of when payment actually
occurs. This applies to deferred com-
pensation earned over, or averaged
Into, the base quarter as well as to
compensation earned in the program
year.
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G. FUTURE-VALUE COMPENSATION

QI. How are future-value incentive
plans treated under the pay standard?

- A. Future-value incentive plans are
long-term plans under which units are
granted whose value will not be known
until some future time. The plans in-
volve qualifications or contingencies
which make their exact valuation un-
certain, but increases in their value
can be subjected to a rough 7-percent
limit -by limiting the number of units
granted during the program year to an
average increase of 7 percent per re-
cipient.

During the program year, changes in
the number of recipients eligible to re-
ceive units under these plans must be
based on plans in existence prior to
October 25, 1978 or on the continu-
ation of well established past eligibil-
ity practices.,

Q2. What constitutes a unit of
future-value incentive compensation?

A. A unit includes shares, awards,
s shares subject to option, or investment
amounts. In most cases, units under
these plans are the number of shares
under options or shares awarded.
Where plans involve investment'
amounts, this means the number of
shares times the share price at the
time of award.

Q3. How do stock splits affect the
limitation on the number of units to
be issued under future-value plans?

A. The number of units should be
adjusted to reflect stock splits and
stock dividends.

Q4. Some long-term incentive plans
do not run on an annual basis and
have not been in place five years but
do have a regular grant cycle-for ex-
ample,, every other year. How should
the percent-increase limitation be ap-
plied to continuation of these plans?

A. The percent-increase limitation
should be applied to the number of
units issued in the last regular grant
period under the plan.

H. HEALTH BENEFITs

Qi. If, based on actual experience,
the cost of maintaining existing
health benefits increases by less than
.7 percent, does this mean that more
than a 7-percent increase in other pay
components may be granted?

A. Yes.
Q2. If new health benefits are

added, are these included in pay-rate
computations?

A. Yes. For example, if the cost of
maintaining the' oldbenefit package
increases by more than 7 percent and
the new benefits add an additional 3
percent, the combination of the two
should be treated as a 10-percent in-
crease on the health-benefit cost base.

Q3. Is it necessary to separate
health insurance costs from a general
health and welfare benefit package in
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order to apply the 7-percent mainte-
nance rule?

A. Yes, unless It Is Impractical to
separate health insurance from other
costs.

Q4. Can Individual Items In a health
benefit package be considered sepa-
rately, counting some Item increases at
7 percent and others at their actual In-
crease?

A. No. The 7-percent maintenance
exclusion must be applied to the
health benefit package as a whole.

I. DEFINED-BENEFIT PENSIONS

Q1. What is a pay-related defined-
benefit pension plan?

A. These include final.average pay
plans, carrer-average earnings plans.
and other similar plans In which the
level of bdnefits provided by the plan
is related to earnings or salaries over a
specified period of employment.

Q2. What is a non-pay-related de-
fined-benefit pension plan?

A. These Include plans where the
benefit level is a flat dollar rate which
is independent of earnings or salaries
over the period employed.

Q3. For pay-related pension plans,
how does one determine the employer
costs attributable to increased benefits
due to changes in salary levels during
the program year or over the life of a
new collective bargaining agreement?

A. Using standard company account-
ng procedures, calculate costs for the

pension plan at the end of the pro-
gram period at both the base-quarter
and program-year salary rates; the dif-
ference between the two is the em-
ployer cost attributable to the change
in pay levels and is included In the
pay-rate change in determining com-
pliance with the pay standard.

Q4. For pay-related pension plans, Is
it necessary to perform detailed calcd-
lations to sort out employer costs for
increased benefits related to salary
changes, as set forth In the preceding
question?

A. No. In most cases, a simplified
procedure would closely approximate
the outcome of such detailed computa-
tions. In particular, In those cases
where the pension plan s not amend-
ed during the program period and the
benefit structure remain unchanged,
it is consistent with the Intent of the
pay standard to exclude pension fund-
ing costs from all pay-rate calcula-
tions. This means that pension fund-
ing costs would not be included in the
base pay rate nor in the program-year
pay rate in determining compliance
with the pay standard.

Q5. Why is an increase In benefit
levels in a pay-related pension plan
charged as a pay-rate Increase when
there has not been any amendment to
the plan?

A. In order to treat pay-related and
non pay-related pension plans equta-
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bly. For example, a non pay-related
plan that provides a pension benefit of
$10 per month per year of service
would have to be amended in order to
increase the pension benefit. In a pay-
related plan, however, the amount of
pension benefit automatically changes
as salary levels change. If no distinc-
tion were made, this would generally
result in benefit changes in the non
pay-related plans being charged as
pay-rate increases while the changes
in the pay-related plans would not be
charged as pay-rate increases.
Q6. For non pay-reated plans, if the

benefit level remains unchanged, does
this mean that more than a 7-percent
increase is allowable on the other com-
ponents of pay?

A. Yes, since under these conditions
the company may include the same
dollar pension cost per hour in both
the base-quarter pay rate and the pro-
gram-year pay rate.

J. LOW-WAGE EXEMPTION

Q1. Should employees with wage
rates of $4.00 per hour or less at the
'beginning of the program year be re-
moved completely from all employee
units?

A. Yes. They are excluded from each
employee unit for the entire program
year, even if wage-rate increases carry
them over the $4.00 limit during the
program year. Further, employees
hired during the program year at a
wage rate of $4.00 per hour or less are
also excluded.

Q2. Is there any ceiling on the pay-
rate Increases granted to employees
exempted under the low-wage provi-
sion?

A.,No.
Q3. Will employees whose straight-

time wage rate is less than or equal to
$4.00 an hour, but who earn more due
to incentive pat,, be excluded from
pay-rate computations?

A. Determination of the employee's
stralght-time hourly wage s based on
average straight-time earnings, includ-
ing incentive pay.

Q4. Should employees exempted
under the low-wage provision be in-
cluded n their respective employee
units for the purpose of calculating
additional price deceleration required
by pay deceleration in excess of 0.5
percentage points?

A. Yes.

. TANDEM PAY-RATE EXCEPTION

Q. In what circumstances can the
tandem pay-rate exception apply?

A. In any of the following circum-
stances:

(I) To maintain historical supervi-
sory differentials; .

(11) For union and nonunion groups
of the same company;,

(1i1) For union and nonunion groups
In d local labor market, irrespective of
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whether they belong to the sune com-
pany; and

(iv) For two separate collective bar-
gaining units.
However, In each of these circum-
stances, there must be a clear leader-
follower relationship and the pay in-
creases must be equal in value and di-
rectly related in timing.

L. PRODUCTIVITY WORK-RULE EXCEPTION

Q1. Is the principle of trading newly
negotiated work-rule changes for wage
increases to be applied to contract
changes that make work rules more re-
strictive as well as relaxations In work
rules or manning requirements?

A. Yes; If such changes produce a de-
monstrable and measurable decline in
productivity growth, they should be
deducted from the allowable pay-rate
increase.

Q2. Can the principle of productivity
increases related to work-rule changes
be applied to nonunion units?

A. No. The work-rule exception is in-
tended to apply in those limited situa-
tions where companies have no alter-
native means of eliminating c6ntrac-
tual work-rule restrictions that pre-
vent improvements in productivity.
This provision does unfairly discrimi-
nate against employee groups that
have, in the past, cooperated with
management to promote improve-
ments in productivity. Yet, in some
circumstances there are no practicial
alternatives to eliminating previously
agreed-to restrictions except through
an additional wage increase. In some
cases, the unions may have previously
foregone a wage increase to obtain the
restriction.

Q3. Can wage increases exceed 7 per-
cent for firms that achieve productiv-
ity gains in excess of the economy-
wide average?

A. No.

M. SrEcrAL SEcros
A. FOOD LL'UWFACTURERS, RETAILING AMD

WHOLESALING

Qi. Are retail food stores covered?
A. Yes. But, because such stores

have severe data problems and may
not be able to calculate an adequate
measure of price change for the wide
range of products that they sell, an al-
ternative stanAard, based on control-'
ling margins has been provided. How-
ever, a retail store Is encouraged to,
comply with the general price stand-
ard, if able to do so.

Q2. Must food manufacturers
comply with the gross margin limita-
tion?

A. No. They -may choose to comply
with the general, price deceleration
standard. If they cannot meet either
of these standards, they should, of
course, comply with the profit margin
limitation,
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Q3. May a company elect to comply
with the'margin starndards by control-
ling markups rather than margins
themselves?

A. Yes. A company may choose any
alternative method of compliance that
is consistent with the manner in which
it conducts its business, sets its prices,
and keeps its records, as long as the
end result i consistent with meeting
the margin standard.

Q4. How do food processors and food
manufacturers meet their target
dollar gross margins during- the pro-
gram year given the seasonal nature of
the industry? .

A. Food processors and food manu-
facturers should first calculate their
base-quarter dollar gross margin.
Next,-they should estimate their ex-
pected, average rate of increase in
margin over the next 4 quarters (6.5
percent plus expected increase in
physical volume). That overall in-
crease may be divided among the 4
quarters in such a way that seasona-
lity and'normal trading patterns are
observed. The targets set for each
quarter are-to .be adjusted quarter-by-
quarter after observing operating re-
sults for each quarter. If a compaby
overshoots Its target in one program
quarter, it should, compensate by un-
dershooting in the next quarter or
quarters, and so on, to achieve a roll-
ing adjustment on a cumulative basis.

Q5. How do I compute the allowable
percentage 'gross margin for a retail
company?

A. Assume the percentage gross
margin for the 4 quarters prior to Oc-"
tober 2, 1978; was 44 percent, and 40
percent for the corresponding four
quarters prior to October 2, 1976. The
2-year overall increase is 10 percent
and the annual average xrte of change
is 4.88 percent. Subtract the 0.5 per-
centage point deceleration (4.88-0.5)
to get the allowable percentage in-
crease in the, margin of 4.38 percent.
The allowable percentage margin in
the program year is 45.93 percent
(44x1.0438).

B. IROFESSIONAL FEES

Q1. Does 'the program apply to doc-
tors' fees, hospital charges and other
medical care prices?

A- Yes. Physician, dentist ahd other
health professional fees are covered
under the professional fee standard.
Drugs, pharmaceuticals, eyeglasses
and other health care products are
covered under the general price stand-
ards.

Hospital and nursing home care are
covered under the program btit stand-
ards for their services have not yet
been completed. This is partly due to
the more complex nature of payment
mechanisms for these services and the
need to coordinate the standards with
Administration legislative proposals.

Health insurance Is also covered
under the program and price stand-
ards for health insurance as well us
other types of insurance will be Issued
shortly.

Q2. How Is the professional fee
standard applied by firms which have
sales of products for which the general
price standard applies?

A. Companies that provide services
for which the professional fee stand-
ard applies as well as goods or services
for which the general price standard
applies, should comply with the appro-
priate standard for each segment of
their business separately.

Q3. Why is a 6.5 percent fixed price
standard being used for professionals
rather than the. 0.5 percent decelera-
tion standard applicable to firms in'
most other sectors?

A. Many professionals do not have
the necessary information to calculate
weighted average price Increases to de-
termine compliance with the general
price standards.

For health professions, fee Inflation
has tended to be considerably higher
during recent years than 6.5 percent
so that the implementation of this
standard should contribute to a more
substantial deceleration in medical
care costs.

(b) Undue Hardship and Gross In-
equity. The Council may except a com-
pany from the application of the price
deceleration standard, make adjust-
ments to the base-period rate of price
change, or alter application of the
profit margin limitation to avoid ex-
treme situations of hardship or gross
inequity.

705B PAY STAN DARD

705B-1 Pay Standard. For each em-
ployee unit, the annual increase In
average pay rates should be 7 percent
or less.

705B-2 Employee Units. For the pur-
pose of establishing compliance with
the pay standard, a company must
identify three types of employee units:

(a) Each group of the company's em-
ployees subject to a particular collec-
tive bargaining agreement to which
the company is a party constitutes a
separate employee unit.

(b) All management employees (ntot
under a collective bargaining agree-
ment) constitute an employee unit.

(c), All other employees constitute an
employee unit.
A company need not Identify separate-
ly collective bargaining units account-
ing for less than 5 percent of Its em-
ployees. However, If a collective bar-
gaining unit is not separately Identi-
fled, the workers must be included In
the "all other employees" category.

705B-3 Application of the Pay
Standard to Collective Bargaining
Agreements.
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('a) A company complies with the
pay standard if the annual rate of pay-
rate change over the life of each col-
lective bargaining agreement negotiat-
ed during the program year Is 7 per-
cent or less.

(b) In addition, the annual pay-rate
increase may be no greater than 8 per-
cent in any year of a multi-year agree-
ment.

(e) For purposes of determining
whether the annual rate of pay-rate
change complies with the pay stand-
ard, formulas for cost-of-living adjust-
ments should be computed on the as-
sumption of a 6-percent annual rate of
inflation in the Consumer Price Index
over the life of the contract.

Dated: December 21, 1978.
BARRY P. BOSWORTH,

Director, Council on Wage
and Price Stability.

(FR Doc. 78-36046 Filed 12-27-78; 8:45 am]
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[4910-13-M]
Title 14-Aeronautics and Space

CHAPTER I-FEDERAL AVIATION AD-
MINISTRATION, DEPARTMENT OF
TRANSPORTATION

[Docket No. 16245]
PART 107-AIRPORT SECURITY

Revision of Part 107
AGENCY: Federal Aviation Adminis-
tration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This amendment revises
those Federal Aviation Regulations
which are designed to ensure the secu-
rity of airports serving scheduled air
carriers required to have screenifig
programs. The experience of operators
of those airports and the FAA has in-
dicated that these regulations are in
need of revision. In addition, it is-nec-
essary to add certain requirements,
which Congress has directed the FAA
to adopt. The amendment is intended
to update and clarify airport security
regulations, and to provide more effec-
tive protection of persons and proper-
ty in air transportation or intrastate
air transportation against acts of
criminal violence and aircraft piracy.
EFFECTIVE DATE: March 29, 1979.
FOR - FURTHER INFORMATION
CONTACT:

Milford T. Conarroe, Ground Oper-
ations Security Division (ACS-300),
Civil Aviation Security Sirvice, Fed-
eral Aviation Administration, 800 In-
dependence Avenue, SW., Washing-
ton, D.C. 20591; telephone (202) 426-
8768.

SUPPLEMENTARY INFORMATION:-

I GENERAL

Interested persons have been afford-
ed an opportunity to participate in the
making of this amendment by Notice
of Proposed Rule Making No. 77-8.
issued on June 10, 1977 (42 FR 30766;
June 16, 1977). For the most part the
proposals made in Notice 77-8 for
amending Part 107, Airport Security,
are adopted by this amendment.

This amendment changes Part 107
as follows:

1. Expands the security program
content requirements.

2. Revises and makes more exl)licit
the procedures for approval and
amendment of a security program.

3. Adds procedures for notifying the
FAA when changed security condi-
tions require an amendment to a secu-
rity program.

4. Revises and clarifies the require-
ment for law enforcement officers and
adds standards for their training. (As

will be noted, these standards are less
burdensome than proposed, in that
they- provide for the use of either
State or local standards.)

5. Adds procedures for requesting
the use of Federal law enforcement of-
ficers.

6. Adds a prohibition agdinst carry-
ing a firearm, an explosive or an incen-
diary. device, but, unlike the proposal,
the prohibition is limited to sterile
areas.

7. Adds a provision requiring the air-
port operator to make a record of cer-
tain law enforcement actions available
-to the FAA.

Due consideration has been given to
-all comment received in response to
the Notice 77-8. Except as otherwise
discussed in: this amendment, the
amendment and the reasons for it are
Identical to the proposal and the rea-
sons set forth in the proposal.

Approximately 250 comments were
received in response to Notice 77-8.
Over half of the responses were from
individuals, most of whom commented
on § 107.21, relating to the carriage of
weapons on airports. Comments were
received from: airport operators and
authorities; elements of municipal,
county, and State governments; agen-
cies of the Federal government; and
outdoor sports associations and relat-
ed businesses. A number of comments
were received from domestic and for-
eign air carriers and organizations rep-
resenting the aviation industry. Com-
ments were also provided by police
and security organizations.

A number of comments were re-
ceived that were beyond the scope of
the notice. These have not been ad-
dressed in this preamble.

A small number of commenters
stated that many of the proposals in
Notice 77-8 had no legal basis because
the Federal Aviation Act of 1958 (Act)
gives the FAA authority to issue regu-
lations protecting persons and proper-
ty against acts of criminal violence
and aircraft piracy aboard aircraft
only. However, in adding Section 315,
Screening of Passengers, and Section
316, Air Transportation Security, (49
U.S.C. 1356 and 1357) to the Act (Pub.
L. 93-366, section- 202, 88 Stat. 409
(1974)), the Congress articulated the
FAA's authority in this area by requir-
ing the Administrator to provide per-
sons traveling in air transportation
and intrastate air transportation pro-
tection from acts of criminal violence
and-aircraft piracy. Therefore, the Ad-
ministrator is authorized to prescribe
regulations affecting activity on the
airport, as well as aboard aircraft,
when they are necessary to provide
this protection,

II SPECIFIC SECTIONS

Comments relating to specific sec-
tions and subsections of the amend-
ment are set out below:

A. APPLICABILITY

A number of comments were re-
ceived concerning the applicability'of
the part. A small number of com-
menters felt that section 107.1(a)(3),
which would apply Part 107 to each
person on an airport subject to the
part, was unconstitutional or at least
an unjustified extension of Section 316
of the Act, if It were to be used to
bring civil action against persons
found to be in possession of weapons
or other prohibited articles. Some be-
lieve this rule would comply with the
requirements of Section 316 If applied
only to people in "sterile areas." These
comments and others on proposed sec-
tion 107.21, (Carriage of firearms, ex-
plosives, or incendiary devices) are dis-
-cussed below.

B. AIR OPERATIONS AREA

Concerning the definition of Air Op-
erations Area (AOA) contained in sec-
tion 107.1(b)(2), one commenter stated
that helicopter operations areas
should be included in the definition
and another wanted to include general
aviation operations. Conversely, others
would exclude from the definition gen-
eral aviation areas and areas under
the exclusive control of Part 121 and
129 air carriers.

The FAA considers it to be more ef-
ficient for security programs to be
based upon the security needs of an
entire, specifically-defined area, rather
than individual elements within that
area. Therefore, all operations occur-
ring within an area "designed and
used for the landing, taking off, and
surface maneuvering of airplanes" (in-
cluding helicopter and general avi-
ation operations) are part of the AOA.
Areas that are used exclusively by he-
licopters are not included in the defi-
nition of an AOA because they do not
pose a sufficient threat to air carrier
operations subject to section 121.538.

An air carrier may limit Its responsi-
bility within an AOA to an "exclusive
area" under Part 107, as adopted, for
which the carrier exercises exclusive
security responsibility in accordance
with a written agreement between It
and the airport operator.

C. LAW ENFORCEMENT OFFICER

1. WARRANTLESS ARRESTS

Proposed section 107.3(b)(3) would
have defined a law enforcement offi-

-cer (LEO) as an individual who Is,
among other things, authorized to
arrest for the violation, either in or
out of the officer's presence, of any
criminal law of the State and local Ju-
risdictions in which the airport is lo-
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cated. With regard to this part of the
definition the Criminal Division of the
Department of Justice pointed out
that many police officers of State and
local jurisdictions do not have authori-
ty, without a warrant, to arrest for
misdemeanors not committed in their
presence. The Department of Justice
recommended striking the phrase
"either in or out of his presence" -from
'the definition so as to conform it to
the arrest authority ordinarily pos-
sessed by law enforcement officers for
misdemeanor offenses.

The FAA recognizes that arrest
p6wer is frequently limited as between
misdemeanors and felonies, in that
police officers often do not have au-
thority, without a warrant, to arrest
for misdemeanors committed outside
their presence. Upon further consider-
ation, the FAA has determined that It
is not essential that officers have au-
thority to arrest for misdemeanors
committed outside their presence.
Therefore, the LEO provisions, as
adopted, require only that an LEO
have authority to .arrest with or with-
out a warrant: (1) For a crime commit-
ted in the officer's presence, and (2)
for a felony, when the officer has
reason to-believe that the suspect has
committed it.

2. SCOPE OF AUTHORrZY

Some commenters also believed that
a .limited authoritk to enforce only
statutes relating to aviation security
would be adequate for officers sup-
porting security programs. A few were
of the opinion that Federally-mandat-
ed "guards" had no reason to enforce
State or local laws. Authority to arrest
for violations of the criminal law of
the State and local jurisdiction in
which the airport is located is neces-
sary to provide the level of law en-
forcement contempleted by Section
316 of the Act, "adequate to insure the
safety of persons traveling in'air trans-
portation or intrastate air transporta-
tion from acts of criminal violence and
aircraft piracy." It should be noted
that locally deputized LEOs need not
have the authority to arrest for Feder-
al offenses. The majority of enabling
State statutes and local ordinances
provide authority to the deputized
persons to arrest for both local and
Federal offenses; however, a few
States do not. In these instances the
LEO's authority to arrest for local vio-
lations that are comparable to Federal
violations has proven adequate under
the current rule and is expected to be
sufficient under this amendment.

3. PRIVATE LAW ENFORCEMENT PERSONNEL

Finally, a number of commenters
also pointed out that many types of
peace officers, cadets, trainees, and,
particularly, private law enforcement
personnel would be excluded from par-
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ticipatlon in security programs. On
the contrary, this amendment does
not preclude the use of any type of
police officer, including a privately
employed officer, if the officer has the
arrest authority specified In section
107.17 and meets the other require-
ments of Part 107. Whether an indi-
vidual employed by a private security
force could perform the LEO function
would depend on the existence of ap-
propriate State statutes or local ordin-
ances which confer the arrest power
required by section 107.17. This au-
thority is necessary to provide for im-
mediate law enforcement action in sit-
uations in which the threat of criml-
nal violence or aircraft piracy demand
it.

In.this amendment, all the require-
ments that must be met for a person
to be used as an LEO, including those
in proposed § 107.1(b)(3), have been

,placed in § 107.17. As adopted,
§ 107.1(b)(4) defines a law enforcement
officer as "an individual who meets
the requirements of § 107.17."

D. SECdRITY PROGRAM GENERALLY

1. DEGREE OF SECURITY

Some commenters mistakenly be-
lieved that new § 107.3(a)(1) calls for
absolute security when It requires that
the airport operator adopt and carry
out a security program that "provides
for the safety, of persons and property
traveling in air transportation against
acts of criminal violence and aircraft
piracy." The rule does not require the
airport operator to go to unreasonable
extremes to meet all possible security
threats.

2. REVISION OF SECURITY PROGRAMS

One commenter was concerned that
the proposed revisions would require
every existing security program to be
rewritten. Although certain new re-
quirements in Part 107, including
training provisions, may call for an
amendment to security programs, no
other substantial revisions will be nec-
essary if the program otherwise meets
§ 107.3(a)(1).

E. SECURITY PROGRAM CONTENTS

1. NECESSITY OF REQUIREMENTS

A number of commenters felt that
the requirements in § 107.3(b), as to
the content of the security program,
would result in a vast increase In the
amount of hiformation required in the
security program. They described
these requirements as unnecessary,
bureaucratic, and burdensome, par-
ticularly on smaller airports with lim-
ited staffs and resources.

Many of the requirements of new
§ 107.3(b) are already met in security
programs which were submitted under
the current § 107.3. The requirements
added to new § 107.3(b) are necessary
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to ensure the effectiveness of each se-
curity program In accordance with
Section 316. Since most of the require-
ments in new § 107.3(b) are contained
in existing security programs, the In-
crease In overall workload in adminis-
tering the program-will not be signifi-
cantly Increased. In addition, stand-
ards for complying with the new re-
quirements are readily available,
which will lessen any additional work-
load. As a result of these factors, the
new program should not be burden-
some.

2. DESCRIPTION OF AOA

Some commenters were convinced'
that listing the dimensions of the
AOAs serves no purpose, particularly
if the areas are graphically illustrated.
Others objected to the listing of areas
adjacent to the AOAs unless the areas
were specified by type in the rule or
determined solely by the airport oper-
ator, and were limited to areas which
posed a genuine threat of hijacking.

It is necessary for the airport opera-
tor to describe the areas over which it
proposes to maintain security so that
the FAA can determine the adequacy
of the security program and approve
it. Specific dimenslons'are necessary in
order for the AOA to be precisely de-
scribed and a graphic description may
not be sufficient for this purpose. In
addition to these dimensions, it is nec-
essary for the AOA to include perti-
nent features, such as terrain and bar-
rier composition.

The only areas other than AOAs
that need to be Identified In security
programs in accordance with
§ 107.3(b)(2) afe those that clearly
present a danger to persons and prop-
erty in the AOAs.

3. DESCRIPTION OF FACILITIES,
EQUIPMiET AD TRAINING

Several commenters objected to the
requirement of including procedures
and a description of facilities and
equipment used to protect AOAs, as
duplicating information contained in
security programs required by Parts
121 and 129. Similarly, one commenter
considered a description of LEO sup-
port and LEO training programs to be
duplicative, unwarranted, and unnec-
essary.

A clear description of the. proce-
dures, equipment, and facilities in-
tended to be used to secure the AOA is
needed to evaluate the program for
approval and determine the effective-
ness of its implementation in accord-
ance with § 107.13. For the same
reason, a description of the law en-
forcement support and LEO training is
also needed.

4. ALTERNATE MM CYTROCEDURES

A number of commenters objected to
requiring the description of alternate
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emergency procedures, as too broad, not be required, notwithstanding any
too narrow, or not needed. Section provision of the Freedom of Informa-
107.3(b)(6) does not require airport op- tion Act that would otherwise be ap-
erators .to develop 'alternate security plicable. Moreover, these provisions
procedures to be used during emergen- axe not contrary to any Executive
cies and other unusual conditions. Order applying to national security.
These procedures must be included in Therefore, -under 'paragraph .(e), the
the security program only if the air- airport operator must restrict access
port operator has developed them. to its security program to those who
Section 107.3(b)(6), as adopted, clari- have an operational need-to-know.
fies this requirement. It should be
noted that this section is intended to G.1CHANGED CONDITIONS AFFECTING
complement, not -duplicate, the re- SECURITY
quirement in § 139.55 for an airport
emergency plan.

5. IMPLEMENTING DOCUMENTS

Commenters also objected to the re-
quirement that implementing docu-
ments be included in the security pro-
gram. Proposed §107.3(b)(8) does not
require airport operators to include all
implementingdocuments in their secu-
rity programs. Rather, it allows them.
to avoid duplication by appending to
the security program already existing
documents which-contain the informna-
tion required by § 107 3(b), without
having to restate the information else-
where in the program. This provision
has been deleted and a new paragraph
(c) has been added to § 107.3 tQ make
this clear.

F. SECURITY PROGRAM AVAILABILITY

With respect to the availability of
the security program, as provided -in
proposed paragraphs (c) and (d) of
§ 107.3 (adopted as paragraphs (d) and
(e)), one commente would have the
security program' available to all air
carriers served by the airport and an-
other would have it available to all
FAA personnel assigned to inspect the
airport. One commenter stated that
airport operators already restrict secu-
rity program information, whereas an-
other felt that the information should
be made available to all airport 'isers.
Afew believed that the provisions con-
flict with the Freedom of Information
Act and the Executive Orders regard-
ing security classifications.

Under paragraph (e) the airport se-
curity program is available only to
those persons who have an operational
need-to-know. The thrust of para-
graphs (d) and (e) is to. ensure that a
copy of the security program is 3nain-
tained and that it is made available to
those inspectors who must monitor its
implementation. The airport security
program contains sensitive informa-
tion of Inestimable value to those 'who
would commit offenses against civil
aviation. In recognition of this fact,
the Congress 'provided, in Section 316
of the Act, for the Administrator to
protect that type of information 'by
prohibiting disclosure if It would be
"detrimental to the safety of persons
traveling in air transportation." C6n-
gress specified that disclosure would

With respect to § 107.7, which con-
tains the procedures to 'be followed if
there is a change in conditions on the
airport which affects security, one
commenter requested clarification as
to who -determines when -a security
program becomes inadequate. Section
107.7 requires the airport operator to
make the initial determination as to
the 'program's continued adequacy
fter a change in conditions occurs.

This determination would be subject
to FAA review.

H. AMENDMENT OF-SECURITY PROGRAM BY
AIRPORT OPERATOR

1. FIELD OFFICE INVOLVEMENT

With respect to the 'procedures in
§107.9 for amending security pro-
grams by airport operators, one com-
menter beleved that they derogate
the Air Transportation Security Field
Office's responsibility in.favor of the
Regional Office. Another felt that the
'Regional Director should be able to
modify proposed amendments. Al-
though new § 107.9 provides specific
procedures for submission, of requests
for amendment directly to the Region-
al Director, the FAA sees no reason to
-provide the Regional Director 'with
specific authority to amend a propos-
al, since it 'is expected that modifica-
tion at an early stage can be accom-
plished by mutual agreement between
the Regional Director and the airport
operator. It should be noted that
when amendments are submitted to
the Regional Director, the involve-
ment of'the operational field element
in review of these will not'be changed.

2. 'COORDINATION WITH TENANTS

Another commenter believed that
each air -carrier operating 'on an air-
port should approve in writing each
proposed amendment. Although co-
ordination of the secuirity program
.provisions with air carrier tenants
would 'be a reasonable method of en-
Luring their cooperation, understand-
Ing, and support, the FAA believes
that it- would be impractical for the
airport operator to be Xequired to
submit proposed amendments to the
tenants for their prior 'written approv-
aL

3. REGIONAL DIRECTOR APPROVAL

One commenter wanted the failure
of the Regionai Director to notify the
airport operator in writing of approval
or' disapproval of the amendment to
constitute approval. The FAA believes
under most circumstances, 15 days
should be sufficient for approval or
disapproval by the Regional Director.
!Every effort will be made, including
close cooperation with the airport op-
erator, to ensure that a decision is
made within this time period. Howev-
er, it would not be in the public inter-
est to provide for automatic approval
after a specific time on matters deal-
ing with aviation safety.

1. AMENDMENT TO SECURITY PROGRAM BY
FAA

Concerning amendments to security
programs by the FAA under § 107,11,
one commenter felt that the Adminis.
trator should approve all amendments
for the purpose of standardization. A
small number of commenters were of
the opinion that airport operators
should be granted the same period for
response as the Administrator under
§ 107.9, i.e., 30 days instead of seven.

The FAA believes that, since secu-
rity programs are approved by the Re-
gional Director, the Director should
have' the authority to amend these
'programs under ordinary circum-
stances. Complete standardization is
neither possible nor desirable, because
airports have security problems of an
individual character. However, to the
extent that uniformity Is possible, It
,will be effected through FAA security
policy.

The seven-day period for response to
amendments proposed by the FAA has
been in use as a minimum time period
for over live years without any known
problem. However, after corisideration
of the comments, the FAA agrees that
a minimum response period of 30 days
would be more reasonable. Therefore,
the section, as adopted, has been
changed to provide for this response
period.

'3. SECURITY OF AIR OPERATIONS AREAS

1._AIRPORT TENANT RESPONSIBILITY

A number of commenters noted that
the provisions of proposed § 107.13
would eliminate the exceptions con-
tained in current §§ 107.3(a)(2)(1)(d),
107.9(b), and 107.11(b)(2). These ex-
ceptions relieve the airport operator of
the responsibility for controlling un-
authorized access to, and requiring
personal and vehicle identification for,
AOAs that are exclusively occupied or
controlled by an air carrier required to
have a security program under
§ 121.538.

Several commenters argued that the
change would give responsibility to
airport operators for areas over which
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they might exercise little or no con-
trol They referred to the provisions of
long term lease arrangements or other
legal restrictions, and asserted that
airport operators would have no power
to demand compliance. Others con-
tended that airport operators are not
economically or physically capable of
exercising this responsibility. Some-
commenters argued that each tenant
has responsibility, or should be dele-
gated responsibility, for security in its
own leased area. A few felt that there
would be "confusion and conflict."
I After consideration of these com-
ments, the FAA has determined that
the airport operator should not be re-
quired to share the responsibility for
control of persons and ground vehicles
entering, and moving within, an air
carrier's exclusive area, and § 107.13,
as adopted, provides this relief. An
"exclusive area" is defined in new
§ 107.1(b)(3) as that part of an AOA
for which an air carrier hias agreed in
writing with the airport operator to
exercise exclusive security responsibili-
ty under an approved security pro-
gram or a security program used in ac-
cordance with § 129.25.

Although an area may be exclusively
controlled or occupied by an air carri-
er, it can have an effect on the secu-
rity of other areas of the airport. The
closest coordination of security activi-
ties is needed between all airport ten-
ants, including those subject to
§§ 121.538 and 129.25. The airport op-
erator is in the best position to act as
the necessary focal point for this co-
ordination.

Section 107.13 provides that the air-
port operator is not required to exer-
cise the control functions specified in
that section with respect to an air car-
rier's exclusive area. To ensure a co-
ordinated security effort, the rule re-
quires that the procedures, facilities,
and equipment used by the air carrier

- to perform those functions must be
appended to, or described in, the air-
port security program. The program
must also contain the procedures by
which the air carrier will notify the
airport operator when procedures,
facilities, and equipment are not ade-
quate to perform the control func-
tions.

The FAA agrees that airport tenants
are frequently in the best position to
know their own security needs and, be-
cause of their direct involvement, are
the ones who can effectively imple-
ment procedures in their areas. An ef-
fective overall airport 'security pro-
gram can be achieved only If all con-
cerned are involved in its design-and
implementation.

It should be emphasized that noth-
ing in § 107.13 prevents any airport
tenant from accepting responsibility
of the security of its leased area, or
from carrying out its own security pro-

gram. The tenant's program and the
airport security program must be com-
patible; however, this can be achieved
effectively by making appropriate sec-
tions of all tenants' security programs,
including those of air carriers, a part
of the airport security program.

2. SECURITY COSTS

Some airport commenters were con-
cerned that they would have substan-
tially increased costs because of the
need for added patrols, guards and
other added measures. Air carrier com-
menters were also concerned because
they anticipated that airport opera-
tors would pass their increased costs
on to them, or require them to have
costly security measures or facilities
beyond those currrently required by
the air carrier's FAA approved secu-
rity program.

The FAA believes that there Is little
likelihood of increased costs for either
airport operators or airport tenants,
including air carriers, as a result of
§ 107.13, as adopted. Where the secu-
rity measures of tenants other than
air carriers are already adequate, the
provision does not require the airport
operator to provide any additional se-
curity. measures, and, the current prac-
tice of the acceptance of responsibility
by these tenants may be continued.
Second, it is not anticipated that any
additional air carrier security meas-
ures will be needed where the level of
security presently provided, pursuant
to an FAA approved security program,
is already acceptable. Whle modifica-
tion of specific measures or procedures
used by an air carrier at particular air-
port may be necessary to achieve com-
patibility with the airport's security
program, this should not result in a
significant overall cost increase.,

3. ACCESS TO AOAS

A small number of commenters on
§ 107.13 would substitute the word
"controlling" for "preventing" in para-
graph (a), which requires control of
access to each AOA, including meth-
ods for "preventing". entry by unau-
thorized individuals and ground vehi-
cles. Section 107.13(a) merely requires
items described in the security pro-
gram to be put into use. It does not
impose absolute liability for unauthor-
ized entry on the airport operator.
Therefore the FAA believes the sug-
gested substitution is unnecessary.

4. UNAUTHORIZED PERSONS AND VEHICS

Two commenters requested a defini-
tion of "unauthorized persons and
ground vehicles." For the purpose of
§ 107.13, an unauthorized person or
ground vehicle is one whose entry is
not approved by the airport operator
or by the air carrier, for an exclusive
area. Procedures for determining
which persons and ground vehicles are

authorized must be set out in the secu-
rity program.

5. MEANS OF IDENTIFICATION

Some commenters believed personal
recognition as a means of identifica-
tion is untrustworthy and recommend-
ed the use of identification media in
all cases. Personal recognition is ac-
cepted by security experts and is used
in the most secure areas, such as top
secret facilities, as the most trustwor-
thy system of Identification. It is more
useful than other systems of identifi-
cation at small, low volume airports.
The requirement of carrying identifi-
cation media under all conditions has
therefore been eliminated.

6. CLARIFYING CHANGES

For clarity, changes to certain lan-
guage have been made in § 107.13. The
word "contained" in the introductory
clause in § 107.13 is replaced with the
word "described." In paragraph (a) the
words "or attempted penetration"
have been added.

K. LAW. ENFORCEMENT SUPPORT

1. RESPONSE TIZIE

In regard to the law enforcement
support required by § 107:15, some
commenters endorsed the section as
written and applauded the increased
flexibility it provides. Others agreed
with the concept, but were of the opin-
ion that a required one-minute re-
sponse, whether stated in the rule or
established as a condition for approval
of security programs, was unrealistic.
Some reasons given for this opinion
were that such a restriction would
limit the officers to the vicinity of the
checkpoint, and would effectively
eliminate the intended flexibility. Of
those who favored the flexibility, but
who also objected to the one-minute
response constraints, a small number
observed that a maximum of three
minutes with an average response of
one minute was more realistic. In this
regard, it was noted by one commenter
that part 139 provides for a period be-
tween three and four and one-half
minutes for emergency vehicle re-
sponse.

New § 107.15 allows airport operators
to adopt, with FAA approval, the most
efficient system of law enforcement
support to meet the individual needs
of the vast variety of airports and con-
ditions. The Federal Aviation Act of
1958, as amended, requires, and experi-
ence at United States airports demon-
strates the need for, law enforcement
presence. That same experience and
the experience at airports in other
countries indicates that the specific,
form of LEO presence should vary de-
pending on a number of factors includ-
ing the volume of passenger traffic
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and the configuration of the terminal
screening point.

In the preamble of NPRM 77-8, the
FAA suggested one minute as the
maximum permissible time under the
current conditions. It is not p5ossible to
specify a minimum response time in
the regulation, because it is necessary
to evaluate the individual characteris-
tics of the airport and the specific ca-
pability of the support system being.
proposed. Minimum response time for
emergency vehicles under Part 139
should not be compared with those for
security threats since the distances in-
volved and the mature of the xesponse
are not the same.

2. FLEXIBLE RESPONSE SYSTEM

Other commenters 'felt that the
time-tested deterrent of the visible
presence of an officer at the screening
point and the protection provided to
screening personnel and passengers by
"front line" physical presence could
mot be provided by a flexible response
system. A few contended that a flexi-
ble response system lacked the capa-
bility to interdict hijackers, terrorists,
and other persons threatening crimi-
nal violence.
.It should be emphasized that not all

airports have configurations that will
permit a flexible system of LEO sup-
port in lieu of stationing an LEO at
each screening point. Moreover, even
at an airport that lends itself to a
flexible system, some screening points
may. still require that an LEO be sta-
tioned at the screening point. In addi-
tion, LEO visibility does have an im-
portant deterrent effect 'and must be
considered in the development of any
support sistem In which the LEO is
not physically located at the screening
point.

3. LEGAL OBJECTIONS

In Its comments the Criminal Divi-
sion -of the Department of Justice.
(DOJ) took the position that the Con-
gress, in enacting Section 316 of the
Act, endorsed the LEO's presence at
the screening point as prescribed in
§ 107.4, which had already been adopt-
ed. It suggested that, in view of this
and the recent history of the effective-
ness of the LEO's presence at the
screening point, the rle should re-
quire a provision in security programs
for law enforcement presence at the
screening point as well as other air-
port areas requiring that presence.

The DOJ indicated that "presence"
could contemplate an LEO patrolling
in the immediate area of the screening
point, but that proposed §107.15 con-
tains very broad standards which may
not provide for a quick law enforce-
ment response. For this reason it sug-
gested that the rule provide that the
response not fall below a minimum in-
.terval of time, arguing that the LEO
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cannot be "present" at the screening
point within the ordinary meaning of
the word if the response time to the
screening point is greater than one
minute. 'In addition, the DOJ contend-
ed that because the Tegulation is so
broadly structured and because the
physical designs of the. nation's air-
ports, as well as-the security devices

-and methods to be used at each of
those airports, could vary greatly, a
subjective determination by the FAA
would be-reQuired in each instance to
determine whether or not each indi-
vidual airport operator was in compli-
ance.

The FAA does not agree with the
DOJ's position that Section 316, in
effect, requires the presence of n
LEO at the screeiiing point in every
case. The FAA recognizes that the
Congress, in enacting Section 316, sta-
tutorily endorsed the security policles
and procedures of the FAA that were
in effect at the nation's airports at the
time. However, although it Is clear
that the Congress intended that the
level of aviation security be main.
tained and that security programs be
uniformly effective, It chose not to
specifically require the LEO to be
physically located at the screening
point. Instead It provided that the
LEO presence at the airport be "ade-
quate to ensure the safety of persons
traveling in air transportation or in-
trastate air transportation from acts
of criminal violence and aircraft
piracy."

In so doing, the Congress left to the
Administrator the technical decision
as to what law -enforcement presence
Is adequate to provide this protection
at each airport. While law enforce-
ment presence demands a security -pro-
gram which provides an effective re-
sponse to each screening point, it does
not preclude the use of more efficient
and effective systems of LEO support
where the same or a higher level of se-
curity would result. In view of this the
FAA believes that adoption of the pro-
posed rule is consistent with the ex-
plicit directive and the intent of Con-
gress.

As noted'by the DOJ, § 107.15 does
not contain specific directives as to
how law enforcement'support is to be
-provided. However, for a security pro-
gram to be approved, it will have to
describe the law enforcement support
provided by the airport operator with,
sufficient.speciflcity to allow an evalu-
ation of its potential effectiveness and
a determination of the level of secu-
rity provided. Moreover, from the in-
ception of this program in 1973, all air-
-port security programs, Including
those providing for law enforcement
support, have been approved on an in-
dividual basis predicated on an evalua-
tion of the particular system. For this
'reason, the FAA does not afiticipate

any difficulty in determining whether
a program provides for adequate law
enforcement visibility and for an ef-
fective response to each passenger
screening station.

4. SCREENING PROCESS

A few commenters also advocated
the concept of one person carrying out
the both screening process and the law
enforcement functions at certain small
airports. The FAA has conducted tests
of systems that would allow the use of
one person to carry out both the
screening process and the law enforce-
ment functions. These tests have
shown that these systems can provide
adequate security, and they are being
authorized -by the Administrator
where appropriate.

7L. COST OF LAW ENFORCEMENT SUPPORT

Generally, all the commenters, on
proposed § 107.15(c), which would re-
quire the airport operator to provide

'law enforcement officers to support
passenger screening systems required
by Part 129, were concerned with the
cost of, and the payment for, this serv-
ice. The principles of comity and reci-
procity were advanced by some as rea-
sons for requiring the United States
Government to bear all the costs In-
volved. Others believed that the for-.
-eign air carriers should pay for their
own security in the United States.

Meeting the costs of compensation
for law enforcement services is an eco-
nomic issue requiring resolution by
the airport operators, the air carriers
(both foreign and domestic) and the
Civil Aeronautics Board. However, the
United States' position has been that
security is a service which should be
paid for by the recipient of that serv-
Ice through the passenger fare struc-
ture, as are other safety-related oper-
ating costs incurred by the air carrier.
Therefore, the cost of law enforce-
ment support for passenger screening
which is charged to the air carrier by
the airport operator can -be expected
to be passed on to the passenger.

M. LAW ENFORCEMENT OFFICERS

1. UNIFORMS

There were several comments con-
cerning the requirement in
§ 107.17(a)(2) that LEOs be in uniform,
Two commenters felt that the police
administrator (or an equal) should
prescribe dress for officers, since a uni.
form might not be advantageous
under all circumstances. One com-
menter remarked that some off-duty
policemen, who might be used as air-
port LEOs, are prohibited from wear-
ing their uniforms by departmental
regulations.

Thb FAA believes uniforms are es-
sential for public recognition. More.
over, where the flexible response con-
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cept is: adopted with, officer, patrolling
in- the terminal rather than stationed,
at the screening point, there is- an even-
greater need. for the LEO. to. be imme-
diately recognizable as; a, police. officer,
both by the Public and byf felloaw-offi-
cem. The- design and, style. of the uni-
form, will remai. the prerogative- of.
the responsible agency;, however.. the
uniform. must be. one that, can be
easily recognized by the traveling.
publk asia poie unfbrm

2. TRA=G NIPROGRAMS-

A few commenters applauded. the
FAA. for setting. high. standards, for
training. programs- Others noted. that,.
as. proposed, the. standards were ur-
necessarily. stringent. and. would' re-
quire the replacenent of many secLr-
rity. personnel: at a greatly, increased
and unjustified cost. A large number
of the commenters felt that the FrAA
should establish only- tihe- mini
stamdards; and:thatthey-shouldtbe the-
same- as those- of the, local' jurisdiction
furnishinLEOsupport. In additf6m a-
number- of commenters noted- that
many- aspects' of regular police- duties-
are not requirecito adequatelysupport
an- airport security program and: that
establishing standards. that-wourld call
for training to meet the broadest spe,-
trum of poIbe dutibs is not necessary.

After further consideration , the
FAA- has: determined that. proposed
paragraph (i).t o 11V 1 (2dopted" as
§ 1 ".17(cl and Cd)); should be modifiecb
inresporse ta the public-comments re-
ceivect ither the State or local. train-
ing, standards. wfllbe- adequate for law-
enforcement officers. who protect perz
sans. and.- property in- air transporta-
tion. Further, the scope of- the train-
ing need only cover those aspects of
police duties necessary to adequately
support the. airport security program_
Vhere. no. State an locaLstandards ae
set down, the. airport operator ms
present a. trainhwg program. acceptable.
to" the. AdfinRnitratr The YAA wi
work with the airport operator to
tailor training requirements to the air-
port'sneeds.

Private law enfbreement personner
have-always beemacceptable.and:noth-
ing in t is. rule is-. desiged'to precIlhdL
theih-use. However; standards reDuired:
for-the State- or loca police must also
be met- by private- law enforcement of-
ficers.

A=il =c IARY DERICES

1. GENER. COMA= S"

Most of the cammenterso to. Notice.
77-8 made- reference to- proposed
§ 107,2. which. would have- providedt
thatno;person oin an-airport marhave
any, firearr.,n explosive, or- incendlary-
device- on. or about that. individual's
person or property in, violatiom of, any

applicable State or lcral law A major-
ity of these commentera expressed,
views-on-no other section.

Commenters. in opposition to the
proposalbelleved, that the rule was un-
necessary, arguing. that local laws- are
adequate to. cope with. the. existing. sit-
uation. Many of the commentem
noted. that the- wide variance- In, the
weapons rams could. ead to an. unca-
ceptaba lack- of uniformity. Others,
felt that passengers would be In. perl
of many local laws both. existing and
those whrch might be enactecr Some
critis- pointed' out that. although hl-
jackings in the United States have de-
cIfned;, this proposar expanded the
FIAA role; not only to the terminal'
area, but t(- the entire airport. These
critics felt- that the rule would: do
nothing to- stop- hiJacking. while It
would- Infringe orr the- rights of per-
sons who may or may not be In, air
transportation as defined n the Act.
In- the- same- vein, they were of the
opinion tbat if the- rule were not re-
stricted to, the, area between, the- air-
plane and the screening point; the pro-
vision woud.- be, unrealistic, repressive,
and reaff to "sterlle" afrport.
A, number of commenters endorsed,

the, ob1ectrves of thfs sectfon. but
argued that It could be red-afted. to-
make It more reaiistre. lMost of these
commenters suggested that the rule-be
modified] to. take, effect; between, the-
screening pointand the aircraft.

The. FAA agrees- that. the- only: plbce
on the airport where; as. a practical
matter., illegal] firearms, explosives,. or
incendiary devices in a personsposes-
srom are likeL tot be discovered. L at
the passenger screening point. Fur-
ther, shoul& a. weapon, be found. at. a.
point. or. the. airport othe than the
screening point or within. sterile
area, it would reini subject ta any-
local law.- prohibiting or limiting the
carriage of weapons. Mblfying' the
rule to' use; the screening point andl
sterile area. wou all w the elimina-
tiom of- the, reference to local, laws, in.
therule-

Fo these reasons "the FAA has
modified, this section by prohibiting
unauthorized- carriage of firearms. ex-
plosiesi, or Incendiary devices br per-
sonsim orentering sterile areas; arpre-
senting, themselves for Inspection; at
establishedl passenger screening
points. It should- be noted, that the-
rule does not prohibit the legal, car-
riage- of. firearmasfor sporting orother
purposes, when those firearms, are not,
accessible.to unauthorized. persons ina
sterile! area- It. also specif les. those- per-
sons. ta whom it, does, not apply, be-
cause of their need. to carry a.flrearm.
in the performance. ofther duty.

2. CONSMTrvIONAL OBEMrONS-
As. already noted, a- smalL number, cL

commenter% objected% tor proposed

§1-1.l(a)(3) and 10-T.21 as unconstitu-
tional. and as. an unustifled. extensiorr
of Sectlom-316of the Act. One implied-
that the proposal violated. Article
Four. Sections One and Tw-o; the full
faith and. credit clause and the privi-
leges and Immrnitie clause. Another
commenter asserted. that the- proposal
was an. "inappropriate Impediment!" to-
interstate commerce- and, therefore,
unconstitutional- under Article One.
Section Eight, the commerce clause.
Finally, sorfte commenters contended:
that the proposal violated the Second-
Amendment rlght, of- the people to
keep. and bear arms andvialated a.gen-
eralright to seIM-protectibrL.

The FAA does not consider these
constitutional argumenft to. have
meritThe full- falth. and. credit. clause
does. not. prohibit the YAA from-
mnking the carriage ofa.weapon- a.2vo-
lation. mereIy because Its. carrFage is
permitted: under the laws. of- a State
The privileges and. Immunities clause
Is inapplicable. In- that It. does not pro-
hibit the Federal Government from.
Imposing standards on the carriage of
weapons-.

As to the commerce clause, the addi-
tion of Section 316.AIr Transportation
Security, to the Federal Aviation Act
of 1958. was-learly a.reasonabe exer-
cise of the Congress; broad- authority,
under the Constitution to regulate
commerce. loreover § 1021: iswltlr
the Congressional mandate in SLection
316 to protect perso ancF property'
aboard aircraft in air transportatom
and intrastate air transportation
against acts, oL criminaL violence and
aircraft piracy.

Finally, while the Second Amend-
menrt protects the- rfight of the people
to bear arms, It does-not confer an ab-
solute right on the individual- to carry
a Weapon at all times7 andIn alPlaces-

O ECORDT-

In response to the record. require-
ments of § 107.23, a few commenter
said they did. not oppose the require-
ment. as lng as ,requests, arerestricted
to records whiclr-are reasonably avai-
able. pertairrto the immediate disposi-
tior ot detaines. and- apply only tov
aviation security- matterm Others felt
that the FAA. should generate it2 awn
records- or compensate airport. opea-
tom- for maintaining: them:. A few be-
lleved there w-,n cost-benefit tothLs
provision. A small number-stted thbt
the proposal duplicated, air carrier re-
sponsibilitles; and. suggested- that the
burden should either rest. onr the air
carriers entirely or be competely elimi-
nated.

Accurate information relatingto tht
operation of the cuill aviatia- security
program-Ls essential for the-evaluatiom
of its; effectivene-ssfor determining its;g
future dlrectlon; and: for meeting the
Congressional requirement-for semi-
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nual reports In Section 315 of the Act.
The FAA believes that the airport op-
erator is best qualified to ensure that
this Information is maintained and
made available.

As adopted by this amendment,
§ 107.23 will become effective 30 days
after notice has been published in the
FEDERAL REGISTME that the require-
ments of that section have been ap-
proved by the Office of Management
and- Budget in accordance with the
Federal Reports Act of 1942.

ADoPTIoN OF HE AmNDMEN

Accordingly, Part 107 of the Federal
Aviation Regulations (14 CFR Part
107) is amended effective March 29,
1979, as follbws:
. 1. Compliance with § 107.23 is not re-
quired until 30 days after a notice of
approval of the requirements of that
section by the Office of Management
and Budget is published in the FEa-
AL REGISTER.

2. Part 107 Is revised to read as fol-
lows:

PART 107-AIRPORT SECURITY

Sec.
107.1 Applicability and definitions.
107.3 Security program.
107.5 Approval of security program.
107.7 Changed conditions affecting secu-

rity.
107.9 Amendment of security program by

airport operator.
107.11 Amendment of security program by

FAA.
107.13 Security of air operations areas.
107.15 Law enforcement support.
107.17 Law enforcement officers.
107.19 Use of Federal law enforcement of-

ficers.
107.21 Carriage of firearms, explosives, or
I incendiary devices.

107.23 Records.
AuHoRr.ry (Sees. 313, 315, 316, and 601,

Federal Aviation Act of 1958, as amended
(49 U.S.C. 1354, 1356, 1357, and 1421); Sec.
6(c), Department of Transportation Act (49
U.S.C. 1655(c)).)

§ 107.1 Applicability and definitions.
(a) This part prescribes aviation se-

curity rules governing-
(1) The operation of each airport

regularly serving scheduled operations
of a certificate holder to whom
§ 121.538 of this chapter applies;

(2) The operation of each airport
regularly serving scheduled operations
of a permit holder to whom § 129.25 of
this chapter applies; and

(3) Each person who is'in or bntering
a sterile area on an airport described
in paragraph (a)(1) or (a)(2) of this
section.

(b) For purposes of this part-
'(1) "Airport Operator" means a

person who operates an airport regu=
larly serving scheduled operations of a
certificate holder or a permit holder to
whom § 121.538 or § 129.25 of this
chapter applies;

(2) "Air Operations Area" means a
portion of an 'airport designed and
used for landing, taking off, or surface
maneuvering of airplanes;

(3) "Exclusive area" means that part
of an air operations area for which an
air carrier has agreed in writing with
the airport operator to exercise exclu-
silve security responsibility under an
approved security-program or a secu-
rity program used in accordance- with
§ 129.25;

(4) "Law enforcement officer" means
an individual who meets the require-
ments of § 107.17; and

(5) "Sterile area" means an area to
which access is controlled by the in-
spection of persons and property in ac-
cordance with an approved air carrier
passenger screening program or a pro-
gram used in accordance with § 129.25.

§ 107.3 Security program.
(a) No airport operator may operate

an airport subject to this part unless It
adopts and carries out a security pro-
gram that-

(1) Provides for the safety of persons
and property traveling in air transpor-
tation and intrastate air transporta-
tion against acts of criminal violence
and aircraft piracy;

(2) Is in writing and signed by the
airport operator or any person to

-whom the airport operator has dele-
gated authority in this matter;

(3) Includes the items listed in para-
graph (b) of this section; and

(4) Has been approved by the Re-
gional Director.
I (b) Each security program required

by paragraph (a) of this section must
include at least the following- -

(1) A description of each air oper-
ations area, including its dimensions,
boundaries, and pertinent features.

(2) A description of each area on, or
adjacent to, the airport which affects
the security of any air operations area.

(3) A description of each- exclusive
area, including Its dimensions, bound-
aries, and pertinent features, andthe
terms of the agreement establishing
the area.

(4) The procedures, and a descrip-
tion of the--facilities and equipment,
used to perform the control functions
specified in § 107.13(a) by the airport
operator and by each air carrier
having security responsibility over an
exclusive area.

(5) The procedures each air carrier
having security responsibility over an
exclusive area will use to notify the
airport operator when the procedures,
facilities, and equipment it uses are
not adequate to perform the control
functions described in § 107.13(a).

(6) A description of the alternate se-
curity procedures, if any, that the 'air-
port operator intends to use in emer-
gencies and other unusual conditions.

(7) A description of the law enforce-
ment support necessary to comply
with § 107.15.

(8) A description of the training pro-
gram for law enforcement officers re-
quired by § 107.17.

(9) A description" of the system for
maintaining the records described in
§ 107.23.

(c) The airport operator may comply
with paragraph (b) of this section by
including in the security program as
an appendix any document which con-
tains the information required by
paragraph (b).

(d) Each airport operator shall main-
tain at least one complete copy of Its
approved security program at Its prin-
cipal operations office, and shall make
it available for inspection upon the re-
quest of. any Civil Aviation Security
Inspector. ,

(e) Each airport operator shall re-
strict the distribution, disclosure, and
availability of information contained
in the security program to those per-
sons with an operational need-to-know
and shall refer requests for such infor-
mation by other than those persons to
the Director of the Civil Aviuition Se-
curity Service of the FAA.

§ 107.5 Approval of security program.
(a) Unless a shorter period Is allowed

by the Regional Director, each airport
operator seeking initial approval of a
security program for an airport sub-
ject to this part shall submit the pro-
posed program to the Regional Direc-
tor at least 90 days before any sched-
uled passenger operations are expect-
ed to begin by any certificate holder
or permit holder to whom § 121.538 or
§ 129.25 of this chapter applies.

(b) Within 30 days after receipt of a
proposed security program, the Re-
gional Director either approyes tho
program or gives the airport operator
written notice to modify the program.
to make It conform to the applicable
requirements of this part.(c) After receipt of a notice to
modify, the airport operator may
either submit a modified security pro-
gram or petition the Administrator to
reconsider the notice to modify. A pe-
tition for reconsideration must be filed
with the Regional Director.(d) Upon receipt of a petition for re-
consideration, the Regional Director
reconsiders the notice to modify and
either amends or withdraws the notice
or transmits the petition, together
with any pertinent Information, to the
Administrator for consideration.

(e) After review of a petition for re-
consideration, the Administrator ds-
poses of the petition by either direct-
ing the Regional Director to withdraw
or amend the notice to modify, or by
affirming the notice to modify.
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§j107-.? Changed: conditions. affecting secu-
rity.

- (9 After' approval of the securitr
program, the- airport operator shall.
follbw. the procedures prescribed: in
paragraph (b) of this section whenever-
ideternines tmat any'ofthe following
changedconditinshas occurred:

(1) Any description of an- airport,
area setoutin,thsecurity, programain
accordane with- §:107.3(b(). (2), or
(3) is no longeraccurate.

(2)'The procedures includedL and the
facliesi and: equipment described, iii
the security program in accordance
with. l073(h)(4)- and: (5). are-not ade-
quate for the control- functions de -
scribedin.§ 107.13(a).

(31) The airport operator changes,
any alternate security procedures de-
scribed in the security program in ac-
cordance with § 107.3(b)(6)

(4)-The law enforcement support de-
scribed in the security program in. ac-
cordance- with- § 10.7.3(b)(7) is- not ade-
quate to comply with §-107.15,

(b) Whenever a changed! condition
described, in paragraph. (a) o this sec-
tion occurs, the airport, operator
shall-

(1) Immediately notify the FAA. se-
curity7 office having jurisdiction aver
the airport of the, changed condltlon;.
and identify each. interim measure
being taken to) maintaim adequate se-
curitr untfl an. appropriate amend-
mernt tiF the security program. I& ap-
proved!- and

(2) Within 30 days; after, nntifying
theE FrAA in accordance ith- para-
graph (b)(1) of this section,submit for
approval in accordance withy §I107.91 an
amendment to.the security program to)
bring it hito: compliance with thispart

§:ID7.9' Amendment ofr security' program
by airport operator.,

(a), Ar airport operator' requesting
approval of a proposed amendment to
the security program shall submit. the.
request to the Regional Director.
Unless- a shorter period: i& allowed- by
the Regional Director; the request
must be submitted at least; 30' days
before, the-proposed effective date.

(b) Within 15 days after receipt of x
proposed, amendment, the Regional
Director issues to the airport operator,
in writing, eitTer an approval or a
denial of the request.

(c) An amendment to a security pro-
gram is approved if the Regional Di-
rector determines that-

(1) -Safety and the public interest
will allow it, and

(2) The proposed amendment pro-
vides the level of security required by
§ 107.3.

(d) After denial of a request for an
amendment, the airport operator may
petition the Administrator to reconsid-
er the denial. A petition for reconsid-

eration, must be.filed with the Region-
al Director.

(e) Upon. receipt of apetltldn for re-
consideration. the Regional Directon
reconsiders. the denial and either ap,
proves. the proposed. amendment, or
transmits. the petition- together with.
any, pertinent informatlon, te. the Adr-
minitrator for consideration.

CM After review of a. pettion for re-
consideration, the Admrnistrator drs-

-poses. of the petition- by either direct-
ing the Regional Director ta approve
the proposecd amendment or affirminM
the denial,

§ 107.F1 AmendmenV of security- program
by' FAA.

(a) The Adminitrator or Regional-
Director may amend a= approvec@ se-
curity, program for air airport, if It is-
determined- that safety' and the public
interest require the amendment

(b) Except In an emergency as pro-
vided' In- paragraph (- of this section,
when, the Administrator or the- Re-
gional Director proposes to amend ar
security program, a notice of the pro-.
posed- amendment Is Issuec: to the air;-
port operator, In writing, fdng: a.
period of not lies, than 30. days& within
which the airport operator mar
submit writtemtntrmatlon .vlews, and
argumentu om thL- amendment. After
considering: al reletant material. in-
cluding- that submitted byr the airport.
operator, theAdministrator or the Re-
gional Director either rescinds the
notice or notifies the. airport operator
In writing, of, any- amendment adopted.
specifying an effective date not ls
than 30 days, after receipt. or thL-
notice of amendment by, the airport
operator.

(0) After receipt of a. notice of
amendment. from, a Regional Director.
the airport operator may petition the
Admlnistrator to reconsider the
amendment. A petition for reconsider-
ation must be filed with the Regionat
Director. Except in- an emergency, as'
provided, hr paragraph- (f of this sec-
tion, a petition for reconsideration!
stays the amendment until the Admin-
istrator takes final action on the peti-
tion.

d): Upon receipt at a petitiaomfr-re-
consideration, the Regional Director
reconsiders the amendment and: either
rescinds or modifies, the amendment
or transmits the: petition, together
with any pertinent information, to the
Administrator for consideration.
(e) After review of a petition for re-

consideration, the Administrator dis-
poses of the petition by directing the
Regional Director to rescind the
notice of amendment or to issue the
amendment as proposed or In modified
form.

f) If the Administrator or the Re-
gional Director finds that there Is an
emergency requiring Immediate action

&o 79-a
that make&- the, procedure in para-
graplh(b) ot this section.Impracticable
or contrary to the public interest, an-
arnnrent may be issued effective
without stay on- the. date the afrport-
operator receivesnotice ofiThsucha.
case, the Administrator or tMe Region-
al Director incorporates In the notice
of the amendment the finding, includ-
Ing a brief statement of" the reasons
for the emergency, and the need' for
emergency action.

§40713: Sicurity-oFairoperations arem
CaY Except as provided'in paragraph

(b15 of'this ectlon. each airport opera-
tar shall use the procedures included,,.
and the facilities and equipment de-
scribed. in its approve&- security' pro-
gram. tor perforr thLe following control
functions:

(-17 Controlling access to, each air op-
eration-s area, fncluding, methods for
preventing the entry of unauthorized
persons and- ground veh-cles.

(2) Controlling movement of persons-
and ground vehfcrLes within each af-
operations area, Including, when ap--
propriate, requirements for the, drE-
play'of Identiffcation.

(37 Promptly detecting, and taking
action, to, control, each- penetration, or
attempted penetratfon, of anr air oper-
atfons ares by a person, whose entrr is-
not authorized In accordance with the
security program.

Cb) Ar airport operator need not
comply with, paragraph- Ca o this sec-
tBon with respect to ai air crrier': ex:-
clUsive area, if the airport operataos
security program contains-

CI): Procedure. and: a. descript-or: of
the facilities and equipment; used by
the air carrier to perirn the control
functions described: in paragraph (a)
otthissection; and

(2), Procedures by, which the' air car-
rier wilt notify the. airport operator
when lts procedure facilities, and:
equipment are- not adequate' to- per-
firn the control functions described
imparagraplr (l of this section.

.107.15 Law enforcemen supRort-
Each airpot operator shall provide

law enforcement officers in the
number and In, % manner- adequate tan
support-

(a) Itsecuriti program;
(b) Eac1- passenger screening systemL

required, by Part 121 of this chapter-
and

(c) Each passenger screening system
required by Part 129 of this chapter
after June 29, 1979 or, after the date
specified by the foreign air carrier in-
volved, whichever date is earlier.

§ 107.17 Law enforcement officers.
(a) No airport operator may use any

person as a required law enforcement
officer unless, while on duty on the
airport, the officer-
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(1) Has the arrest authority de-
scribed in paragraph (b) of this sec-
tion;

(2) Is readily Identifiable by uniform.
and displays or carries a badge or
other indicia of authority;

(3) Is armed with a firearm and au-
thorized to use It; and

(4) Has completed a training pro-
gram that meets the requirements in
paragraph (c) of this section.

(b) The law enforcement officer
must, while on duty on the airport,
have the authority to arrest, with or
without a warrant, for the following
violations of the crimimal laws of the
State and local jurisdictions in which
the airport is located:

(1) A crime committe in the offi-
cer's iresence.

(2) A felony, when the officer -has
reason to believe that -the suspect has
commited it.

(c) The training program required
by paragraph .(a)(4) of this section'
must provide training in the subjects
specified in paragraph (d) of this sec-
tion and either-

(1) Meet the training standards, if
any, prescribed by either the State or
the local jurisdiction in which the air-
port is located, for law enforcement of-
ficers performing comparable func-
tions; or

(2) If the State and local jurisdic-
tions in which the airport is located do
not prescribe training standards for of-
ficers performing comparable func-
tions, be acceptable to the Administra-
tor.

(d) The training program required
by paragraph (a)(4) of this section
must inclule training in-

(1) The use of firearms;
(2) The courteous and efficient

treatment of persons subject to inspec-
tion, detention, search, arrest, and
other aviation security activities;

(3) The resI~onsibilities of a law en-
forcement officer under the airport
operator's approved security. -program;
and

(4) Any other subject the Adminis-
tratoidetermines is necessary.

§ 107.19 Use of Federal law enforcement
officers.

(a) Whenever State, local, and pri-
vate law enforcement officers who
meet the requirements of § 107.17 are
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not available in sufficient numbers to
meet the requirements of § 107.15, the
airport operator may request that the
Administrator authorize it to use Fed-
eral I * enforcement officers.

(b) Each request for the use of Fed-
eral law enforcement officers must be
accompanied by the following infor-
mation:

(1) The number of passengers en-
planed at the airport during the pre-
ceding calendar year and the current
calendar year as of the date of the re-
quest.

(2) The anticipated risk of criminal
violence and aircraft piracy at the air-
port and to the air carrier aircraft op-
erations at the airport.

(3) A copy of that portion of the air-
port operator's security program
which describes the law enforcement
support necessary to comply with
§ 107.15.

(4) The availability of State, local,
and private law enforcement officers
who meet the requirements of § 107.17,
including a description of the airport
operator's efforts to obtain law en-
forcement support from State, local,
and private-agencies and the responses
of those agencies.

(5) The airport operator's estimate
of the number of Federal law enforce-
ment officers needed to supplement
available State, local, and private law
enforcement officers and the period of
time for which they are needed.

(6) A statement acknowledging re-
sponsibility for providing reimburse-
ment for the cbst of providing Federal
law enforcement officers.

(7) Any other information the Ad-
ministrator considers necessary.

(c) In response to a request submit-
ted in accordance with this section,
the Administrator may authorize, on a
reimbursable basis, the use of law en-
forcement officers employed by the
FAA or by any other Federal agency,
with the consent of the head of that
agency.

§ 107.21 Carriage of firearms, explosives,
or incendiary devices.

-(a) Except as provided in paragraph
(b) of this section, no person may have
a firearm, an explosive, or an incendi-
ary device on or about the individual's
person or accessible property-

(1) When performance has begun of
the inspection of the Individual's
person or accessible property before
entering a sterile area; and

(2) When entering or In a sterile
area.

(b) The provisions of this section
with respect to firearms do not apply
to the following:

(1) Law enforcement officers re-
quired to carry a firearmj by this part
while on duty on the airport.

(2) Persons authorized to carry a
firearm in accordance with § 121.585 or
§ 129.27.

(3) Persons authorized to, carry a
firearm in a sterile area under an ap-
proved security program or a security
program used In accordance with
§ 129.25.

§ 107.23 Records.
(a) Each airport operator shall

ensure that-
(1) A record Is made of each law en-

forcement action taken in furtherance
of this part;

(2) The record is maintained for a
minimum of 90 days; and

(3) It is made available to the admin-
istrator upon request.

(b) Data developed In response to
paragraph (a) of this section must In-
clude at least the following:

(1) The number and type of fire-
arms, explosives, and incendiary de-
vices discovered during any passenger
screening process, and the method of
detection of each.

(2) The number of acts and attempt-
ed acts of air piracy.

(3) The number of bomb threats re-
ceived, real, and simulated bombs
found, and actual bombings on the air-
port.

(4) The number of detentions and
arrests, and the Immediate disposition
of each person detained or arrested.

Issued in Washington, D.C., on De-
cember 21, 1978.

No=E The reporting and/or record-keep.
Ing requirements contained herein have
been approved by the Office of Manage-
ment and Budget In accordance with the
Federal Reports Act of 1942.

LANGHORNE BOND,

Administrator,

[FR Doc. 78-36056 Filed 12-26-78: 8:45 am]
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RULES AND REGULATIONS

[6750-01-M]
Title 16-Commercial, Practices

CHAPTER I-FEDERAL TRADE
COMMISSION

SUBCHAPTER D-TRADE REGULATION RULES

PART 438-PROPRIETARY VOCA-
TIONAL AND HOME STUDY
SCHOOLS

AGENCY: Federal Trade Commission.
ACTION: Final trade regulation rule'
SUMMARY: The Federal Trade Com-
mission Issues a final .rule which re-
quires proprietary vocational and
home study schools to provide pro
rata refunds to students who withdraw
from their courses; to provide informa-
tion to prospective students concern-
ing the schools' graduation and place-
ment records; and which extends the
cooling-off period on vocational school
enrollment contracts to fourteen days.
The purpose of this rule is to alleviate
currently abusivepractices againstvo-
cational and home study school stu-
dents and prospective-students.
EFFECTIVE DATE: January 1,1980.
FOR FURTHER INFORMATION
CONTACT:

Walter C. Gross III, Federal Trade
Commission, PM-H-221, 6th Street
and Pennsylvania Avenue NW.,
Washington, D.C. 20580; (202) 523-
3814.

SUPPLEMENTARY INFORMATION:
16 CFR Part 438-Vocational Schools
Trade Regulation Rule Statement of
Basis and Purpose.

A. Introduction.
On August 15, 1974, the Commission

published for- comment and public
hearings a proposed trade regulation
rule for proprietary vocational and
home study schools. (1) Hearings on
the proposed trade regulation rule
were scheduled for six cities and were
actually held in three cities (Boston,
New York and Washington, D.C.)
prior to the postponement of all rule-
making hearings by the enactment of
the MagnusonMoss Warranty-Feder-
al Trade Commission Improvement
Act. (2) After the Commission amend-
ed its Rules of Practice to conform to
the Magnuson-Moss Act, (3) the pro-
posed rule was republished by the
Commission on 2day 15, 1975, with an
invitation to all interested parties to
comment on the proposed rule. (4)

On September 29, 1975, the Presid-
ing Officer published in the FmERAL
REGISTER, a public notice listing the
dates and locations of the public hear-
ings to be conducted under the new'
procedures of the Magnusoii-Moss Act.
(5) Thereafter, public hearings were

held in San Francisco, Los Angeles,
and Chicago. (6) In the course of the
public hearings, both those conducted
before and after the adoption of the
Magnuson-Moss Act, over 400 wit-
nesses offered testimony over a span
of 44 days. Among the witnesses were
federal and state governmental offi-
cials, representatives of -major trade
associations representing the schools
affected by the proposed rule, consum-
er- groups, legal-aid attorneys, econo-
mists, educational experts, school
owners and-operators, individual con-
sumers and students, and sales repre-
sentatives.

In the course of this rulemaking pro-
ceeding, the Commission has made a
diligent effort to ensure that all af-
fected interests in this proceeding, and
all members of the public, have had an
opportunity to offer comment on the
rule. During the comment periods
prior to the public hearings over 900
written comments were received from
the public. (7) At the conclusion of the
public hearings, another comment

-period was opened to permit persons
to comment on the-testimony received
at those'hearings. (8)

After the conclusion of the :public
-hearinfgs, reports were prepared by the
'Presiding Officer, (9) who made find-
ings on the issues which had been des-
ignated by the Commission to focus
the public hearings, (10) and the Com-
mission staff. (11) Based on its analy-
sis of the evidentiary record, the Com-

-mission's staff recommended that the
Commission promulgate a revised
trade regulation rule which would
have required proprietary vocational
schools to inform their prospective
students of the schools' graduation
and placement rates, to make pro rata
refunds to students in the event of
student cancellations, arid to obtain"reaffirmations" of enrollment con-
tracts. (12)

Under Section 1.13(h) of the Com-
-mission's rules of practice, the publica-
tion of the Staff Report initiated a
post-record comment period which af-
forded the public the opportunity to
comment on the staff's and Presiding.
Officer's reports. This commentperiod

,commenced on January 7, 1977, and
concluded on May 31, 1977, after two
time extensions had been granted by
'the:CommisSion at the request of in-
dustry groups. During this period,
nearly 200 written comments were re-
ceived. (13) To facilitate comment
during this final comment period, the
Commission released to the public a
computer index of the rulemaking
record. (14) This computer index was
prepared by the Cominission's staff
and was not reviewed by the Commis-
sion prior to being released to" the
public. The Commission sought to
assist the public in researching the

- record by releasing this document.

At the close of this comment period,
the Commission convened a special
Commission meeting to permit Inter-
ested persons to make direct presenta-
tions to the Commissioners them-
selves. (15) After carefully considering
the rulemaking record, the Commis-
sion, has voted to promulgate a trade
regulation rule concerning proprietary
vocational and home study schools.

B. Summary of the Evidence,
1. Industry Profile.
An estimated 7,000 to 8,000 schools

comprise the vocational school Indus-
try. (16) The schools are customarily
divided into two major categorla: resi-
dence and correspondence. Residence

.schools (17) offer training in the con-
ventional classroom setting; home
study or correspondence schools pro-
vide instructiondl materials and teach-
ing services through the mails.

(a) Residence schools.
The large majority of schools are

residential. (18). The types of training
they offer can be grouped in four ge-
neric categories: (19) trade and techni-
cal, (20) business office and secretari-
al, (21) flight (22) and cosmetology.
(23) Residence schools generally oper-
ate on one of two time formats: a
"fixed class" schedule, which groups
students together in classes with spe-
cific matriculation and graduation
dates;, or an "open enrollment"
scheme, which allows each student to
enroll and complete the course at his
or her ownpace. (24) Certain types of
residence schools, such as flight and
cosmetology schools, divide their
courses into two distinct segments: an
academic -portion conducted in class-
rooms, and a practical segment pro-
vided through clinical or hands-on ex-
perience. (25)

The length of courses varies widely
among residence schools and is do-.
pendent upon the nature and com-
-plexity of the training involved.
'Courses offered by proprietary resi-
dence schools range in duration from
six months to four years, with an aver-
age course length of nine months. (26)

The costs of private residence
schools courses also vary considerably,
depending on the length of the course
and the type of training offered.
While the average tuition cost for all
such courses was $1,400 in 1973-74,
average tuition for Various types of
residence programs ranged from $460
.to $2,590. (27)

(b) Home Study Schools.
-While home study schools offer

courses in approximately 300 different
subject areas, (28) the majority of
their students train for a limited
number of trade and technical occupa-
tions. (29) The instructlohal format of
home study schools involves the se-
quential mailing of lessons to the stu-
dent, who studies the material, com-
pletes a lesson examination, and re-
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turns the examination to the school.
The -school then grades the lesson
(and in some instances provides addi-
tional comments and instruction), and
returns the graded lesson along with
the next set of instructional materials
to the student. (30)

Because of the individual time flexi-
bility allowed home study -students,
the lengths of correspondence courses
are not standardized. (31) A 1974 study
found that home study courses took
an average of 10 months to complete,
(32) while a 1976 study estimated an
average completion time of 14 months.
(33)

Tuition costs for home study courses
averaged $570 in 1973. (34) Again, the
variance among individual courses is
substantial: one large home study
school offered courses ranging in'cost
from $295 to $1,795 in 1975, (35) while
another charged between $1,375 and
$1,795 in that year. (36) '

Some school's courses consist of a
combination of home study and resi-
dence training. In that format, the
student pursues the academic portion
through correspondence, and then
completes by attending a practical
training segment at the school

(c) Size of Sciools-Enrollments and
Revenues.

The record shows that proprietary
vocational schools constitute a sub-
stantial industry, in terms of both en-
rollments and revenues.

The industry as a whole enrolls over
two million students a year. (37) Al-
though schools vary greatly in size,
(38) large schools, predominate in the
industry in terms of their market
shares of total enrollments. (39) In
both the residence and home study
sectors, a relatively small percentage
of schools account for a substantial
proportion of all enrollments. (40) The
ten largest home study schools, for ex-
ample, enroll approximately 75% of
the one million students attending ac,
credited correspondence schools. (41)
Another factor contributing to the
tendency toward market dominance by
a small number of schools is the fact
that several major corporations own
and operate large chains of schools.
(42)

-Industry revenues are also sizable.
Students paid $1.7 billion for their
courses in 1972, $2.5 billion in 1973,
and it is projected that annual rev-
enues will exceed $5 billion by 1985.
(43)

(d) Accreditation, Approval and Li-
censure of Schools.

Accredited schools are a minority of
all proprietary schools; approximately
22% of the schools were accredited ac-
cording to 1974 statistics. (44) Howev-
er, accredited schools account for the
vast majority of all students enrolled,
as unaccredited schools tend to be
smaller institutions. The four major
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trade associations representing propri-
etary vocational schools-have also es-
tablished related accrediting units.
The associations are the:

(1) Association of Independent Col-
leges and Schools (AICS)-business
office and secretarial programs;

(2) National Association of Trade
and Technical Schools (NATTS)-
trade and technical schools;

(3) National Home Study Council
(NHSC)-all types of correspondence
courses; and

(4) Cosmetology Accrediting Com-
mission (CAC)-cosmetology schools.
(45)

More than two-thirds of all propri-
etary vocational schools are approved
for participation in the veterans' bene-
fits program. (46) Such approval en-
ables schools to enroll veterans under
the Congressionally authorized pro-
grams that subsidize veterans while
they attend school. (47) Although
overall administration of the program
is the responsibility of the Veterans
Administration, the determination of
schools' eligibility for the program is
delegated to the individual states. (48)

Most of the states require that pro-
prietary vocational schools be licensed.
The prerequisites to licensure vary
widely frbm state to state, with differ-
ent norms established for facilities, in-
structional persdnnel, equipment, en-
rollment practices, student qualifica-
tions, disclosures, refund policies, and
reissuing of licenses. (49)

A discussion of the evidence concern-
ing the efficacy of the various forms
of accreditation, approval and licen-
sure appears at section B(8)(c), below.

2. Student Proftle
The proprietary vocational school

student population Is characterized by
a wide spectrum of demographic attri-
butes such as age, race, income, socio-
economic background education, and
job experience. The evidence in the
public record, however, demonstrates
a high degree of similarity among
many students who take vocational
school courses.

(a) Demographic Characteristics
The large majority of residence

school students are young; the average
enrollee in such schools Is 20 years old.
(50) Correspondence school students
are typically somewhat older, al-
though the majority of non-veteran
home study students are enrolled by
their early to mid-twenties. (51) Veter-
an enrollees, who comprise about 40%
of home study students, (52) have an
average age of 30. (53)

The typical vocational student is a
-high school graduate who majored in
a vocational or general program,
rather than a college-preparatory cur-
riculum. (54) Many students of both
residence and home study schools
have previously attempted some form
of postsecondary education, but only a
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small percentage have completed
those programs. (55)

Proprietary vocational students fre-
quently come from families of limited
educational attainment; according to
one nationwide study, 32% of vocation-
al school students" parents were high
school drop-outs, and fewer than 10%
had college degrees. (56)

Most residence school students have
little or no full-time work experience
before enrolling, (57) Those who have-
worked were generally employed in
low-income positions. (58) Most corre-
spondence school students who are
non-veterans are employed but are
also earning relatively low salaries.
(59) Veterans have both higher em-
ployment rates and higher incomes
than their non-veteran counterparts in
the home study population. (60)

(b) Motivations, Financial Aid
Usage, and Information Sources of En-
rollees

Virtually all private residence school
students enroll in order to obtain new
or better Jobs. (61) While a higher per-
centage of home study students enroll
for a vocational reasons than do resi-
dence students, the available evidence
indicates that most 'correspondence
students also are motivated primarily
by occupational goals. (62)

The majority of proprietary voca-
tional school students receive some
form of government financial assist-
ance. (63) About two-thirds of trade
and technical school enrollees receive
aid, almost all through the Federal
Guaranteed Student Loan or veterans'
benefits programs. (64) Slightly more
than half of the students in other pro-
grams-such as business, cosmetology,
flight and medical assistant training-
receive government aid through these
programs, but in addition, a substan-
tial number receive assistance from
other federal and state programs. (65)
Students in accredited correspondence
schools also rely heavily on govern-
ment financial assistance; over a third
use veterans' benefits and one-fourth
receive Guaranteed Student Loans.
(66)

The record evidence shows that
most students make their enrollment
decisions without adequate informa-
tion or employment counseling. (67)
Studies have shown that most stu-
dents make their enrollment decisions
independently of any external sources
of information and counseling, and
the remainder rely more heavily on
the school's advertising and sales pre-
sentations than on any other source.
(68) Only a small minority of students
seek information or advice from pro-
fessional career counselors and former
teachers. (69)

Legal aid attorneys, consumer orga-
nizations, and consumers themselves
testified at the hearings in this pro-
ceeding that prospective students
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suffer- from a paucity of information
concerning Job potential, salaries,
drop-out rates and otherlfacts relevant
to their enrollment decisions. (70)
Government reports and conferences
have pointed to the same problem.
(71)

(c) Vulnerability of Enrollees
The pattern that emerges .from the

record is that the typical vocational
school student is unusually vulnerable
to deceptive and misleading advertis-
ing and to unfair sales and enrollment
practices. Because the typical student
is young, has limited educational and
work experience, and is either unem-
ployed or earning a low. salary, he or
she is likely to be more susceptible
than the general adult population to
unfair sales practices. Moreover, pros-

",pective students are 'motivated to
enroll primarily by a desire to obtain
prestigious, well-paid jobs n order to
escape the low wage/mediocre job syn-
drome. The vulnerability of.such stu-
dents Is compounded by their lack -of
information concerning vocational
education and .career opportunities.'
(72)

3. Representations and Claims Made
by Proprietary'Vocational Schools

The record shows that, in their ef-
forts to attract students, many voca-
tional schools make a variety of false
and misleading claims in their adver-
tising and sales presentations. The
claims create ;false impressions about
two general categories of information:
jobs and earnings; and non-career re-
lated information about a school

(a) Job and Earnings Claims
Claims about the job and earnings

'prospects the vocational student may
expect upon graduation are the most
important and prevalent-forms of. ad-
vertising used to solicit enrollees. Job
and earnings representations may be
either specific claims about the suc-
cess of a particular school's graduates
or general claims concerning :the job
market and earnings 'potential in a
career field.

(1) Specific Claims
Specific job and earnings claims in-

clude guarantees of jobs-upon gradua-
tion; advertisements indicating the of-
fering of jobs .rather than training;
representations about the adequacy of
a course for the purpose of obtaining
employment; and claims about the
placement and earnings success of a
school's own graduates. These claims
are frequently false, misleading, or de-
ceptive and their use is well-document-
ed in the record. (73)

Explicit guarantees of jobs upon
graduation are almost always decep-
tive, since differences among gtudents'
capabilities and fluctuations in job
market demand make it virtually im-
possible for any school to be sure of
placing every enrollee in a suitable
,job. (74)

Similarly, vocational school advertis-
ing which purports to offer jobs rather
than training Is deceptive on Its face.
Such "help wanted" advertisements,
which usually appear in newspapers'
classified sections, fail to reveal that
the advertiser is a school offering
training rather than an employer
seeking job applicants. (75)

Another variant of the job offer
claim is the representation by aschool
that 'it is hiring for civil service posi-
tions. Numerous schools have induced
students to enroll under the false pre-
tense that they were participating in
government-sponsored training or
hiring, programs. (76) Similarly, some
schools claim affiliation with well-
known businesses and then falsely
imply that the company will hire the
student upon graduation. (77)

Some schools also misrepresent the
adequacy of their training for obtain-
ing employment in a particular field.
Such misrepresentations usually in-
volve the failure'to disclose additional
prerequisites to employment, such as
higher-level education, work experi-
ence, and physical requirements im-
posed by governmental entities. (78)

Finally, deceptive claims regarding
-the success of a school's own gradu-
ates play an important role in induc-
ing unfair enrollments of prospective
students.: Such misrepresentations in-
clude false or exaggerated promises of
placement assistance;(79) the testi-
monials of a few satisfied students
from a class of predominately unsuc-
cessful .graduates;(80) and claims
which falsely claim(81)'high place-
ment percentages or success. (82)

While these claims.may be literally
truthful when appliedto some portion
of a school's graduates, they can seri-
ously mislead prospective students.

-_(83) 'Consumers understandably
-assume that schools-which advertise a
successful history of placement will be
able to place them as well-although
their "success" may be based on the
experience of a small number of stu-
dents. (84) Similar claims concerning
possible earnings also convey the im-
.pression that the amount stated will
be available to a typical graduate. (85)

For these reasons, the Commission
has found that these claims are fre-
quently deceptive,..or have the capac-
ity to deceive the average consumer.
,(86)

(2) General Claims
Unlike'specific claims which rely on

a school's-own purported performance,
a general claim is one which suggests
employment success by drawing on ex-
ternal proxies such as projections of
job market demand. General claims

-appear in several formats, the most
common of which are: references to
'high employment or salary levels in
particular fields; citations to projected
employment and salary levels in the

future; and predictions of rapid
growth or demand for new skills In an
occupation. (87) General claims are
frequently derived from labor supply
and demand studies and projections
prepared by government and private
agencies. (88) The U.S. Department of
Labor's Occupational Outlook Hand-
book appears to be the most frequent
source of data used in such- claims. (89)

As with specific claims, general em-
ployment and earnings claims have
been widely used In the industry(90)
and are perceived by many consumers
as references to the Job and earnings
potential of the school's own gradu-
ates. (91)

The record shows that a general
statement of Job opportunity-g.,
"computer programmers are In big
demand"-directed to vocational
school consumers is potentially decep-
tive for a number of reasons. First,
such claims create the impression that
jobs will be made available to students
who attend the school. In fact, the
record shows that Jobs are not uni-
formly or typically available to stu-
dents who enroll In proprietary
schools. (92)'Second, claims of general employ-
ment demand or potential salary ex-
pectations fail to disclose that these

-generalized employment data are the
product of a complex statistical proc-

'ess and must be qualified to be cor-
rectly understood. The process encom
passes a broad set of variables under-
lying the final data. The most signifi-
cant of these include the degree of sta-
tistical error tolerated by the organiza-

'tion making the projections; the ago Of
the data utilized; possible fluctuations
in market 'forces; inflation; and local
variations in the labor market. (93)

Every organization that produces
this form of supply/demand data pro-
vides introductory material which ex-
plains its statistical and methodolog-
ical assumptions and warns the reader
that these assumptions are Important
for a correct interpretation of the in-
formation. (94) These caveats do not
appear in proprietary school advertis-
ing.

Third, official publications that at-
tempt to predict occupational trends
usually include a discussion of the pre-
requisites to employment in a given
field. (95) Such prerequisites include
requirements for higher educational
degrees, minimum work experience,
union membership, licensing and certi-
fication requirements, and employer
preferences for operating their own in-
house training programs. (96) Thus,
for example, a generalized claim ithat
"computer programmers are in big

-demand" which fails to disclose that,
in certain areas, a milimum of two
years' work experience is required and
that college degrees are preferred,
would be deceptive. (97) The majority
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of proprietary school advertisements
in the record fail to disclose such em-
ployment prerequisites and conditions.
(98)

(b) Non-Career Related Claims
Claims other than those concerning

Jobs and earnings also are widely used
to attract enrollees and are frequently
exaggerated, deceptive or false. (99)
The deceptive use of such claims can
take either of two forms: (1) the ex-
plicit misrepresentation of a school's
attributes or policies; or (2) the omis-,
sion of material information or qualifi-
cations concerning a school's claims.

(1) Explicit Misrepresentations
Among the most prevalent of such

misrepresentations are exaggerated or
false statements conerning a school's
equipment and facilities;(100) the
quality of instruction provided;(101)
the availability of part-time employ-
ment opp6rtunities during the
course;(102) refund policy provi-
sions;(103) and accreditation and gov-
ernment approval of courses. (104)

Two additional types of misrepresen-
tations have a particularly serious
impact on the prospective enrollee's
ability to make a rational purchase de-
cision. First, schools often dissuade
students from reflecting on their deci-
sion to enroll by falsely claiming that
rigid enrollment deadlines exist. Thus,
many students forego the opportunity
to verify the school's claims and seek
outside co.unseling before signing a
contract because they are deceived by

- the claim that they will lose their only
chance to enroll, if they postpone the
debision. (105)

Second, schools have misrepresented
the selectivity of their admissions
process through false claims about the
use of an admissions screening com-
mittee, the need to pass an aptitude or
qualifications test, or the number of
places available (and their restriction
to highly qualified applicants.) In fact,
the recoid demonstrates that few pro-

-. prietary vocational schools apply any
minimum .admissions ,criteria- aside -
from the student's age and that many
schools randomly recruit and admit all
enrollees who are willing to sign(106) a
contract. (107)

False selectivity Claims interfere
with the consumer's ability to make a
rational purchase decision in two

-ways. First, they can be used to negate
applicable cooling-off periods under
state and federal law(108) by causing
the student to believe that his or her
enrollment is not effective until he or
she has been "accepted" by the school.
By the time the student has been "'ac-
cepted," the cooling-off period has
lapsed. (109) Second, such claims are
used to distort the customary roles of
seller and buyer, so that the consumer
must sell himself or herself to the
school as being sufficiently qualified

to meet the "selective" admissions cri-
teria of the Institution. (110)

(2) Omissions of Material Informa-
tion

The record shows that many stu-
dents are misled not only direct mis-
representations such as those de-
scribed above, but also by the failure
of the schools to disclose material
facts. The most important of such de-
ceptions-by-omission is the non-disclo-
sure of drop-out rates. Virtually no
schools currently disclose their drop-
out rates to prospective students. (111)
Moreover, the record shows that most
proprietary vocational school students
do not complete their courses (112)

The significance of schools' drop-out
rates is discussed in detail at Section
B(5) below. Drop-out rates are directly
relevant to schools' cltim concerning
placement performance and other pur-
ported success indicators. For exam-
ple, a school which claims to have a
90% placement rate, but which fails to
disclose that only 20% of its students
graduate, seriously misleads enrollees
concerning their chances of obtaining
Jobs.

4. Commissioned Sales Representa-
tives and Sales Techniques

Commissioned sales personnel are
widely used within the proprietary vo-
cational school industry, and this mar-
keting technique has been a major
source of the unfair or deceptive acts
and practices which led to the promul-
gation of the trade regulation rule.
The abuses stem both from the nature
of the sales force Itself and from the
methods the sales representatives
employ in obtaining enrollments. This
discussion focuses on the sales repre-
sentatives and practices of the larger
schools, which enroll the majority of
all students. (113)

(a) Characteristics of the Sales Force
The record demonstrates that the

widespread use of unfair solicitation
and enrollnient practices In this indus-
try is closely related to the manner in
which Its salespeople are recruited,
trained, compensated, and controlled.

(1) Reruitment and Turnover
The primary qualification sought by

schools in recruiting salespeople is the
individual's ability to sell. (114) Quali-
ties such as personal character and ex-
perience in education or counseling
are seldom part of the typical school's
selection criteria. (115)

One reason for the random and con-
tinual recruitment engaged in by the
larger schools is the exceedingly high
turnover rate among salespeople at
those schools. (116) Estimated to be as
high as 70-90% annually at some
schools, (117) the rapid turnover ex-
plains in part the remarkable uniform-
ity of sales techniques used in the In-
dustry since sales representatives mi-
grate from school to school. (118) The
school's constant need for new recruits

to replace the outgoing employees also
contributes to the typical salesperson's
lack of familiarity with the content of
the educational package he or she is
selling. (119)

The training of salespeople is orient-
ed almost exclusively to selling tech-
niques rather than to the. substance of
the courses offered, the school's actual
graduation and placement record, or
the nature of the occupations, for
which training is sold. (120) As a
result, the consumer's -decision to
enroll in a particular course and to
enter a career field is often based
solely on communications with an m-
informed sales agent whose only real
expertise is in selling. (121)

(2) Compensatibn and Supervision
The compensation structure for

commissioned sales forces also contrib-
utes significantly to sales abuses in
this Industry. The various compensa-
tion systems-payment by commission,
bonuses, and sales contests-all have
the effect of encouraging the enroll-
ment of every prospect who can be in-
duced to sign a contract. (122)

Although some schools' compensa-
tion systems provide for higher com-
missions the longer a student remains
in school, the critical factor is that the
agent benefits financially even if a stu-
dent attends only one cla or submits
one correspondence lesson. On the
other hand, if the salesperson fails to
persuade the prospect to enroll, he or
she is paid nothing for his or her ef-
-forts. (123)

In addition to monetary incentives,
many schools enforce minimum sales
quotas to boost enrollments. Under
threat of losing both a job and accrued
commissions from past sales, the agent
is all the more likely to obtain enroll-
ments indiscriminately. (124)

The net effect of such policies is to
encourage salespersonnel to employ
any means necessary to induce enroll-
ments and to overcome consumers'
natural hesitancy about making such
expensive and long-term commit-
ments. Misrepresentations, deceptions,
and plainly fraudulent claims arise
from the overriding drive to make
sales which the schools' compensation
structures necessitate. (125)

The commissioned sales system also
encourages the enrollment of unquali-
fied and unmotivated students-a
factor that contributes to the high
drop-out rate experienced by the in-
dustry. (126) Because salesmen are re-
warded for merely obtaining downpay-
ments and contract signatures, they
have no incentive to screen out un-
qualified prospects and minimize po-
tential drop-outs. (127)

Moreover, the record shows that
schools have done little to prevent the
abuses that arise from this compensa-
tion system. Indeed, the financial in-
centives of the supervisors responsible
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for overseeing the actions of the sales
forces actually encourage them to
ignore unfair sales practices by their
subordinates. Supervisors typically re-
ceive a fixed percentage of the tuition
contracts sold by the- sales agents in
their employ. The manager's -incen-
tives are thus identical to those of the
salesperson, since both benefit from
every enrollment obtained, regardless
of the methods used to obtain it. (128)

(3) Selling Techniques
The typical sale begins with the de-

velopment of "leads," or the names of
potential enrollees, by the school or
the salesperson. Advertisements and
direct mail literature which asks the
consumer to call the school for further
Information are the most' common
sources of leads. (129)

The salesperson then arranges to
meet with the prospective student,
usually in the consumer's home. (130)
At this initial" stage of the interview,
the record indicates that the salesper-
son may miskepresent.himself or- her-
self as a government representative,
(131) an educational or guidance coun-
selor, (132) or an admissions official
who enforces rigid entrance standards
for the school. (133)

One of the most common sales strat-
egies used by large proprietary voca-
tional schools is a techniquie known in
the industry as the "negative sell."
(134) The essence of this highly devel-
oped and successful sales tactic (135) is
to reverse the roles of seller and buyer
so that the consumer must prove his
or her -worth to the salesperson in-
stead of the latter persuading the po-
tential student of the school's merits.

The negative sell reinforces and cap-
italizes on the misrepresentation that
the school's admissions program is
highly selective and limited. (136)
Bogus admissions and qualifications
tests are frequently used by the sales-
person not to eliminate unqualified
applicants but to identify and exploit
the consumer's insecurities as part of
the sales presentation. (137)'

A former salesman summarized the
method as follows:

(W)e ,tried to find something" nega-
tive about the prospect to put him on
the defensive. Inevitably the prospect
-would then insist that the negative
was not true and he would try to prove
why he was worthy of being selected
for the course. (138)

Another former sales -agent de-
scribed the desired result of negative
sell:

At the end of a good sales pitch the
prospect feels lucky to be getting into.
the school ... that he had done well
in the interview and for that reason
alone, he was being recommended for
admittance . .. In reality, of course,
everyone was admitted. (139)

After the sale is consummated, var-
ious "post-sell" techniques are used to
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defeat the impact of cooling-off peri-
ods imposed by the FTC and numer-
ous state laws. (140) The essence of
the post-sell is to leave the consumer
in suspense as to whether he or she
has been "accepted" by the school
until after the cooling-off period has
expired. Some schools also train their
sales agents to discourage consumers
from discussing their enrollments with
family, friends, or counselors until
they learn whether the school has ad-
mitted them. (141) The post-sell thus
effectively lulls the student into inac-
tivity until It is too late to cancel the
contract. (142)

The Commission has found, based
on the record evidence, that the unfair
and deceptive sales practices described
above are pervasive'and occur with
considerable frequency, particularly
among the major, nationwide schools
which enroll a large proportion of all
proprietary school students. (143)

(b) Federal Monies As A Sales Tool
The availability of Guaranteed Stu-

dent Loans (GSLP) and veterans'
benefits has had the-unintended effect
of facilitating many of the sales
abuses described above. (144) The
ready availability of such funds has
been a boon'to vocational school sales-
people, since it reduces the consumer's
resistance to expending his or her own
funds for the training. Reluctant, un-
motivated, and unqualified students
who would otherwise be unlikely sales
prospects are occasionally induced to
enroll by the promise of long-term
loans or outright grants from the fed-
eral government. (145) The deceptive
implication that the agencies which
provide the funds have endorsed the
schools' programs has also on occasion
been used to reassure doubtful enroll-
ees; (146) indeed, the availability of
federal subsidies has often. been used
as a prime selling point. (147)

The result of this infusion of federal
monies has been to accelerate the in-
discriminate enrollment of consumers
who are unlikely to complete their
course and find employment. The in-
dustry-wide phenomenon of high
drop-out rates and low placement per-
centages is in part a reflection of these
enrollment policies made possible by
the availability of loan and grant
monies. (148)

5. Industry Drop Out Rates
(a) Timing of Withdrawal
The record shows that a large ma-

jority of proprietary vocational school
students do not complete their pro-
grams of study. The drop-out rate for
the industry as a whole-including
both home study and residence
schools, whether accredited or non-ac-
credited-is over 70%, according to sev-
eral studies. (149)

Moreover, most studies 'understate
the actual attrition rates because they
fail to take account of enrollees who

never attend a class or submit a corre-
spondence lesson-the "non-starts."
Under existing Industry cancellation
and refund policies, non-starts are fi-
nancially obligated for some portions
of their contracts, even though they
do not begin their courses. (150) Their
numbers -are substantial: in one year,
nearly 100,000 enrollees in accredited
correspondence schools failed to begin
their course. (151)

Most students drop out in thQ early
stages of their courses. (152) One
GAO study found that over 70% of all
correspondent school enrollees
dropped out of their courses. Of those
who dropped out, over 30% withdrew
during the first tenth of the course,
over 67% within the first third, and
94% by the two-thirds mark. (153) The
attrition rates of residence schools re-
flect similar early drop-out patterns.
(154)

Students drop out for a variety of
reasons, many of Which are unrelated
to the quality or sale practices of the
schools. (155) However, the record
contains substantial evidence that a
major cause of non-completion Is the
industry's enrollment policies, coupled
with the unfair and deceptive sales
practices described above. (156)

(b) Availability and Utility of Drop-
Out Statistics.

Although most schools maintain
complete data on the number of stu-
dents who fall to complete their
coursds, (157) such data is rarely made
available to prospective students. (158)

The Commisslon- Is in agreement
with the numerous federal and state
agencies, educators, counselors, and
other experts who believe that drop-
out statistics are relevant and material
to prospective students' enrollment de-
cisions. (159) Consumers need such in-
formation particularly in light of the
fact that schools' pre-enrollment prac-
tices have been shown to be related to
their ability to retain students. (160)
Information concerning a school's
graduation rate will not necessarily
enable a student to conclusively ascer-
tain his or her chances of completing a
course, although it will serve to alert
students to the need to inquire further
into the issue. However, this informa-
tion will enable students to make a
better comparison of competing pro-
grams offered by various institutions
within the proprietary vocational
school sector. (161)

6. Refund Policies..
(a) Episting Standards.
The cancellation and refund policies

by which schools calculate the drop-
out's financial obligation currently
vary widely and derive from a number
of sources.

Although 44 states had mandated
some form of refund policy standards
as of January, 1975, most of the state-
mandated refunds are patterned after
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those adopted by the vocational school
industry accrediting associations. (162)
The accrediting associations have es.
tablished' m inimun refund standards
for their member schools. The policies
established by the four major accredit-
ing organizations (163)- are similar in
their approach and generally observe
the following format: the student is
obligated only for an enrollment fee
(usually a percentage of the contract
not to exceed $100) if-he or she with-
draws prior to the commencement of
the course; the obligation is for 25% of
the contract price if the student with-
draws during the first quarter, 50%
during the second quarter, and for the
total contract price after half of the
course has been completed. (164)

Two federal agencies-the Veteran's
Administration and the U.S. Office of
Education (USOE)-also require ad-
herence to minimum refund standards
for participation in their respective fi-
nancial aid programs. Congress estab-
lished the veteran's program stand-
ards, which adopt the industry associ-
ation's policy for veterans enrolled in
correspondence courses, and pro rata
refunds for unaccredited residence
school students- (no refund standards
have been enunciated for veterans at-
tending accredited residence schools).
(165)

USOE's regulations for accredited
schools participating in its Guaran-
teed Student Loan Program (GSLP)
!do not mandate specific refund provi-
Efons, but require that they be "fair
and equitable." (166)

(b) Cancelling the Enrollment Agree-
ment

The enrollment cancellation proce-
dures specified in school refund poli-
cies significantly affect the actual
amount returned to the student. The
requirements of 'the state and federal
agencies and the accrediting associ-
htions vary considerably, although
most provide for written disclosure to
the student of the school's cancella-
tion policy and procedures, and re-
quire that the student provide written
notice of his or her intention to with-
draw. (167)

The various agencies' requirements
for determining the effective date of
cancellation are largely unstandar-
dized. (168) A few states and two of
the accrediting associations presicribe
maximum time periods within which
schools must provide refunds (usually
30 days); USOE requires refunds to be
made within 40 days of the student's
withdrawal. (169)

In addition to the unstandardized
and .often inadequate protection af-
forded students under the various
agencies' refpnds and cancellation
standards, the record shows that en-
forcement of those. standards is fre-
quently ineffective. (170) A 1975
USOE study, for example, revealed ex-

tensive violations of industry accredi-
tation standards, which appear to be
the results of inadequate policing by
the responsible agencies. (171)

(c) Costs ofExisting Reund Polfciem.
The various cancellation and refund

policies described above have resulted
in large financial losses and attendant
harsh consequences for students. (172)

Present refund structures do not
adequately suffice to discourage abu-
sive sales practices in this-industry,
since It is still profitable for schools to
indiscriminately- enroll large numbers
of potential drop-outs--often through
the use of deceptions and misrepresen-
tations-rather than select only quali-
fied enrollees and then provide the
training their sales presentations
promise. (173)

7. Student Placement Succes&
The success of proprietary vocation-

al school students In obtaining jobs
was a central issue In this proceeding,
because a primary reason for the In-
dustry's existence Is to prepare stu-
dents for obtaining employment in a
field related to their training. The Im-
portance of job placement perform-
ance is magnified by the schools' sales
representations regarding jobs and
earnings, which were discussed in sec-
tion B(3) above.

The record evidence concerning
placement supports the conclusions
outlined below.

1. In the market as It currently oper-
ates, the prospective student usually
has no way of knowing whether the
course he or she is considering will
enable him or her to get a Job. Few
schools currently disclose accurate
data reflecting their former students'
success in obtaining jobs. (174) The n-
formation on which prospective enroll-
ees rely in assessing their prospects for
obtaining employment ii often Inaccu-
rate and frequently consists of mis-
leading or ambiguous claims made by
the schools as part of their sales ef-
forts. (175)

2. Schools, despite their advertised
claims, often do not know whether
their training will enable enrollees to
obtain Jobs. (176) Although recent VA
regulations now require many schools
to maintain placement data, the
record shows that the industry as a
whole has not in the past attempted to
measure Its performance in terms of
placement statistics. (177) In fact, the
record shows that many of those
schools which have relied most.heavily
on Job and earnings claims in their
sales presentations have had little
actual knowledge of their students'
employment experiences after gradua-
tlon. (178)

3. Many graduates do not get Jobs re-
lated to their training; of those who do
find employment, a significant
number do not obtain the positions
they had expected. (179)

An extensive ,study conducted in
1974 found that fewer than 20% of
proprietary school graduates who took
professional or technical level training
obtained jobs in those fields. (180) The
remainder either took lower-paying,
unrelated Jobs or were unemployed.
On the other hand, according to the
study, 60% of those who graduated
from less technical, clerical, or service
workers programs obtained jobs relat-
ed to their training.

Other studies in the record confirm
that a majority of all proprietary voca-
tional school graduates fail to obtain
Jobs related to their training. (181)
When considered in light of the fact
that most enrollees never graduate,
(182) the conclusion which emerges
from the record is that only a fraction
of prospective students can expect to
achieve the employment objective on
which they base their enrollment deci-
sions. (183)

The record suggests that the reasons
behing the low placement rates are
varied, the, primary factors appear to
be the following-. (1) low job market
demand for vocational school gradu-
ates, particularly in highly technical,
skilled, or unionized fields; (184) (2) in-
adequacy of schools' training as prepa-
ration for certain occupations; (185)
(3) insufficient school placement serv-
icis; (186) and (4) the enrollment of
unquallifed students who are unempo-
lyable in the fields for which they
were trained by virtue of age, physical
limitations, or other personal factors.
(187)
4. Although the overall placement

performance in the industry is low,
the employment rates of individual
schools vary considerably, with certain
schools and occupational programs en-
joying highly successful records. (188)
However, the lack of comparative
placement statistics and the existence
of misleading job and earnings claims
prevents prospective students from
Identifying those schools and pro-
grams which are most likely to lead to
employment (189) While a properly
functioning market would be expected
to provide such information, with
which consumers could make rational
purchase decisions, the record demon-
strates that the proprietary school
market has failed in this respect. (190)

8. Inadequacy of Existing Regula-
tion.

Numerous regulatory entities at the
state, federal, and private levels have
direct or indirect responsibility for su-
pervising the proprietary vocational
school industry. (191) However, the
Commission has determined-based on
Its review of the record evidence con-
cerning the responsibilities, jurisdic-
tion, and effectiveness of each of these
entitles-that the existing regulatory
framework is inadequate to curtail the
abuses outlined In this Statement.
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(a) State Regulation.
The primary source of supervision

and review of proprietary schools-
occurs at the state level. (192) Most
states require individual schools to be
licensed and prescribe certain stand-
ards as prerequisites to licensure. (193)
While the statutory criteria vary con-
siderably from state to state, their pri-
mary objective is to insure that
schools meet minimum standards for
course content, facilities, libraries, in-
structors' credentials, records mainte-
nance, ownership and management
control. (194)

Although some State statutes and
regulations contain separate standards
for business practices such as advertis-
Ing, enrollment techniques, sales, re-
funds, and disclosures, (195) they
nonetheless are concerned primarily
with the States' more traditional in-
terest-the quality of the education
being offered. (196)

The record also documents a prevail-
ing lack of -sufficient enforcement of
those consumer protection standards
which do exist at the State level. (197)
School licensing officials and consum-
er protection personnel representing-
numerous States testified that they
have neither the manpower nor the
budget resources to cope effectively
with the abuses engaged in by schools
within their jurisdictions. (198) Other
evidence, (199) including the contin-
ued prevalence'of unfair business prac-
tices engaged in by schoools through-
out the country, (200) points to the
conclusion that State regulation of
this industry is inadequate.

Finally, even improved State en-
forcement capabilities could not cure
the significant portion of industry
abuses which are interstate in charac-
ter. The operations of large multi-
State schools are beyond the capacity
of the individual States to control.
(201)

(t) Federal Regulation.
The Federal Government's involve-

ment in 'proprietary school education
derives from the many Federal subsidy
and grant programs operated by var-
ious -departments and agencies. (202)
Precluded by statute from engaging in
direct evaluation of or control over the
individual schools, (203) Federal agen-
cies generally have been confined to
supervising the fiscal and procedural
aspects of their programs. (204) They
have deferred to other non-Federal (or
non-governmental) entities to exercise
direct control over the schools' educa-
tional quality and sales practices; (205)
For The approval of schools eligible
for the veterans' benefits program, the
VA is required to defer to State agen-
cies, (206) while USOE relies primarily
on private accrediting agencies. (207)

The Federal agencies have acknowl-
edged the regulatory weaknesses in-
herent in this system of indirect
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review, which has frustrated their ef-
forts to curb abuses which are directly
related to the infusion of Federal
money into the proprietary school in-'
dustry. (208) As was noted above, (209)
the availability of VA subsidies and
USOE guarantees of student loans
made by financial institutions and by,
the schools themselves has been
widely used by sch6ol sales forces to
induce the enrollment of millions of
students. (210)

In addition to their use as sales tools
in deceptive and unfair marketing
practices, the Federal programs have
contributed indirectly to diminished
industry performance by distorting
normal market forces. That is, the
schools' incentive to compete effective-
ly by-providing the education and em-
ployment opportunities their sales ef-
forts promise has been significantly
reduced by guaranteed Federal subsi-
dies, which all too often have had the
effect of rewarding schools indiscrimi-
nately, regardless of their perform-
ance. (211)

Congress and both of the agencies
have recently acted to curtail such
problems by instituting .certain Feder-
al standards for school participation in
the programs. ('212) The primary de-
termination as to school eligibility still
rests with the State agencies and ac-
crediting assocations, however, so that
these initiatives may suffer from simi-
lar infirmities. (213) Indeed, a VA rep-
resentative testified to the Commis-
sion that more restrictive require-
ments for maintaining VA eligibility
have caused many schools to withdraw
from the program, thus removing
themselves from VA oversight. (213a)

The Commission believes that the
Trade Regulation Rule, with its provi-
sions for direct consumer relief sup-
ported by the Commission's enforce-
ment capacity,; will provide remedies
which gre beyond the scope of those
embodied in the VA and .USOE pro-
grams. The recently implemented reg-
ulations of those agencies, augmented
by the Rule's requirements, are ex-
pected to provide the full scope of
relief needed to curtail existing abuses
on an industry-wide basis.

(c) Accreditation.
The four major accrediting organiza-

tions described in this Statement oper-
ate through a voluntary peer-review
process. The essence of the accredita-'
tion process is an initial self-evalua-
tion by each school, and subsequent
peer group efforts to assist the accred-
ited schools, in achieving prescribed
standards over a period of several
years. (214)

By their own admission, the accred-
iting organizations are neither de-
signed nor equipped for regulatory or
enforcement functions in consumer
protection matters. (215) Because
their primary function is to achieve

long-range improvement In education-
'al performance among accredIted
schools, they cannot effectively police
the industry's business practices or en-
force compliance with consumer pro-
tection standards. (216) While Im-
proved educational quality Is an Im-
portant objective, so too Is the goal of
insuring that students are not misled
into expecting benefits that cannot or
will not be delivered. That Is particu-
larly true where the services offered
relate to such a critical economic func-
tion as job training.

C. Legal Basis for the Rule.
-1. Prevalence of Unfair or Deceptive

Acts or Practices.
In section B of this statement, the

Commission delineated many of the
unfair and deceptive advertising, sales
and enrollment practices Upon which
the need for this rule Is predicated.
Many of the practices which violate
Section 5 of the FTC Act are almost
uniformly used. For example, the use
of generalized .jobs and earnings
claims without the necessary qualifica-
tions on those data and the failure to
disclose material information concern-
ing placement and graduation rates is
comparatively uniform, particularly
among the larger institutions which
enroll the majority of students. Simi-
larly, the majority of vocational
school students are enrolled after con-
tact with a commissioned sales person.
in which deceptive representations are
frequently used or the indiscriminate
enrollment policies attending the use
of the "negative sell" sales policy are
present.

Other practices found to be decep-
tive or unfair, including many specific
misrepresentations such .as help-
wanted advertising, sales personnel re-
ferring to themselves as guidance or
enrollment counselors,, misstatements
of graduation or placement rates, etc.,
are also frequently used, as indicated,

Considerable attention was directed
by industry groups to the Issue of thq
volume of consumer complaints con-
cerning vocational education which
would support the promulgation of a
trade regulation rule. , Numerous
schools and their trade associations
argued that the number of valid con-'
sumer complaints concerning the prac-
tices of proprietary vocational schools
was de minimis when compared with
the total enrollments of the schools.
(217) In both the Staff Report as well
as the final comments of the industry
members, there were lengthy discus-
sions addressing the extent to which
reported consumer complaints repre-
sented either the "tip of the Iceberg",
or, rather, the entire Iceberg of con-
sumer dissatisfaction. (218)

While consumer complaints are one
measure of the existence of a problem
in an industry, they are not the sole
measure of the prevalence of practices
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which violate Section 5 of the FTC
Act. The measure of consumer dissat-
isfaction as actually expressed
through consumer complaints is but
one aspect of the determination of
whether practices violative of Section
5 are "prevalent." Equally relevant are
the opinions of experts in the field;
documentary evidence such as enroll-
ment contracts, advertisements, and
promotional materials; the testimony
of present and former school owners
and sales personnel; studies and inves-
tigations performed by state and fed-
eral governmental agencies; newspaper
investigations and exposes; and the
Commission's own prior experiences in
regulating the advertising, sales and
enrollment practices of proprietary vo-
cational schools through individual
cease and desist orders. In sum the
issue of prevalence requires the Com-
mission to examine all of the materials
in the record. Moreover, the issue of
prevalene involves an examination of
both the number of schools engaging
in practices violative of Section 5 and
the number of students affected by
the practices.

Given the multiplicity of students
and schools involved in this industry
and the millions of individual school-
student contacts which occur, it is ex-
traordinarily difficult, and probably
impossible, to make any precise quan-
titative assessment of the frequency of
the practices at issue. Despite the fact
that the prevalence of the practices
has been an issue in this proceeding
since the outset neither the Commis-
sion's staff nor other interested par-
ties have been able to precisely quanti-
fy the extent of abfise although occa-
sional studies have attempted to test
empirically the level of these prac-
tices. Nevertheless, prior Commission
involvement .with proprietary voca-
tional schools clearly demonstrates
the continuing nature of the problem
in the industry. In 1972 the Commis-
sion published guides for proprietary
vocational schools, voluntary in
nature, specifically delineating prac-
tices which the Commission believed
violated Section 5. (219) Yet, since
1972, the Commission has issued 22
complaints or consent decrees involv-
ing industry schools, (220) indicating
that it had reason to believe violations
of § 5 had been committed. While the
Commission would prefer harder num-
bers on the question, the issue of prev-
alence does not lend itself to precise
quantification. On the basis of the
record here, the Commission is con-
vinced that large, though not precisely
ascertainable, numbers of students are
affected by these practices, and that
this number represents a significant
number of all school-student interac-
,tions. The record information is suffi-
cient to convince us that action to pro-

tect the vocational -chool consumer Is
justified.

2. Scope of Coverage of the Rule.
(a) Courses Covered by the Rule
The scope of the rule adopted by the

Commission is detemined mainly by
the definition of "course" and specific
exemptions under that term. If a pro-
gram of instruction "purports to pre-
pare or qualify individuals, or improve
or upgrade the skills individuals need
for employment in any specific occu-
pation * " then it Is a "course"
which Is covered by the rule.

Many courses, such as heavy equip-
ment operation, secretarial skills or
computer programming are, by their
very nature, programs which pjurport
to prepare individuals for employ-
ment. Other programs may or may not
be "courses" depending upon how
they are marketed: Thus, a program of
study which Is purported to be for the
sole purpose of preparing a person to
pass an exam for a professional license
would not be covered by the rule.
However, if express or Implied claims
about the availability of jobs or earn-
ings are made in connection with mar-
keting the program, or about training
for the profession, then It is covered
by the rule. As an example, schools
which offer programs for preparing to
take civil service exams would not be
covered by the rule unless they repre-
sented the availability of government
jobs or made any other express or Im-
plied references to salaries, security,
or other benefits of government em-
ployment.

Similarly, while self-improvement
courses are specifically excluded from
the rule's coverage, some courses
which would otherwise qualify as self-
improvement programs would be cov-
ered if they were marketed In a
manner which created the expectation
of employment. For example, a charm
school otherwise exempt from rule
would be covered by It if advertising
for the school led persons to believe
that graduates could enter the model-
ing profession.

It is Important to note here the dis-
tinction, between representations
which would place courses within the
scope of the rule's coverage and those
jobs or earnings claims which trigger
the placement record disclosures re-
quired by Section 438.3 of the rule.
The latter are limited to express
claims of a general or specific nature
about employment or earnings. No
such limitation attaches to the former.
Thus, the claim "Be a model" would
not trigger the placement disclosure
requirement of Section 438.3(b), (223)
but a school making that claim would
have to comply with the other require-
ments of the rule.

(b) Exclusion of Not-for-Profi
Public and "Degree" Course.

The Commission has limited the cov-
erage of this rule to include only pro-
prietary institutions. Excluded from
the rule are not-for-profit institutions
and publicly supported community
colleges and vocational institutions.
(222) Members of the proprietary
sector have contended that the failure
of the rule to cover community col-
leges and other public institutions will
place the proprietary institutions in
an adverse competitive position. (223)
They have contended that the manda-
tory release of graduation and place-
ment information by proprietary voca-
tional schools, without a similar obli-
gation for public institutions, will de-
prive consumers of the ability_ to
meaningfully compare the track rec-
ords of the two different types of insti-
tutions. (224)

There is evidence in the record to
show that some public vocational
schools and community colleges have
engaged in questionable advertising
and enrollment practices. (225) Howev-
er, whereas the use of generalized jobs
and earnings claims by proprietary
schools as well as the use of commis-
sioned sales personnel by those same
institutions has been the rule, the use
of similar methods by public institu-
tions has not been shown in the record
to be pervasive.

Moreover, alternative means exist to
control the practices of public institu-
tions. Public institutions are run by
public officials who are more directly
accountable to the public. Further-
more, the existence of public funding
reduces the economic incentive for
public schools to engage in deceptive
practices. In addition, othef factors
such as course cost and structure dif-
ferentiate public from proprietary
schools. (226) In view of these factors
and the evidence of record concerning
deceptive practices, the Commission
does not believe that extbnsion of this
rule to cover public sector schools is
warranted. (227)

One significant exemption from the
coverage is included within the rule.
Section 438.1(c) of the rule exempts
from the rule's coverage programs two
years In length or longer which consist
of accredited college level instruction
which culminates in a standard college
level degree as defined in 38 U.S.C.
Section 1652(g).
- To be exempt from the requirements
of the rule, a program or instruction
must culminate in a standard college
degree, In most cases an Associate
Degree or better. The Commission be-
lieves that this exemption may raise
one potential problem. The Commis-
sion intends for this exemption to
apply only to students who are genu-
inely pursuing the degree objective. It
may be that some institutions which
offer both degree and non-degree pro-
grams may offer some courses which
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can be taken by either degree or non-
degree students. If the records of Insti-
tutions offering both types of pro-
grams demonstrate that students are
invariably being enrolled "in the
degree program," and are subsequent-
ly dropping out of-the degree program
as soon as they conclude a course, the
Commission may consider amending
the rule to deal with this, situation.
The Commission will monitor this sit-
uation to determine whether a prob--
lem is developing.

3. Cooling-Off Rights.
In Section 438.2 of the rule, the

-Commission has adopted a cooling-off
requirement on all vocational school
enrollment contracts, whether entered
into at the school, the home of the
prospective student, or entirely
through the mails. In 1974 the Com-
mission adopted a cooling-off rule on
door-to-door sales (228) which Applied
to vocational school, enrollment con-,
tracts entered into away from the
place of business of the seller. (229)
However, in its present form, the Com-
mission's cooling-off rule has proved
ineffective to accomplish the goals for
which It was intended in the vocation-
al school market.

(a) Attempts to Negate the Intended
Effect of. the Rule.

In the past, schools have used sever-
al methods to negate the effect of the
cooling-off requirement. The most
prevalent of these practices involved
the schools' informing prospective stu-
dents, typically through their sales
representatives or sales materials that,
at'the time the student signed the en-
rollment contract, no contract existed.
Rather, the schools impressed upon-
the students that a contract would
only exist If the "home office" accept-
ed the enrollment application of the
student. (230) Thus, the enrollment.
contract was, in the mind of the stu-
dent, reduced to an ,application to the
school. However, the three day cool-
ing-off rule begins to run as of the
date when the student signs the en-
rollment contract.

The evidence in the record, includ-
ing the testimony of state officials, in-
vestigative reporters and counsel for
the trade associations, demonstrates
that the practice of informing stu-
dents that their enrollment contracts
are not binding until accepted is very
widespread. (231)

The process 6f "acceptance" is fre-
quently coupled with affimative mis-
representations designed to lull the
prospective student into inaction. For
example, sales manuals of some of the
largest accredited home study schools
direct their sales agents to make state-
ments to students urging them not to
discuss their enrollment contracts
with friends, or family, ostensibly be-
cause of the possibility that the stu-
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dent will not- be "accepted" by the
school. (232)

The evidence in the record does not
support '-a finding 'that industry
schools engage In such selective
screening processes. (233) The Com-
mission finds that the act of deceiving
sttidents into not exercising their cool-
ing-off rights by the making of false
statements concerning selectivity of
enrollment practices violates Section 5
of the FTC Act.

However, even in those cases where
the school has not engaged In any af-
firmative misrepresentation, the Com-
mission finds that there is a need to"
modify the existing cooling-off re-
quirements. Although there may be le-
gitimate business reasons for a
school's desire to review and "accept"
enrollment contracts at the home of-
fices of the-school-e.g., to screen en-
rollment contracts or to control the
law used to interpret the enrollment
contract by controlling the location of
the act of "acceptance"-nonetheless,
the intended protections of existing
cooling-off laws are being effectively
negated. (234)

The final rule recommended by the
Commission's staff in the Staff
Report, included a provision for an af-
firmation period, in lieu of the cooling-
off period, to rectify the practices used
to circumvent the intended effect of
the cooling-off period. (235) Congress
has mandated the use of an affirma-
tion period in connection with the en-
rollment contracts of veterans and
others eligible for veterans benefits in
correspondence courses. (236) Industry
groups, were extremely critical of the
staff's proposal to extend the reaffir-
mation requirement from the. present
VA requirement to one which would
encompass all students. Many schools
contended that a mandatory reaffir-
mation requirement would be inappro-
priate without clear proof that a less-
intrusive remedy, such as cooling-off,
was unworkable. (237) Indeed, many
commenters affirmatively advocated
an extension of the length of the cool-
ing-off period as a vehicle to remedy
the abuses of the current -cooling-off
rule (238).

The Commission has concluded that
the concept of cooling-off should not
be abandoned in favor of reaffirma-
tion at this time. However, the Com-
mission does believe that a number of
minor adjustments are necessary to
make the cooling-off period effective.

The major change being made con-
cerns the trigier for the commence-
ment of the cooling-off period. Under
the rule adopted by the Commission,
all schools are required to disclose to
prospective students who sign enroll-
ment contracts, the school's gradua-
tion rate. To ensure that students
have adequate opportunity to reflect
upon these data, and-to eliminate the

adverse effects of the "acceptance"
process, the rule states that the cool-
ing-off period does not commence
until the school has accepted the Stu-
dent's enrollment contract, and malls
to the student the required disclo-
sure. (239) This ensures that the legiti-
mate business purposes of the schools'
use of the "acceptance" process are
maintained. Under the Commission's
rule, schools remain free to screen in-
coming enrollment applications, and
to control the forum law applied to
the contract. However, the rule simi-
larly ensures that the student will be
informed that he or she has been ac-
cepted by the school, (240) and pre-
cisely when the cooling-off period ex-
pires. (241)

The rule requires two notices to be
,used to explain the cooling-off period
to prospective students. The first
notice appears in the enrollment con-
tract and explains to the student .his
or her right to cancel the contract,
(242) and how the school will settle
the student's financial obligations to
the school in the event of cancellation.
To provide greater assurance that the
cooling-off disclosures are meaningful
and not undermined by other repre-
sentations; the rule requires, as noted
above, that after the school has ac-
cepted the student's enrollment con-
tract, It mail to the student a notice
that informs the student of his or her
acceptance, and which -specifically
states the last day on which the stu-
dent can cancel the contract.

(b) Other modifications,
The Commission has made two addi-

tional changes In the cooling-off rule
applicable to vocational school enroll-
ment contracts. First, the cooling-off
provisions of this rule will apply to all
vocational school enrollment con-
tracts, whether 'entered into in the
home of the consumer, at the educa-
tional institution, or entirely through
the mails. The evidence In the record
supports a finding that enrollment
personnel in the schools frequently
operate under the same compensation.
and incentive schemes as commis.
sioned sales personnel (243)

Thus, the cooling-off provision of
the rule, Section 438.2, expands the
scope of coverage heretofore provided
by the FTC's rule on, door-to-door
sales in order to eliminate undue pres-
sure and deceptions which may occur
either at the school or through mailed
materials.

Second, the length of the cooling-off
period has been extended. A number
of schools advocated extending the
cooling-off period applicable to voca-
tional school enrollment contracts at a
viable substitute for an affirmation
period. (244) The Commission's deci-
sion to extend the coollng-off period
to fourteen days, beginning on the
date of mailing of the notice, will servo
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to ensure, in the majority of cases,
that a prospective student has at least
ten days to consider the school's" dis-
closures, as well as his or her decision
to enroll in the school Congress has
implemented a similar time period in
the iase of its veteran reaffirmation
requirement. Undet the VA require-
ment, a veteran cannot reaffirm his or
her contract prior to the tenth day
after the enrollment contract was
signed. (245)

(c) The Disclosure Forms.
We noted earlier that two notices

are required by the rule to inform
prospective students of their cooling-
off rights under the rule. It is the
Commission's intention, in requiring
that enrollment contracts include the
required explanation of the cooling-off
rights, that individual students be able
to privately enforce any failure by
schools to comply with those rights.

The forms recommended by the
Commission's staff in the Staff Report
were severely criticized by industry
groups for being excessively negative
in tone, and, in the words of the indus-
try groups, for suggesting to students
that they drop out. (246) To address
these concerns the Commission has re-
written the explanation of the stu-
dent's cooling-off rights-to cast the
language in a fashion which will
inform "the student, in understandable
terms, of his or her rights, but which
is not suggestive of any particular
course of actions, and which also
maintains a tone which will impress
upon the student the. importance of a
contract. (247)

4. Disclosure of Graduation and
Placement Rates.

In Section 438.3 of the rule, the
Commission has required that all
schools disclose to prospective stu-
dents the school's graduation rate.
That section also requires that any
school which makes an express job or
earnings claim disclose to its prospec-
tive students the information which
the school knows about the success of
its students in obtaining employment
after graduation.

(a) Graduation and Drop-Out Dis-
closures.

The rule requires, in Section
438.3(a), that all schools disclose to
students who sign enrollment con-
tracts the current graduation rate of
the -institution for the particular
course in which the student has en-
rolled. This requirement is imposed
even if the school makes no affirma-
tive representations concerning its
graduation rate.

The record in this proceeding shows
that some schools have affirmatively
misrepresented their graduation rates
when asked,,by prospective students,
(248) and that most commissioned.
sales personnel do not know what the
graduation- rates are for particular

courses. (249) While the record does
not support a finding that all schools
are affirmatively misrepresenting
their graduation records, It does show
that most schools do not disclose grad-
uation rates to prospective students.
(250) The requirement that all schools
disclose their graduation rates for
each course will effectively eliminate
deception in this area.

The record also shows that misrepre-
sentations concerning the placement
success of schools occur frequently,
(251) although their use is certainly
not uniform in the industry. Even in
those instances where the school does
accurately inform a prospective stu-
dent of the school's placement record,
the prospective student may nonethe-
less be seriously misled if graduation
data are not also provided. For exam-
ple, if a school enrolls 1,000 students,
graduates 900 of them, and 710% of
them are able to find Jobs, a prospec-
tive student could deduce that Job
prospects In the industry were bright.
However, if a school enrolled 1,000 stu-
dents, graduated 90, and 70% were
able to find jobs, quite a different pic-
ture of demand in that job market
emerges. The CommlssIon finds that
the disclosure of graduation rate Infor-

.mation is essential to evaluate claims
of placement success.

Additionally, the record shows.that
sales personnel enroll many students
who are not qualified or have no real
interest in the course. (252) By their
terms, the commIsIon schemes cur-
rently In use in this industry reward
sales personnel for. enrolling as many
prospects as possible. (253) By requir-
ing schools to disclose their gradua-
tion rates, schools whose sales person-
nel engage In indiscriminate enroll-
ment practices will be encouraged to
remedy those practices or face the
burden of explaining a very high drop-
out rate to an applicant.

The Commission has determined
that the graduation rate of an institu-
tion, on a course-by-course basis, is In-
formation which is material to the vo-
cational school transaction, (254) nec-
essary to make the transaction as a
whole non-deceptive, and is a reason-
able requirement imposed to prevent
the other unfair and deceptive prac-
tices Identified in this section.

Another line of analysis aso sup-
ports this requirement. It is a basic
tenet of our economic system that in-
formation in the hands of consumers
facilitates rational purchase decisions;
and, moreover, Is an absolute necessity
for efficient functioning of the econo-
my. If consumers have access to good
information on the facts significant to
their purchase decisions, then the
normal forces of the market are likely
to induce sellers to improve those
characteristics of the product or serv-
ice that are most important to the

consumer. In the case of vocational
schools, one of the most important
items of consumer Information, the
graduation rate, Is not available. More-
over, consumer search costs are so
high that there Is no realistic way in
which any significant number of con-
sumers can become aware of this in-
formation. Nor Is there any way in
which independent third-parties will
find it worthwhile to provide good in-
formation on a continuing basis since
graduation rate data are not available
to them. The decision to enroll in a vo-
cational school is one Involving a large
expenditure, with serious conse-
quences on the future welfare of the
student. The evidence shows that the
majority of students enrolling in voca-
tional school courses are either unem-
ployed, or If employed, occupy low
paying positions. (255) If students
must enroll In a course to determine
whether they will likely be able to
graduate, a painful form of search cost
is exacted from the student. At the
same time, the relevant information is
known to each school in the ordinary
course of Its business. There is no way
in which a school could not know its
drop-out rate, and requiring that the
graduation rate be disclosed imposes
no extra costs on the school except a
de minimis cost of preparing the in-
formation in tabular form and disclos-
ing It to prosectile students. Under
such circumstances, we think it is rea-
sonable and necessary to require
schools to disclose this Information.

Industry opposition to a require-
ment that schools disclose graduation
rates has focused on two primary
issues. First, schools have contended
that a knowledge of graduation rates
is not material to the vocational
school purchase decision. (256) As
noted above, the Commission rejects
this argument. Both in terms of negat-
ing specific misrepresentations of
graduation and placement Informa-
tion, aS well as providing a key piece of -
Information for students to assess the
likelihood of their completing a
course, graduation rate information is
material.

The second basis on which schools
have contested the mandatory disclo-
sure of graduation information is the
potential that exists for misinterpret-
Ing this piece of data. Schools have
argued that students drop out of
courses for numerous reasons unrelat-
ed to the quality of the course or the
sales or enrollment practices of the
school, such as pregnancy, financial
difficulties or simple disinterest. (257)
The Presiding Officer expressed simi-
lar concern over the possible interpre-
tations of a low graduation rate. (258)
For example, a low graduation rate
may reflect an extremely difficult
course of study which only the best
students are able to complete, or it
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may reflect a high level of deception
in the enrollment process which
causes many students to subsequently
)ithdraw.

The Commission recognizes that the
graduation rate of a school is not a
perfect piece of informatiom However,
it Is a vital starting point in informing
the prospective student of a material
factor to be considered in-the decision
to enroll In a course. The rule does not
prohibit schools from explaining to
prospective students the reasons why
students have withdrawn from a par-
ticular course. Iii ite advertising, sales
presentations, brochures, mailings or
other contacts with prospective stu-
dents, a school is wholly free to dis-
cuss with the -prospective student the
causes for withdrawal

The only limitation on qualifying in-
formation is placed on the disclosure
form, itself. The school cannot include
any additional information on the dis-
closure form beyond what is required
or specifically permitted by the rule.

It is important to understand what
these restrictions do not do. They do
not prevent the school from showing
students the Disclosure Form -before
they signthe enrollment contract and
explaining at that time the reasons for
drop-outs or comparing the school's
own rate with those of other schools.
Nor do they prevent the. schbol from
separately mailing to students addi-
tional information about drop-outs
before or after th6 contract is signed.
Thus schools have every reasonable
opportunity to explain and analyze
their drop-out rates.

Some schools argued that drop-out
disclosures, with out a listing of rea-
sons for dropping out, was inappropri-
ate, and suggested that the Rule
should require disclosures of the rea-
sons students fail to complete. (259) In
response to this industry concern, the
Commission has provided for an op-
tional explanatory statement to be in- -

corporated into the graduation record
disclosure form. (260)

In evaluating these figures, you
should know that students may drop-
out of a course for a variety of rea-
sons. They range from dissatisfaction
with the course to inability to do the
work. Other students drop-out of
school for personal reasons, such as

.poor health.
Thus schools, if they wish, can in-

"clude in the disclosure form itself a
general explanation as to what may\
motivate drop-outs.

Finally, some schools have argued
that the adoption of the Educational
Amendments of .1976 by Congress
(261) has eliminated the need for the
Comnissioh to mandate the disclosure
of graduation rates because this legis-
lation provides for essentially the
same thing. Three important limita-
tions on availability of the informa-
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tion under the regulations implement-
ing this legislation make this alterna-
tive inadequate. First, under the regu-
lations adopted by the Office of Edu-
cation, graduation data need only be
disclosed on request. (262) Given the
pressure surrounding the enrollment
.process and the characteristics of the
vocational school population, It is
questionable how many students will
affirmatively seek out this informa-
tion. Second, schools are permitted to
charge a fee for providing the infor-
mation to persons who request it.
Third, only schools which receive fed-
eral assistance or participate in federal
assistance programs are forced to
comply with this regulation. (263) The
Commission believes that the affirma-
tive disclosure, of this information is
'warranted, especially in view of the
minimal burdens associated with gath-
ering it. (264)

-(b) ,Placement Rate Disclosure.
In Section 438.3(b) of the rule, the

Commission has required schools to,
disclose to their prospective students
information concerning the placement
rate of the school, if the school has
made any express claims concerning
jobs or earnings in marketing the
-course. The record clearly shows that
most students enroll in proprietary vo-

,cational school courses for" the pur-
pose of obtaining new or better em-
ployment in the field of training. (265)
The predominant theme in the adver-
tising employed by proprietary voca-
tional schools likewise stresses the
theme of job availability. (266) -

The record demonstrates that a sig-
nificant percentage of graduates 'of
proprietary vocational school courses
do not obtain employment in the field
of their training. (267) While the over-
all placement picture is poor, there are
wide variations among schools and
courses as to placement success. (268)
The decision as to which career to
enter, and-what type of training to
pursue to accomplish that career ob-
jective, is a difficult and complicated
one involving considerations of
demand, regional variations, students'
qualifications, the quality of training,
school reputation and employer hiring
practices. (269) The evidence from the
record is clear that schools have not
been voluntarily disclosing to their
prospective students their relative suc--
cess records. In many cases, placement
records have been affirmatively mis-
represented. This includes specific
claims of non-existent placement serv-
ices. (270)

Far more widespread is the use of
generalized claims about job demand
or salaries in an industry. (271) Con-
sumers often understand such general'
claims to be assurances that they will

'have little difficulty obtaining jobs
upon graduation, because they are not
informed that general demand for a

job does not translate into a predictor
of the value of a course or the success
of any particular school's graduates,
Furthermore, the educational and
training prerequisites which often ac-
company job projections in documents
such as the "Occupational Outlook
Handbook" published by the Depart-
ment of Labor, are uniformly not dis-
closed by schools In their advertise-
ments. (272)

The importance of placement data
describing the school's track-record is
so compelling that the disclosure of
this information could be Justified for
all schools, regardless of whether they
make job or earnings claims, (273)
However, as we discuss below in sec-
tion C(8) of this statement, a cost is
imposed on schools to collect and dis-
close placement Information. In bal-
ancing the benefits of disclosing place-
ment information against the burdens
placed on schools by such a require-
ment, the Commission has opted
against an across-the-board require-
ment. Instead, the rule requires that
placement information be disclosed to
prospective students only when the
school makes the issue of Jobs and
earnings material to the enrollment
decision, by making advertising claims
in that area.

Far from being a novel remedy, the
rule's placement disclosure simply
builds on the requirements of the
Pfier doctrine. (274) In Pfizer the
Commission held that It was in unfair
act pr practice for an advertiser to
make a claim for which the advertiser
did not have substantiation at the
time the claim was made. (275) In the
context of this rule-, the Commission
has ruled that, prospectively, the
placement track-record of a school in
one piece of the Information necessary
in every case to substantiate Job and
earnings claims (in some instances ad-

'ditional substantiation is required as
well), and that this Information must'
be' disclosed to the prospective stu-
dent. Given the almost uniform failure
of schools to disclose the limitations
placed on the use of generalized jobs
and earnings projections, and the
widespread use of false or deceptive
specific jobs and earnings claims, the
Commission believes that disclosure of
the track-record of the school's gradu-
ates Is necessary to negate the decep-
tive character of these claims.

Thus, the reasoning supporting this
requirement is analogous to that sup-
porting the requirement of, disclosure
of graduation rates. The placement
record of a school Is one of the most
important tools for a prospective stu-
dent to use in choosing a vocational
school course; yet, prohibitive costs
are imposed on consumers who may
wish to evaluate express Job and earn-
ings claims in light of a school's actual
placement experience. Unlike gradua-
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tion information, however, schools will
- usually have to incur the costs of sur-

veying their graduates to obtain place-
ment and earnings data. Schools can
avoid these costs entirely, at their own
option, simply by refraining from
making express job and earnings
claims in marketing their courses. To
the extent that a school chooses to
make express job or earnings claims,
the evidence shows that the costs of
collecting the, required information
are minimal.

As in the case of graduation rate dis-
closure, schools are in a far superior
position to individual consumers to
obtain and disseminate this informa-
tion. The aggregate costs to the
schools of gathering and providing
these data are substantially less than
would be the aggregate of costs to con-
sumers to individually search for this
information.

To ensure that the purposes of the
rule's placement disclosures are car-
ried out, the rule mandates a uniform
format for the disclosures. Uniformity
in the disclosure format is necessary
to ensure that comparison shopping is
possible and that the percentages of
graduates obtaining employment are
calculated in identical fashion by all
schools.

The disclosure required, by the rule
is a simple one. The school must dis-
close to prospective students the
number of students who graduated
from the course and the number and
percentage of those graduates who
were able to find employment within
four months after leaving the course.
(276) The school must also disclose the
salary levels being earned by students
obtaining employment. (277) The dis-
closure itself does not purport to be
the school's-complete placement rate,
but rather is designed to disclose to
the prospective student what the.
school knows about the success of its
graduates.

In the form recommended by the
Commission staff, the placement rates
of schools wouldhave been required to
be calculated as a percentage of all the
students who enrolled in a course. For
example, if a school enrolled 1,000 stu-
dents, graduated 100, and placed 50,
under the staff's formula the school
would have been required to disclose
that 5% of those who enrolled found
jobs. Many schools objected to this re-
quireinent-on the grounds that drop-
outs should not be included in any cal-
culation of placement rates.' (278)
While the Commission believes that
the percentage of all enrollees who ul-
timately obtain employment may be
informative to prospective students,
the Commission has determined that
only the percentage of graduates ob-
taining employment is required to
remedy the deceptive use of both gen-
eral and specific job and earnings

claims. To the extent that a student
may wish to determine the placement
rate as a percentage of all enrollees,
sufficient data is contained in the dis-
closure form to permit the student to
make that calculation.

Some schools would have further re-
fined the figure to exclude students
who "were unavailable for employ-
ment" or who could not be contacted
by the school to ascertain whether
they were able to find employment.
(279) The Commission has decided not
to allow these categories of graduates
to be excluded from the placement
rate computation. The term "unavail-
able for employment" is difficult to
define and would create significant en-
forcement difficulties. For example, if
a student Joins the military or be-
comes pregnant after completing a
course, the motivating factor behind
the decision to enlist or have a child
may have been the inability of the
graduate to obtain employment and
remain in the job market. Any exclu-
sion for this category of students
which lacked absolute precision could
result in schools making and disclosing
non-comparable data.

However, the Commission recognizes
that by not excluding these categories
of graduates, the placement percent-
ages of the school may be adversely af-
fected. To mitigate this, the Commis-
sion specifically permits schools to
provide an optional paragraph within
the placement record disclosure which
explains how factors such as non-re-
spondents and non-career goals affect
the percentages: (280)

In evaluating our record, remember
not all our students took this course to
get a job in the field of - .Also,
we were unable to reach some of our
graduates to see if they got jobs. So,
our placement percentage might be
understated.

Of course, schools should include
the second sentence of the statement
only if they were unable to obtain re-
sponses from all of their graduates
(Or in the event that all of the stu-
dents in a course did enroll to obtain
Jobs the first sentence should not be
used.)

A number of schools also objected to
the limitation that a student must
obtain. employment within four
months after graduating to be counted
as a placement. (281) The CommlssIon
believes that this time period Is a rea-
sonable one. Although some students
may find employment after this time
period, this number will be offset by
persons who took a Job in the field of
training and have subsequently left
(after four months). Moreover, the
longer the time-period after gradua-
tion which elapses prior to a graduate
obtaining employment, the more at-
tenuated the connection between the
completion of the course and the abill-

ty of the student to find employment.
In any event, schools remain free to
make truthful claims about employ-
ment occurring after this time.
(c) Trigger for Placement Disclosure
The Commission has made an impor-

taut modification to the rule as origi-
nally recommended by its staff. Under
the rule as recommended in the Staff
Report,'both express as well as im-
plied Job claims would have triggered
the obligation of a school to disclose
its placement rate to prospective stu-
dents. The rule as adopted by the
Commission only requiies that schools
make a track-record disclosure if they
make express job or earnings claims.
Express Job or earnings claims are
claims which contain explicit verbal or
pictorial references'to the availability
of Jobs, the ability of a-school's gradu-
ates to find jobs or earn stated sala-
ries, or to the existence of placement
services. The following are examples
of ezpress jobs or earnings claims:.

"There is a growing demand for op-
erators of heavy equipment in the con-
struction Industry." A depiction of a
person engaged in an employment sit-
uation who is represented to be a grad-
uate of the school.

"Graduates of our school can earn as
much as $20,000 a year."

"We will train you for a job in the
computer programming field."

"Graduates of our school have been
placed with some of the nation's larg-
est corporations."

"Semi Drivers needed. Training now
being offered."

"Be a truck driver. Earn big money."
As long as the claims made by a

school pertain solely to the training
being. offered by the school and do not
expressly refer or depict job availabil-
Ity or salary potential, the claim would
not be considered to be an express job
or earnings claim. Thus, the following
examples, would not trigger the obli-
gation to make a placement rate dis-
closure:

"We train accountants."
"Be a truck driver."
"Our training is recognized nation-

wide."
"We offer expert trainlng for drafts-

men and accountants."
In determining whether claims are

express job claims, the Commison
wll consider such statements in the
context in which they are made. Thus,
a television commercial which depicts
a person receiving a diploma, carrying
It to an employer's office, shaking the
employer's hand and being led to a
draftsman's table would be an express
claim, even if the only verbal represen-
tation made was "Be a draftsman."
(d) Contemporaneous Disclosure of

Track-Tecord
As noted earlier, the Commission

has found that the use of general and
specific Job and earnings claims, with-
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out disclosing the track-record of the
particular institution making" the
claim violates Section 5 of the FTC
Act. The proposed rule recommended
by the Commission's staff would have
required schools.to disclose their full
"track-record" in any advertisement
which contained a job or earnings
claim, Numerous schools objected to
this requirement, particularly with re-
spect to advertisements carried in the

- broadcast media. (282) It was contend-
ed that the length of the track record
disclosure recommended by the staff
(which had been substantially short-
ened by the Commission), would be
impractical in the context of the
broadcast media-imposing insur-
mountable space qnd post obstacles. In
lieu of a full disclosure -in advertise-
ments, many schools argued in favor
of a brief disclaimer which would
simply alert prospective students to
the availability of placement data.
(283)

Cognizant of the burdens which
would attend a requir6ment that a
school disclose its full track-record of
placement success in media advertise-
ments, the Commission has opted in
favor of a shorter, and simpler, dis-
claimer notice, (284) even though the
disclaimer notice may not be sufficient
to eliminate all deceptive' characteris-
ties of job claims which are not accom-
panied by the full track-record.

The Commission must balance the
relative benefits which would be de-
rived from a requirement that the full
track record be disclosed against the
impact such a requirement would have
on the ability of schools to provide in-
formation to the public through ad-
vertising. In the recently adopted rule
oh The Advertising of Ophthalmic
Goods and Services, the Commission
placed limitations on the disclosures
which could be used to encumber ad-
vertisements. (285) Consistent with.
that precedent and its underlying ra-
tionale, the Commission believes it ap-
propriate to strike the balance, in this
situation, in favor of permitting
schools to continue to make job and
earnings claims accompanied by a
notice informing students of the avail-
ability of the school's placement rate.

While recent Supreme Court deci-
sions have extended first amendment
protection to commercial speech, (286)
they have recognized that such speech
can be regulated in some instances.
Thus, the Court has expressly recog-
nized the right of the government to
regulate or prohibit false and decep-
tive advertising. (287) In some in-
stances the appropriateness of affirm-
ative disclosures in, standardized
format has been acknowledged. (288)

The disclaimer adopted by the Com-
mission for use in mhedia advertise-
ments is brief enough to be incorporat-
ed into even the restricted time frames
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of broadcast media spots without
unduly restricting .the advertiser's
message.

Some comments have asserted that
the Commission is bound to adopt the
least restrictive alternative to elimi-
nate'the deceptive aspects of commer-
cial speech. (289) These commenters
have asserted that the need for a con-
temporaneous disclosure, or disclaim-
er, in 'advertisements is obviated by
the subsequent disclosure of the
schools' placement record-which must
be mailed to each student. However,
other commenters have argued that
the doctrine of "least restrictive'alter-
native," even if applicable to commer-
cial speech, requires only that the
least restrictive means be chosen
which will cure the deception or un-
fairness at the time it is made. (290)
The Commission does not believe that
the doctrine of "least restrictive alter-
native" is applicable to government
regulation of commercial speech. In
fashioning its remedy the Commission
seeks to employ its expertise to mini-
mize the burdens imposed, a course It
has pursued here. However, this is not
equivalent to the doctrine of "least re-
strictive alternative." Even if applica-
ble, the doctrine of "least restrictive
alternative" doesnot compel abandon-
ment of a contemporaneous remedy to
a deception simply because an after
the fact .remedy may exist. The Com-
mission can require a contemporane-
ous disclosure if necessary to render
the speech non-deceptive.

5. Substantiation.
In Section 438.3(f) of the rule, the

Commission has zequired that schools
have a reasonable basis for any job or
earnings claim which they make, if
the claim is not substantiated by the
disclosure form (containing the
school's graduation and placement
rates) required by Section 438.3 (a)
and (b) of the rule. (291) The disclo-
sure forms required by those sections
will, in most cases, substantiate claims
as to a' school's most recent graduation
rate or placement success. They would
not be a reasonable basis for claims
such as those alleging demand for a
particular skill or claiming graduation
or placement success based on projec-
tions beyond the base period or peri-
ods covered by the disclosure form.
The record in this proceeding conclu-
sively establishes that false or unsub-
stantiated job, or earnings claims con-
stitute one of the primary violations of
Section 5. (292)

As discussed in section B(3), supra,
schools have frequently made claims
about the general job market demand
which have had significant impact on
students' enrollment decisions. Under
the rule, the disclosure form triggered
by such a claim would tell the student
about the school's success in placing
its graduates, but it would not neces-

sarly substantiate the demand claim
the school had made. While the rule
does not require affirmative disclosure
of a selfool'ls basis for such claims, in
accordance with the Pfizer doctrine
the rule requires that the school' pos-
sess a reasonable basis when making,
the claim.

Accordingly, if a school makes any
job or earnings claim which is not sub-
stantiated by Its track record disclo-
sure, the school must possess inde-
pendent substantiation foi'the claim
made. (293) The rule requires that the
substantiation consist of a "statistical-
ly valid and reliable survey."

However, the Commission has recog-
nized, as an exception to the standards
set forth above, the right of schools to
rely on job projections prepared by
government agencies, such as the De-
partment of Labor's Occupational
Outlook Handbook. The rule specifi-
cally permits schools to rely on gov-
ernment prepared job and earnings
projections as substantiation. If a
school chooses to rely on such statis-
tics as substantiation in connection
with a job or earnings claim made in a
non-media advertisement, the school
must disclose in that advertisement all
of the caveats and limitations applica-
ble to those data. For example, If a
government prepared job projection
states that the projections are inappli-
cable to specific geographic areas, or
should not be used to predict employ-
ment potential in a geographic area,
such must be disclosed in the adVer-
tisement. In additin, if a job or earn-
ings projection Is modified by other in-
formation in the projection such as
the type'of educational background or
work-experience required, this must
also be disclosed. For example, if a
government publication projects' that
jobs in the accounting field will in-

-crease greatly In the next decade, but
that most of these jobs will go to per-
sons with bachelor degrees in account-
ing, that fact must be disclosed in the
non-media advertisement.

Because of the time and space limi-
tations inherent in media advertise-
ments, the caveats which must be dis.
closed in non-media advertisements
when using government prepared Job
and earnings projections need not be
made. The Commission has made this
distinction not because It feels that
this information is unnecessary In
media advertisements, but only be-
cause a requirement that all caveats
be included in media advertisements
would place an innecessarily severe
burden on media ads. Nevertheless, a
school could not make any advertising
claims in reliance upon such projec-
tions if it knew or had reason to know

.from the caveats accompanying the
projections, or for any other reason,'
that the projections were Inapplicable
to the school, its enrollees or the local-
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ity served by the school. Section
438.3(f) places this restriction on any
material which purports to be a rea-
sonable basis, including government
prepared job and earnings projections.

6-Pro Rata Refund Calculation.
(a) Necessity as a Preventive or Re-

medial Requirement
In Section 438.4 of the trade regula-

tion rule, the Commission has speci-
fied the refund formula which, must be
employed by schools subject to the
rule. There are 'three major compo-
nents to this refund formula. First,
the student's financial obligation in
the event of withdrawal must be deter-
mined on a pro rata basis which essen-
tially equates the student's financial
obligation to the school with the per-
centage of the classes attended by the
student, or in the case of a correspond-
ence course, the number of lessons
submitted. Second, the refund formula
permits schools to retain a iegistration
fee to recoup the school's cost of proc-
essing the student's enrollment. Final-
ly, the formula permits, under certain
circumstances, schools- to -separately
charge students for any equipment
provided to the student during the
course which is not returned to the
school

In adopting Section 438.4 of this
rule, the Commission has not -made a
finding that existing refund policies
violate Section 5's proscription of
"unfair or deceptive acts or practices."
Rather, the Commission has predicat-
ed the requirements of Section 438.4
on its ability to prevint and remedy
practices violative of Section 5 of the
ETC Act pursuant to Section 18 of the
FTC Act, which' empowers the Com-
mission to adopt trade7 regulation rules
which include requirements designed
to prevent, occurrences of acts or prac-
tices that have been defined as unfair
or deceptive under Section 5. (294)

In other sections of the trade regula-
tion rule, the Commission has defined
with specificity unfair or deceptive
acts and practices. For example, Sec-
tion 438.2 of the rule addresses numer-
ous unfair and deceptive acts engaged
in by industry schools which attempt
to, or have the effect of, circumvent-
ing the Federal and State cooling-off
rules. (295) In Section 438.3, the Com-
mission specifically defines the
making of jobs and earnings claims
without disclosing the information
necessary to make those claims non-
deceptive to be unfair and deceptive.

The Commission has found that
many of the unfair and, deceptive ad-,
vertising and enrollment practices en-
gaged in by industry schools cannot be
easily proscribed; or, if proscribed,
cannot be readily enforced without im-
posing substantial regulatory burdens
on both industry and the Commission.
In section (B) of this Statement for
example, the Commission outlined the

issues associated with the use of com-
missioned sales personnel to sell voca-
tional education. In the discussion of
the effect of the compensation format
for sales personnel, it was noted that
the use of commissions, (296) and
quotas (297) together with sales per-
sonnel untrained in counseling or
screening (298) led to frequent decep-
tion in the marketplace.

Specifically, the Commission found
that current compensation schemes
reward both the sales personnel as
well as the schools for enrolling stu-
dents on the basis of direct misrepre-
sentations such as help wanted adver-
tising, (299) misleading placement
claims, (300) and inaccurate descrip-
tions of such matters as course con-
tent and facilities, (301) the qualifica-
tions of sales personnel, (302) and se-
lectivity of admission policies. (303) In
addition, the Commission found that
the compensation schemes encouraged
sales personnel and schools to with-
hold from the market material infor-
mation concerning the school's place-
ment and graduation rates. (304)

The pro rata refund provision of the
rule adopted by the CommlIon Is de-
signed to alter the incentive structure
for obtaining vocational school enroll-
ments. No longer will schools be able
to derive any significant financial
benefit from engaging In unfair or de-
ceptive enrollment practices. By
equating the student's financial obli-
gation with the length of his or her
stay In the course, schools will be fi-
nancially motivated to enroll only stu-
dents with a genuine interest in the
course. The use of deception to enroll
students will no longer result in the
creation of a large financial obligation
to the school in the event of withdraw-
al. (305)

The rule avoids the burdens and de-
ficiencies of any attempt at detailed
policing of the practices described. In-
stead, It minimizes the extent of regu-
lation while at the same time effec-
tively curtailing practices violative of
Section 5 of the FTC Act. The Com-
mission's rule on door-to-door sales, 16
CFR Part 429, similarly seeks, to elimi-
nate undue pressure and unfair sales
practices through an indirect remedy
rather than proscribing all of the pos-
sible objectionable conduct.

As set forth below, some of the in-
terested parties in this proceeding
oppose the refund requirement. None
'have suggested any alternative regula-
tion that would protect consumers ef-
fectively without requiring an undesir-
able, and ultimately unattainable, reg-
ulatory intrusion into day-to-day
school operations. The Commission be-
lieves the refund and cooling-off provl-
sions of the rule are necessary to pro-
vide adequate protection for students
without imposing unreasonable regula-
tory burdens.

(b) Industry Opposition to Pro Rata.
In 38 U.S.C. Section 1776(c), Con-

gress set forth the refund policy to be
followed by correspondence schools
participating in the Veterans Benefits
programs. Some participants in this
proceeding contended that this Con-
gressional enactment precludes the
Commission from requiring that a
more stringent refund standard be fol-
lowed by correspondence schools. (306)
The Commission requested an inter-
pretation of 38 U.S.C. § 1776(c) from
the Veterans Administration. (307)
The VA has stated that it interprets
38 U.S.C. § 1776(c) as merely establish-
ing the minimum refund standard
which must be employed by corre-
spondence schools participating in the
Veterans Benefits programs. (308) The
VA further concluded that it does not
view Its statutory mandate, as ex-
pressed in Title 38, as precluding the
Commission from requiring adherence
to a more stringent refund standard.

The Commission does not believe
that the.minimum refund standard set
forth by Congress precludes Commis-
sion adoption of Section 438A of this
trade regulation rule. The Commission
has not found that continued adher-
ence to the refund policy set forth in
38 U.S.C. Section 1776(c) is an unfair
act or practice within the meaning of
Section 5(a)(1) of the FTC Act.
Rather, the Commission has found
that to prevent other specifically de-
fined unfair acts and practices, and to
minimize the amount of regulation
that would otherwise be required, it is
necessary to eliminate the financial in-
centives which encourage schools to
enroll students through deception and
misrepresentation. The refund policy
established by the Commission in Sec-
tIon 438.4 is the vehicle adopted by
the Commission to accomplish that
end.

A number of schools have objected
to a pro rata refund requirement on
the ground that It would not permit
them to recoup their expenses when a
student drops out. (309) In effect,
schools have argued that they will be
forced to raise their tuition to cover
the loss in revenue which would
attend a pro rata requirement. (310)
As a consequence, It is argued, stu-
dents who remain in school would be
subsidizing drop outs through the pay-
ment of higher tuition. (311) In his
report, the Presiding Officer in this
proceeding concluded that a pro-rata
refund policy might not adequately
compensate a school for its fixed costs
in all cases. (312)

In evaluating this argument one
must differentiate among the various
types of fixed costs involved What the
commenters refer to as "fixed costs"
often ncludd a sizable component for
student acquisition costs such as ad-
vertising costs and commissons. For
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some schools these can amount to 30%
to 50% of total operating expenses.
(313) The record here indicates that
such high acquisition costs are fre-
quently accompanied by unfair and
deceptive sales practices. Under cur-
rent refund policies each drop out
makes a disproportionate contribution
to shch expenses. A school not only
profits directly from using unfair and
deceptive practices to enroll students,
it profits indirectly in that the subsidi-
zation of graduates by drop outs per-
mits the school to maintain the face
price of the course at a level below the
true cost of producing a graduate, thus.
increasing the overall demand for the
school's product. (314)

Other kinds of fixed costs present
greater difficulties. The argument
against pro-rata is that the 'enrollee
has occupied a place in the class and
has committed himself or herself to
paying his or-her share of the fixed
costs. If he or she drops out, it is
argued, then any refund greater than
actual cost savings to the school neces-
sarily and unfairly shifts these costs to
the students who remain enrolled.

There are several responses to this.
First, to the extent that a school ob-
tains enrollees through unfair or de-
ceptive practices, the same argument
applies to fixed costs as applies to ac-
quisition costs. The marketplace in vo-"
cational school courses should func-
tion more effectively if such costs are
more reasonably related to the pro-
dtction of graduates, not the produc-
tion of enrollees. Second, as a practical
matter, the situation rarely arises. A
necessary predicate of the so-called
"empty chair" is that a course vacancy
has occurred because another prospec-
tive student was turned away from the
school in favor of the student who
subsequently withdrew. However, the
proponents, of this argument have
failed to produce any substantial evi-
dence to support this argument. The
record evidence simply does not sup-
port a finding that schools have
turned away prospective students be-
cause of enrollment limitations.

If all schools covered by the rule en-
gaged in unfair or deceptive practices
there would be little doubt about the
appropriateness of a pro rata refund
policy. The Commission's conventional
fencing-in authority is more than
broad enough to justify a pro-rata
refund in such cases. However, not all
schools have engaged in practices vio-
lative of section 5 of the FTC Act, and
the pro rata refund requirement is
being imposed under the statutory au-
thority of the Magnuson-Moss Act,
not the general fencing-in authority
applicable to adjudications. Thus, the
matter squarely presents the question
of the Commission's authority to
impose requirements -on businesses
which may not have engaged in the
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particular practices found to violate
Section 5.

That this authority exists is beyond
dispute. In giving the Commission au-
thority to promulgate industry-wide
trade regulation rules which include
the power to enact provisions to pre-
vent unfair or deceptive acts or prac-
tices, Congress clearly intended to
enable the Commission to fashion
remedies of sufficient scope to be ef-
fective. Almost any rule with industry-
wide impact will affect some segment
of the population which may not have
engaged in the offensive conduct. At
the same time, the Commission recog-
nizes the undesirability of imposing
prophylactic burdens out of propor-
tion to.the problem involved.

This is not a matter which lends
itself to elaborate quantitative calcula-
tion. As discusseV-earlier, the difficul-
ties in pinpointing an exact level of
prevalence are formidable, and would
make any such calculation suspect.
More important, however, is the struc-
ture of the rule. As we have repeatedly
emphasized, this rule, and particularly
the pro-rata provision, is designed not
as a command-and-control rule speci-
fying the details of day-to-day con-
duct, but as a rule which eliminates
unfair and deceptive practices by
changing the incentive structure
which has produced them. Under such
circumstances the Commission can be
confident that the pro rata refund
policy moves the incentive structure in
the proper direction, but no analytic
methodology exists that would predict
the exact magnitude of 'the changes.

This leaves the question whether
the pro-rata refund requirement im-
poses burdens on schools that have
not violated Section 5 which outweigh
these real, though indeterminable,
benefits. The Commission does not be-
lieve it will, largely because it does not
believe that the net effect of the pro-
vision will be to impose an undue
burden upon schools. (314a) While it is
important to recognize that any
refund provision is likely to have an
uneven impact upon different schools,
the Commission is persuaded that
most schools will have adequate infor-
mation available to predict drop-out
rates, (315) and can revamp their
course price structure to reflect the
new refund policy. To the extent that
course costs rise in response to the
adoption of pro rata refund formula-
tions, they should basically reflect the
true cost of educating a "stay-in-
school" student. In some cases, albeit

_ limited number, an incremental in-
crease in costs above true market
levels for educating a graduate may
occur. In these cases burden will be
imposed, not on the school, but on the
graduates of that school. While the
Commission is cognizant of this'possi-
bility, on balance, the Commission be-

lieves that the policy choice of a pro
rata refund policy 'It has made Is nec-
essary. Indeed, any Incremental In-
crease in tuitlon costs above the cost
of educating a graduate simply consti-
tutes a "drop-out Insurance policy" for
such students. In effect, should this
occur, the student would be incurring
-an expense to have the benefit of a
pro rata refund which would protect
the student should he or she opt for
cancellation. The primary point to be
made, however, is that the Commis-
sion does not anticipate this outcome
as a likely one.

In the rule adopted by the Commis-
ion, schools are given an option as to
whether to include "equipment"
within the cost of the course which is
subject to the pro rata refund require-
ment. A school may, at Its option, dis-
close in the enrollment contract the
amount it is charging for any equip-
ment that It is providing to the stu-
dent. In the event that a student with-
draws from such a course, the school
may charge the student the full
amount for that equipment if the stu.
dent falls to return the equipment to
the school within a specified period of
time. (316) If the student does return
the equipment, the school must in-
clude the cost of the equipment in the
total cost to the student which must
be pro-rated.

A number of schools argued thht
they should be permitted to retain the
"fair market value" of any equipment
which they provide to their students,
(317) The inclusion of a requirement
in the rule that schools charge only
the fair market value of the equip-
ment provided produces significant
problems. First, it is difficult to deter-
mine what is the fair market value of
course materials to be distributed to
students, particularly in the case of a
correspondence course, Second, effec-
tive enforcement of such a require-
-inent would involve the Commission in
a myriad of determinations as to
whether the price charged by a school
for a particular piece of equipment
was the "fair market value."

However, the Commission does rec-
ognize that some exemption for equip-
ment is appropriate_,The Commis-
sion's equipment exception permits
schools to retain the full amount
chbaged for any equipment not re-
turned to the school, and a pro-rata
portion for any equipment returned.
(3,18) The Commission's policy on
equipment is considerably more liberal
to schools than are the policies cur-
rently employed by many states and
two of the 'major accrediting associ-
ations. (319)

The final issue concerning Section
438.4 is the adequacy of the registra-
tion fee permitted under the rule .The
rule permits schools to retain a maxi.
mum of $75 registration fee for any
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student who enrolls and does not
cancel during the cooling-off period.
(320) This $75 maximum figure repre-
sents an increase over the $25 maxi-
mum which had been recommended
by the Commission's staff. (321) A
number of schools had argued that
the amount recommended by the staff

-was insufficient to permit them to
recoup the per capita expenses in-
curred in soliciting and- enrolling a stu-
dent. (322)

The Commission has permitted
schools to retain a registration fee to
cover the costs reasonably associated
with processing an enrollment applica-
tion. It is not designed to permit
schools to recoup the advertising and
enrollment expenses associated with
obtaining an enrollment. If the Com-
mission-were to set the registration fee
at a level which permitted schools to
recoup their expenses in attracting po-
tential students, the incentive struc-
ture would favor a return to the en-
rollment practices which gave rise to
this rule. The figure chosen by the
Commission is within the range sup-
ported by many of the schools com-
menting on the rule. (323)

7. Preemptive Effect of the Rule.
In Section 438.9 of the rule, the

Commission has set forth the extent
to which the rule preempts inconsist-
ent state laws, rules, and regulations.
A number of states currently specify
cooling-off periods applicable to voca-
tional school enrollment contracts,
refund policies, and other similar mat-
ters. The Commission believes that It
is desirable to have the states experi-
ment with alternative forms of con-
sumer protection in the areas covered
by the Commission's rule, so long as
the state's activities satisfy the mini-
mum standard of protection provided
by the Commi sion's rule.

To ensure that the states retain the
right to experiment and evolve alter
native regulatory schemes in the areas
covered by the rule, the Commission
has, in Section 438.9 of the rule, set
forth the process by which states may
apply to the Commirsion for an ex-
emption for their laws from the ef-
fects of the rule.

Unfortunately, the decision as to
whether a statd law "affords greater
protection" to a student is not always
clear cut. Consider, for example, a
refund policy witli the following attri-
butes:

(a) A $25 fiat registration fee;
- (b) Pro rata formula to the 75%

mark in the course after which no
refund is required;

(c) No provision for a separate equip-
ment charge;

(d) A private right of action for a
student who does not obtain the
proper refund; and

(e) Required contract language
which is extremely legalistic and diffi-
cult to understand.

In some respects, such a refund
policy would be more stringent than
that adopted by the Commission,
while in other respects the Commis-
slon's rule would be more protective.
Since both the state law and the Com-
mission's rule would mandate lan-
guage, a school would be faced with
the dilemma of complying with either
state law or the FTC's rule. If a school
faced with this decision resorted to
state court or federal court for a de-
claratory Judgment, It would create a
situation where different courts might
arrive at conflicting conclusions on
whose law was applicable.

If, alternatively, a school Tequested
an advisory opinion from the Commis-
sion, the Commission's opinion would
not necessarily bind a state court that
could conclude that the Comnfision
was wrong, and that the state law was
(or *as not) applicable. The level of
uncertainty which would result from
this approach is not only undesirable,
but also intolerable for the states, the
Commission, and the affected schools.

The Commission has specified in
Section 438.9 of the rule that state or
local governmental entities may peti-
tion the Commission to obtain an ex-
emption for their statutory provisions,
if they believe that the comparable
state provisions afford consumers
greater protection than does the Com-
mission's provisions, and the state re-
quirement would not frustrate the
purpose of the rule's provisions. Any
action by the Commission to grant
such an exemption petition would be
conducted in accordance with 5 U.S.C.
Section 553.

The exemption process employed by
the rule is similar to that used by Con-
gress in Title I of the Magnuson-Moss
Act (324) to exempt state warranty
laws which offer greater protection to
consumers than the analogous Magnu-
son-Moss provisions, (325) by the use
of Section 553 rulemaking procedures
of the Administrative Procedure Act, 5
U.S.C. Section 553. (326) Moreover,
the exemption process contained in
the rule accords with the standards set
out in Section 18(g)(7) of the FTC Act
which provides that:

Any person to .whom a rule under
Subsection (a)(1)(B) of this section ap-
plies may petition the ConnlssIon for
an exemption from such rule... Sec-
tion 553 of title 5, United States Code
shall apply to action under this para-
graph.

Section 438.9 of the rule also ad-
dresses the factors which will be con-
sidered by the CominfssIon In deter-
mining whether an exemption is war-
ranted.

The Commission will consider fac-
tors such as the means available to the

state to enforce their provision, the
existence of any private rights of
action by an aggrieved consumer, and
the "readability" of notices directed to
the consumer to understand his or her
rights under the state law.

In some cases, the Commission will
necessarily have to balance competing
consideratons. For example, a state
law whidh applies a more stringent
substantive standard than the Com-
mission's cooling-off rule (Section
438.9 of the rule) but which lacked a
private right of action (either explicit-
ly by statute or through a lack of man-
dated contract language) or contained
inadequate notice provisions might
not satisfy the general standard of
"greater protection to the student:'

Finally, It should be emphaizd
that only state or local governmental
entities may request exemptions from
the Conmfion's rule under Section
438.9. Schools and other private par-
ties may not avail themselves of this
process. The determination to grant
an exemption to state law will neces-
sarily place the primary enforcement
burden back onto the state to enforce
Its provision. Such a decision should
be made solely by the state entity in-
volved. The only exemptions available
for which schools may apply is that
available under Section 18(g) of the
FTC Act; Le., should, a school believe
that Its peculiar circumstances war-
rant an exemption from the rule, it
may petition the Commission.

8. Economic Impac- on Small Bui-
nesses and Consumers.

It Is difficult to assess, with any
great degree of certainty, the likely
effect of this trade regulation rule on
small businesses. The evidence in the
record in this proceeding establishes
that a very high percentage of persons
who enroll in vocational school
courses drop out of those courses, fre-
quentiy during the first few classes, or
after having submitted only a few les-
sons. (327) In part, this high rate of
early drop-outs is the direct result of
the unfair and deceptive advertising
and enrollment practices employed by
some schools to recruit potential stu-
dents. (328) For example, counsel for
two of the mijor accrediting organiza-
tions admitted that many schools en-
gaged in practices which negate the ef-
fectiveness of existing cooling-off peri-
ods. (329) Thus, is is likely that to the
extent that this rule eliminates unfair
or deceptive advertising and enroll-
ment practices, and ensures students a
full and fair cooling-off period after
enrollment, the rule will have the
effect of reducing the number of stu-
dents who enroll in courses covered by
the rule. Although the rule will thus
be reducing the demand for this edu-
cational service, It will not be reducing
demand among those persons -who are
genuinely interested in the product
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and service being offered by industry
schools. Rather, the rule will prevent
or at least limit enrollments by per-
sons whose enrollments have been se-
cured through practices which violate
Section 5 of the FTC Act. '

Although the majority of all institu-
tions covered by this rule would be
considered "small businesses" the
Commission nonetheless believes that
all schools, regardlesb of size, should
remain subject t. the rule. The rule
recommended by the Commission's
staff would have exempted from its
coverage schools which enrolled fewer
than 75, enrollees in a single year.
Thus, many of the smallest schools'
would not have been directly affected
by the rule. However, considerable
negative comment was submitted by
other schools concerning this exemp-
tion. Some of these comments cdn-
tended that the 75 student limit was
arbitrary and unrealistically low. (330)
Other comments claimed that the
record demonstrated that the prac-
tices engaged in by schools enrolling
fewer than 75 students per year did
not differ substantially from larger in-
stitutions. (331) .The Commisson's
staff recommended this exemption pri-
marily to minimize the enforcement
burden on the Commission. However,
the Commission finds this reason to be
insufficient to warrant an exemption
in this case.

We have discussed In each section of
this statement, how students and po-'
tential students will benefit from the
substantive requirements of this rule-
and compared these benefits to the
costs and burdens imlposed on schools
subject to the rule. The Commission
believes that these benefits signifi-
cantly outweight the costs which com-
plying with the rule will impose on
either the schools or consumers. Set
out below is a brief recapitulation of
the burdens ind benefits deriving
from the rule.

Very little additional cost is imposed
on the schools by the cooling-off pro-
vision. Schools already comply with
the technical requirements of federal
and state coolizig-off laws (although
they frequently employ conduct' de-
signed to negate the effects of those

- protections) and the extension of this
rule both in terms of time (fourteen
days instead of three) and coverage
(all enrollments instead of only those
consummated away from the place of
business of the school) will-not appre-
ciably increase present compliance.
costs. (332)

On the other hand, the potential
student will be protected against the
untoward consequences of the accept-
ance process and will receive a longer
period of time to consider his enroll-
ment decision 'and evaluate 'the
school's track record.

RULES AND REGULATIONS

The costs of making-the track record
disclosures are also minimal. The col-
lection of graduation rate information
and its disclosure imposes no signifi-
cant economic burden on the schools.
The information as to how many stu-
dents graduate from a course and how
many drop out is readily available and
most schools already generate the In-
formation in the normal course of
'their operation

Schools which make express jobs or
earnings claims will usually have to
incur the costs ofsurveying their grad-
uates to obtain placement and earn-
ings data. However,-this information is
necessary to prevent deception "and to
place typical jobs and earnings claims
in a perspective which Is meaningful
to the potential student. The Conmis-
sion has found that the placement
record of the school is one of the most
important tools a. prospective student
can have in evaluating his or her en-
rolIment decision. Morever, the infor-
mation required to be disclosed by the
rule is the kind of information schools
must have in any event under existing
law in order to substantiate a Job or
earnings claim. Furthermore, to the
extent that schools will incur costs in
gathering this information, the evi-
dence shows that this cost will not be
substantial (333) Finally, schools can
avoid survey costs entirely by not
making express jobs or earnings

Insofar as the substantiation re-
quirement is concerned, the cost a
school must bear is dependent upon
the support which already exists for
.any given claim. If a reasonable basis
is already available, costs will be Insig-
nificant. If no support exists, the
school may have to Incur the cost of
conducting a survey in order to sub-
stantiate a claim it desires to make.
However this is a. value judgment en-
irely within the control of the school.
The pro rata refund requirement im-

posed by Section 438.4 of this rule
may have the effect of decreasing the
gross revenues of some institutions.
However, such a reduction should only
occur to the extent that unfair adver-
tising and enrollment practices are
being used. In some cases, there may
be rises in course costs. Nevertheless,
the evidence demonstrates that under
current refund-policies, drop-outs are
frequently subsidizing, the "stay-in-
school-students," thereby permitting
schools to maintain course costs below
the levels which a properly function-
ing market would establish. (334)
Thus, to the extent tuition costs may
rise in some instances, that fact is
likely to reflect only the true costs of
educating a student through to gradu-
ation.

The benefits of imposing the pro
rata refund are the elimination of in-
dentives to engage in the harmful mar-

keting practices which the Commis-
sion has found to exist in the vocation-
al school industry. As we have already
discussed in section C(6), supra, the
Commission believes that the pro rata
refund remedy Is a. very effective
means of preventing these marketing
abuses from continuing.

9. Readability of the Rule.
In this rule, the Commission has

taken a major step toward the goal of
writing understandable regulations.
The rule requires that two notices be
directed to students; the first of these
is inserted in the enrollment contract,
the second is mailed to the student
after the enrollment contract Is
signed. (335) These notices explain to
the student his or her cooling-off and
refund rights. In addition, the rule
specifies the format to be used by
schools to inform potential students of
the school's graduation and placement
rates. (336) Each of these documents
had been carefully written, and they
have been reviewed by "readability"
experts to help ensure that the lan-.
guage used is' readable.

In the version of the rule recom-
mended in the Staff Report, a similar
effort had been made to ensure that
the notices were readable. However,
the notices recommended at that time
were subjected to- considerable criti-
cism by schools who contended that
the notices were unduly simplistic,
negative in tone, and suggestive to stu-
dents that they should drop out of the
school: (33?)

The notices adopted by the Commis-
sion are premised on two basic princi-
ples. First, language was employed
which would impress upon the, con-
sumer the solemnity which should
attend the execution, or cancellation,
of a contract. Second, readability and
brevity are not necessarily synony-
mous.

The notices which the rule requires
vary with type of course, and whether
or not the school makes a separate
equipment charge. In all, there are
eight different course options, each of
which requires different language in
the notices. (338) Just as the notices
were drafted to be easily understood
by consumers, the notices have been
written so as to enable a. school to read
the rule and quickly ascertain precise-
ly what conduct is required of It. Cross
references and bracketed alternative
language have, where possible, been
eliminated. Thus, for each of the eight
course options, the rule contains the
complete notice required, with the op-
tional language inserted for each case.
Although such specificity Increases
the. length of the rule it greatly en-
hances the ability of a school to look
at the rule, and see precisely what lan-
guage must be included in its notices.

10. Effective Date of the Rule.
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In establishing January 1, 1980, as
the effective date of the rule, the
Commission was cognizant of two fac-
tors. First, schools would need time to
acquire graduation 'and placement in-
formation for their disclosure forms;
second, schools would need lead time
to make changes in their documents
and promotional materials.

Graduation and placement informa-
tion must be gathered in terms of base
periods six months long. Additionally,
a four month period must elapse
before information from the most
recent base period can be used. The ef-
fective date set by the Commission
will allow schools to "start with the
period, January 1, 1979, through June
30, 1979, as the first base period.

The rule requires a four base period
disclosure (2 years), where available
for home study schools because of the.
longer enrollment times involved. Amni.mum two base period disclosure is
permitted if students have enrolled
only during those periods. Similarly,
for residence schools without fixed
class schedules, the disclosure will usu-
ally be comprised of two base periods.
The rule's effective date does not pro-
vide enough time for initial disclosures
covering more than one base period.
Therefore, for the first six months
after the effective date, those schools
will have to disclose the information
for only one base period even if the
disclosure places the overwhelming
majority of students in the "still en-
rolled" category. This represents a
temporary deviation from the rule's
-standard. However, the Commission
believes that, in the interim, some In-
formation is better than none at all.

The lead time permitted by the
Commission should be ample for the
changes which must be made in
schools' documents and promotional
materials. This time should also
permit schools to expend or signifi-
cantly reduce current supplies of non-
complying materials.
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tended a class.

154. Id.; Staff Report at 174-175.
155. Id. at 174.
156. Id. at 176-180.
157. Id. at 181.
158. Id at 181-182.
159. See Staff Report at 182-183; Presiding

Officer's Report at 145.
160. See Staff Report at 184, 404-417.
161. See Staff Report at 184, 404-417: Pre-

siding Officer's Report at 145-146.
162. See Staff Report at 185-187.
163. See section B(1)(d), supra.
164. See Staff Report at 188-190.
165. 38 U.S.C., § 1776, 1786.
166. HEW, USOE, "Federal, State and Pri-

vate Programs of Low Interest Loans jo Stu.
dents in Institutions of Higher Learning,"
40 Fed. 7586 (Feb. 20, 1975), 45 CFR,
§177.63(a). See Staff Report at 191-192.

167. See Staff Report at 193-196.
168. Id. at 196-197.
169. Id. at 197-199.
170. Id. at 199-.200.
171, HEW, Region IV, Audit Report-Al-

verson-Draughon Business College, Bir-
mingham, Ala. (Dec. 31, 19741. Exhibit 1-
193: HEW. Region IV, "Task Force Review
of Florida Proprietary Vocational Schools
Participating in the Guaranteed Student
Loan Prograni," Exhibit H-201. Subsequent
to these findings. Congress enacted the Edu-
cation Amendments of 1976, Pub. L. No. 94.-
482, 90 Stat. 2081 (1976). containing provi-
sions regarding student consumer Infornia.
tion services and authorizing the Commis-
sioner of Education to suspend or terminate
the eligibility status of any Institution
found to have engaged In substantial ails-
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representation of the nature of Its educa-
tional program, its financial charges, or the
employability of Its graduates. A representa-
tive of the Office of Education testified
before the Commission that USOE is pres-
ently drafting regulations and Implement-
ing others addressed to these problems and
is undertaking an effort to assist states In
strengthening their own legal approval
processes. Testimony of John R. Proffitt.
Office of Education, HEW, on January 12.
1978 at 127-130.

172. See Staff Report-at 200-207. 454-470."173. Id. at 470-474. The Commission
wishes to make it clear that it Is not finding
that adherence to the refund standards em-
ployed by the major acerediting -associ-
ations, and by the Veterans Administration
pursuant to 38 U.S.C. 1776(c), constitutQ
unfair acts or practices within the meaning
-of Stction 5 of the FTC Act. The Comnls-
sion is concerned that these standards are
not sufficient to dissuade schools from the
unfair and deceptive practices Identified in
the record.

174. Id. at 210.
175. See section B(3)(a), supra" Staff

Report at 211-212.
176. See Staff Report at 214.
177. Id. at 214. 257, 280-315.
178. Id. at 215-217.
179. Id at 217-222.
180: Wellford W. Wilms. "The Effective-

ness of Public and Proprietary Occupational
Training," Center for Research and Devel-
opment in Higher Education. University of
California. Berkeley (Oct. 31, 1974). Exhibit
C-110: See Staff Report at 217-219.

181. See Staff Report at 220-222.
182. See section B(5), supra.
183. See Staff Report at 208-209, 217-222.
184. Id. at 229-240.
185. Id at 240-244.
186. Id at 245.
187. Id. at 245-247,
188. Id. at 223-247.
189. Id. at 229.
190. Id. at 217. 229, 506-509.
191. Id. at 258a-334.
192. Id. at 259-276,-511-512.
193. Id. at 259-260.
194. Id. at 259. 511-512.
195. Id. at 184-188, 260-263.512.
196. Id. at 259,512.
197. Id. at 264-274.-
198. Id. at 267-271.
199. Id. at 269-274.
200. See section B(3) and (4). supra.
201. See Staff Report at 274-276. 512-513.
202. Id. at 276-280, 291-294.
203. 38 U.S.C. §§1653(a), 1978; 20 U.S.C.

§ 1141.
204. See Staff Report at 513.
205. Id. at 513.
206. Id. at 282-283, 283-291.
207. Id. at 295-297.
208. Id. at'301. 308-311, 514.
209. See section B(4-)(b). supra.
210. See Staff Report at 153-162, 276-277,

283-287, 291-295, 297-309.
211. Id. at 157, 286, 300-309, 509-510.

Clearly, Congress' decision to Impose a fifty
percent placement requirement upon
schools who wish to receiveVA money bas
mitigated this effect to some extent.

212. Id. at 290,311.
213. Id. at 288-291, 311-315, 514-516. See

also Education Amendments of 1976. Pub.
L, No. 94-482, 90 Stat. 2081 (1976); Veterans'
Education and Employment Act of 1976,
Pub. L. No. 94-502,90 Stat. 2383 (1976); note
171 supra. While more recent legislatton

does serve to strengthen Federaly-assIsted
programs, It does not encompa s- the uni-
verse of schools covered by this rule. As al-
ready indicated above, the Commission does
not believe that Improved performance by
state and private aecrediting agencies. even
If achieved, is sufficient to provide the scope
of relief included In this rule since these
agencies are not readily equipped to prevent
unfair and deceptive practices.

213a. Testimony of Andrew H. Thornton.
U.S. Veterans' Administration, January 12,
1978, at 42-44.

214. See Staff Report at 315-322
215. Id. at 320-321.
216. Id. at 318-326, 516.
217. See, e.g, post-record comment of

Cleveland Institute of Electronies. Exhibit
Q-29 at 13; post-record comment of LaSalle
Extension University Exhibit Q-48 at 40-45.
79-81. 98-106, 145-50: and post.record com-
ment of National Home Study Council, Ex.
hibit Q-79 at 30-33.

218. Id.; see also Staff Report. Part L sec-
tion IV(D).

219. 16 C.F.R. Part 234.
220. Nationwide Training Service. Docket

C-2814: American Tractor Trailer Training
School. Docket D-9025: Career Academy. C-
2546; Commercial Programming Unlimited.
Docket D-9029; Diesel Truck Driver Train-
Ing School, Docket C-2759; Driver Training
Institute, Docket D-9060; Electronic Com-
puter Programming Institute. Docket D-
8952; Lear Siegler. Inc., Docket D-8953:
Fuqua Industries, Docket D-2626: Control
Data Corp., Docket D-8940; Lafayette Acad-
emy, Docket D-8963: LaSalle Extension Uni-
versity. Docket P-5907; 1 Business
Schools of Sacramento. Docket C-2500; Na-
tionwide Heavy Equipment Training Serv.
ice, Docket C-2759; New England Tractor
Trailer Training, Docket D-9026: N'w York
School of Computer Technology. Docket D-
9029; Tri-State Driver Training. File No.
732-3409; Weaver Airline Personnel School.
Docket C-2638; Worldwide Systems, Exhibit
C-2683; Jetma Technical Institute Docket
i6-90)61; Bell & Howell, Docket D-9099; La-
Salle Extension University, Docket D-9110.

221. See discussion under section c(4Xe)
infra.

222. Section 438.1(e) of the rule.
223. See, e.g., post-record comment of

AICS. Exhibit Q-15 at 92-98: post record
comment of NHSC. Exhibit Q-79 at 71-74.
134-35.

224. Id.
225. See, e.g.. post-record comment of

Montana Auto College. Exhibit Q-74 at 1:
post-record comment of National I Home
Study Council Exhibit Q-79; post.record
comment of Ohio School of Broadcast Tech-
nique, Exhibit Q-82 at L

226. See Staff Report, Part IJ. section
VI(C) at 522-25.

227. Indeed, elimination of abuses n the
private sector may serve to reduce the In-
centive of public tchools to copy those prac-
tices.

228.16 C.F.R. Part 429.
229. The definition of "Consumer Goods

or Services" which are covered by the rule.
includes courses of training or instruction.
16 C.F.R. 429 note I b.

230. Section B(4)(a)(3), supra.
23L See, eg, of B. Craig, Assistant Attor-

ney General. State of Wisconsin. '1r. 7053:
Testimony of B. Ehrlich. Legal Counsel to
iNHSC and NATTS. Tr. 9392.

232. International Correspondence
Schools, sales training materials. "10

Golden Selling Rules." Exhibit E-24. Other
examples of this practice are found in the
Staff Report, Part L section V(C) at 151-52.

233. See section BC4XaX3). supra.
234. See Presiding Officer's Report at 168.
235. See section 438.2(d) of the recom-

mended final rule found at page 346 of the
Staff Report,

236.38 U.S.C.A. § 1786(b).
237. See, e-g poct-record comments of Co-

lumbLa School of Broadcastin&. Exhibit Q-
31 at 3; post-record comment of Control
Data Institute. Exhibit Q-33 at 12; post-
record comment of LaSalle Extension Uni-
versity. Exhibit Q-58 at 145-46.153-54.

238. See., e.., post-record comment of ITT
Educational Services. Exhibit Q-50 at 17;
post-record comment of Penn Technical In-
stitute. Exhibit Q-88; past-record comment
of Rhode Island Association of Career and
Technical Schools Exhibit Q-95 at 3-4.

239. See section 438.2(c) of the rule.
240. The notice of cooling-off rights con-

tained In Sections 438.5 and 438.6 require
such a notification.

241. In the disclosure of cooling-off rights
which 1s mailed to the student pursuant to
Section 438.6 of the rule, the school..must
I nsrt the expiration date of the cooling-off
period.

242. Section 438.5 of the Rule.
243. See section B(4Xa)(2), supra.
244. Supra. note 237.
245. 38 U.S.C.A. § 1786CW) and implement-

ing regulations.
246. See, e.g., post-record comment of

NHSC, Exhibit Q-79 at 103-109; post-record
comment of Rhode Island Association of
Career and Technical Schools. Exhibit Q-95
at 3.

247. See section C(9), irfra.
248. See section B(5), supra.
249. Id,
250. Id.
251. See section B(7). supra.
252. See section B4(a)(3). srpa.
253. See section B4(aX2). sup.
254. It is well established that an unfair or

deceptive act or practice in violation of Sec-
Uon 5 of the Federal Trade Commission Act
can arise from the silence of the advertiser
as well as from affirmative representations.
See, e.g, Fisher & DeRitls. 49 FTC 77
(1952); Stupell Enterprises, Inc. 67 FTC 173
(1965); Bantam Books. Inc. v. FTC. 275 F.2d
6C0 (2nd Cir. 1960). cerL denied, 364 U.S. 819
(1960); Kerrm v. FTC 265 F.2d 246 (10th
Cir. 1959) cert denied, sub. norm. Double
Eagle Refining Co. v. FTC. 361 US. 818
(1959). The school need not have taken any
affirmative action to create consumer mis-
beliefs: a violation of law may result from
an advertiser or saleman's silence about a
material fact concerning which consumers
may make erroneous assumptions. Silence
that unfairly harms the economic interests
of consumers has with some frequency been
the subject of other Federal Trade Commis-
sion Rules: The Failure to Post Minimum
Research Octane Numbers on Gasoline Dis-
pensing Pumps Constitutes an Unfair Trade
Practice and an Unfair Method of Competi-
tion. 36 Fed. Reg. 23871 (1921); effective
date stayed and plaintiff's motion for sum-
mary judgment granted in suit questioning
FTC authority to promulgate TRR's Na-
tional Petroleum Refiners Association Y.
FTC 340 P. Supp. 1343 (DDC 1972;. rerened
and remande, 482 F.2d 672 (D.C. Cir. 1973),
cerL denied. 415 U.S. 951 (1974); Trade Reg-
ulation Rule. Care Labeling of Textile
Wearing apparel, 36 Fed. Reg. 2388 (1972);
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Trade Regulation Rule Relating to Incan-
descent Lamps, 35 Fed. Reg. 11784 (1971);
Trade Regulation Rule, Unfair or Deceptive
Advertising and Labeling of Cigarettes in
Relation to the Health Hazards of Smoking,
29 Fed. Reg, 8324 (1964). These rules were
adopted to prevent unfairness due to the ab-
sence of information about the nature of
the product. The Octahe Rule, for example,
found that consumers needed essential
product information. In this instance, con-
sumers faced a great variety of grades and
brands of gasoline, and, absent octane dis-
closures, they could neither relate gasoline
varieties to their automobile requirements
so as to avoid engine damage, nor price-shop
for gasoline. Lacking octane information,
consumers often purchased gasoline of
higher expense and octane quality than
their automobile required. Again, the Com-
mission found that under the, circum-
stances, failure to disclose octane values was
an unfair trade practice- and sa ordered
their disclosure. See also Manco Watch
Strap Co., Inc., 60 FTC 495 (1962); and
Mohawk Refining Corp., 54 FTC 1071, 1077
(1958): "The appeal also contends that no
power is conferred under the Act to require
revealing statements- in cases of non-disclo-
sure unless the challenged practice also is
accompanied by false statements of affirma-
tive misrepresentation pertaining to the ar-
ticles offered. This -legal concept is errone-
ous. The Commission has plenary power to
require affirmative disclosure of miaterial
facts in 'situations where seller silence re-
suits in deception of purchasers." Affd,
Mohawk Refining Corp. v. FTC, 263 *F.2d
818, 820 (3d Cir. 1959). cert. denied, 361 U.S.
814 (1959).

255. See section B2 supra.
256. See, e.g., post-record comment of Co-

lumbia School of Broadcasting, Exhibit Q-
31 at 2; post-record comment of NATTS, Ex-
hibit Q-77 at 46-7.

257. See, eg., post-record comment of Mis-
sour Association of Private Career Schools,
Exhibit Q-73 at 1; post-record comment of
Montafta Auto College, Exhibit Q-74 at 3;
and post-record comment of The Plaza
School, Exhibit Q90 at 1.

258. Presiding Officer's Report at 123.
259. See, eg., post-record comment of

AICS, Exhibit Q-15 at 52; post-record com-
ment of Control Data Institute, Exhibit Q-
33 at 9.

260. See section 438.3(a)(5) of the rule.
261.45 CFR §§ 100-196.
262. 45 CFR § 177.64.
263. 45 CFR § 177.71.
264. 35(b) supra.
265. See section 32(b) supra.
266. See sections B1 and B3(a) supra.
267. See section B7 supra.
268. Id
269. See sections 33(a) and B7 supra.
270. See section B3(a)1 supra.
271. See section B3(a)2 supra.
272. Id.
273. See footnote 254 supra.
274. Pfizer Inc. 81 FTC 23 (1972).
275. d. at 64.
276. Section 438.3(b) of the rule.
277. Id.
278. See, e.g., post-record comments of ITT

Educational Services, Inc., Exhibit Q-50 at
9-10; post-record comment of Mandl School
for Medical and Dental Assistants, Exhibit
Q-65 at 4.

279. See, eg., post-record comment of
NHSC, Exhibit Q-79 at 57-60, 125-26.

RULES AND 'REGULATIONS

280. See Appendices A-C of the rule. In his
report the Presiding Officer noted both the
desirability of permitting some leeway in
this area as well as,the potential for abuse.
Presiding Officer's Report at 105.

281. See,' eg., post-record comment of
AICS, Exhibit Q-15 at 38.

282. See, eg., post-record comment of
AICS, NATTS and NHSC, Exhibit Q-16 at
9.

283. See, eg., post-record comment of Con-
trol Data Institute, Exhibit Q-33 at 5-6.

284. Section 438.7(a) of the rule.
285. 16 C.F.R. section 456.5.
286. Virginia Pharmacy Board v. Virginia

Consumer Council 425 U.S. 748 (1976); Bates
v. State Bar of Arizona 433 U.S. 350 (1977).

287. Virginia Pharmacy Board v. Virginia
Consumer Council 425 U.S.748, 771-772 and
n. 24 (1976).

288. Id.
289. See, e.g., post-record comment of

AICS, Exhibit Q-15 at 33-34.
290. See, e.g., post-record comment of Con-

sumer Federation of America, Exhibit Q-
127 at 22.

291. Commission decisions have held that
it is an unfair and deceptive act or practice
violating Section 5 of the Federal Trade
Commission Act to make an advertising rep-
resentation without adequate substantiation
at the time the claim is first disseminated.
See Fedders Corporation, 85 FTC 38, (1975);
Firestone Tire and Rubber Co., 81 FTC 398
(1972), aff'd, 481 F.2d 246 (6th -Cir. 1973),
cerL denied 414 U.S. 1112 (1973); Pfizer, Inc.

-81 FTC 23 (1972). In Pfizer, the Commission
concluded that "the making of an affirma-
tive product claim in advertising is unfair to
consumers unless there is a reasonable basis
for making-the claim."

292. See Section B(3)(a), supra.
293. The requirement-that a school have

in Its possession at the time It makes a rep-
resentation, substantiating -material which
constitutes a reasonable basis for the claim
derives from the Commission opinion in
Pfizer, supra. The Commission in Pfizer in-
dicated that the materials constituting the
reasonable basis. must exist before the time
the representation is made. See 81 FTC at
64.

294. See Section 18(a)(1)(B).
295. The Commission's cooling-off rule is

found at 16 C.F.R. Part 429.
296. See section B(4)(a)(2), supra
297. Id.
298. See section B(4)(a)(1). supra. -
299. See section (b)(a)(1), supra.
300. Id. '
301. See section B(3)(b)(1), supra.
302. See section B(4)(a), supra.
303. See section B(3)(b)(1), supra.
304. See section B(3)(b)(2) and B(4)(a)(2),

supra.
305. This approach is by no means novel.

In Arthur Murray Studio Of Washington v.'
FTC, 78 FTC 434 (1971). aff'd, 458 F.2d 622
(5th Cir. 1972), a Commission order limiting
consumers' contractual obligations to a
seller to $1500 was upheld. The Commission
had found "intense, emotional and unre-
lenting sales pressure to persuade a prospect
or student to sign a long-term contract and
that such a person is insistently ' urged, ca-
joled, and coerced to sign a contract hur-
riedly and precipitatedly through use of
persistent and emotionally forceful sales
presentations which are often of several
hours' duration." Id. at 439. The Conmmls-
sion justified the remedy of limiting the

- contractual obligation stating: "The greater

the gains or rewards respondents will reap,
the greater their incentive will be to engage
in these practices or to devise more elabo-
rate methods to accomplish the desired
end."

306. See, e.g., post-record comment of La.
Salle, Extension University, Exhibit Q-58 at
155.

307. See Veterans Administration Inter-
pretation, Exhibit R-1.

308. Id.
309. See, e.g., post-rebord comment of In

ternational Correspondence Schools, Exhib'
it Q-49 at 41 post-record comment of TMI
Communications, Inc., Exhibit Q-104.

310. See, eg., post-record comment of Co-
lumbia School of Broadcasting, Exhibit Q-
31 at 4; post-record comment of Nat'l Assocl-
ation of Cosmetology Schools, Exhibit Q-76
at 4.

311. See, *e.g., post-record comment of
Cleveland Institute of Electronics, Exhibit
Q-29 at 9.

312. Presiding Officer's Report at section
VI.

313. See, e.g., post-record comment of ICS,
Exhibit Q-49.

314. See Staff Report, Part II, section
IV(E)(1)(c).

314a. Schoolb which are doing a good Job
of placing their graduates should have a
better opportunity to attract students than
at present, since employment data are not
now required to be kept in any comparable
fashion. Accordingly, advertising and re-
cruitment costs may decline for some
schools.

315. See Presiding Officer's Report at 201.
Of course, during the transitional period Im
mediately following promulgation of this
rule some uncertainty will exist until expe-
rience has been gained in the new regula-
tory environment. However, this will be only
a temporary difficulty.

316. See Section 438.4 of the rule,
317. See, e.g., post-record comment of

NATTS, Exhibit Q-77 at 19-22, 34, 41-42,
318. The right to return equipment under

the rule, and receive a pro rata refund on its
cost, is not dependent upon the condition of
the equipment when returned. The alterna.
tive would be to require that the student
return the equipment in-"usable" of "resal
able" condition. Similar enforcement and In'
terpretive problems would attend the Impo.
sition of such standards as arise in the de.
termination of "fair market retail value."

919. The refund policies of AICS and
NHSC have no equipment exceptions, These-

"policies and those in the states are detailed
in the Staff Report, Part I, section VI(B).

320. See section 438.4(c) of the rule.
321. See Staff Report at 347.
322. See, eg., post-record comment of

Automation Academy, Exhibit Q-19; post.
record comment of NHSC, Exhibit Q-19 at "
43-44, 86-91.

323. See, e.g., post-record comment of
A.B.C. Training Center, Exhibit Q-02 at 1;
post-record comment of Advanced Career
Training, Exhibit Q-04 at 3; post-record
comment of AICS, Exhibit Q-15 at 82: post.
record comment of NATTS, Exhibit Q-77 at
32-35.

324. 15 U.S.C. § 2301 et seq.
325. Section 111(c)(2) of Title I of the

Magnuson-Moss Act.
326. Section 109 of Title I of the Magnu-

son-Moss Act.
327. See Section B(5)(a), supra.
328. These practices are catalogued at sec.

tions B (4) and (5), supra.
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329. Testimony at Bernard Ehrlich. coun-
sel to National Association of Trade and
Technical Schools and National Home
Study Council. at Tr. 9392.

330. See, _g., post-record comments of As-
sociation of Independent Colleges and
Schools, Exhibit Q-15 at 22-24; post-record
comment of Laurel Beauty Academy. Exhib-
it Q-60 at 36; and post-record comment of
Southwestern Institute, Inc, Ekhibit Q-99.

331. See, ag., post-record comment of
Chester Institute for Technical EdUcation.
Exhibit Q-26 at 3; post-record comment of
Cleveland Institute ,of Electronics, Exhibit
Q-29 at 6; post-record comment of Control
Data Institute. Exhibit Q-33 at 6-7; post-
record comment of National Association of
Trade and Technical Schools, Exhibit Q-77
at 23-24; and post-record comment of San
Francisco Consumer Action. Exhibit Q-160
-at 36.

332. Many schools are already under an
obligation to give written cooling-off notices
to satisfy the existing requirements of the
Commission's cooling-off nile (16 CFR Part

.429). The rule will, however, impose the ad-
ditional cost of postage because schools
must now mail the disclosure to the student
rather than delivering It at the time the stu-
dent signs the enrollment contract.

333. See Staff Report at 252-54; Presiding
Officer's Report at 92. Since the placement
disclosures are included in the same enve-
lope as the cancellation notice, no addition-
al costs will be incurred.

334. Id. at PartI, Section VI(C).
335. See Sections 438.5 and 438.6.
336. See Appendices A-C to 16 C.F.R. Part

438.
337. E.g., post-record comment of Atlanta

College of Business, Exhibit Q-18 at 2-3;
post-record comment of ITT Educational
Services, Inc., Exhibit Q-5) at 27-28; post-
record comment of National Home- Study
Council. Exhibit Q-79 at 119.

338. The rule categorizes four basic kinds
of courses: correspondence courses, resi-
dence courses which have fixed-class sched-
ules, residence courses which do not have
fixed-class schedules, and conbination
courses. Each of these four types of courses
is variedby whether the school makes asep-
arate equipment charge for the course.

Subchapter D of Chapter 1 of Title
16 of the Code of Federal Regulations
is amended by adding Part 438 to read
as follows:

Sec.
438.0 The Rule.
438.1 Definitions.
438.2 Enrollment and cooling-off period.
438.3 Disclosure of graduation and place-

ment rates.
438.4 Cancellation and refund procedures

after cooling-off period.
438.5 Contract notice.
438.6 Notice to be mailed.
438.7 Advertising disclaimers.
438.8 Miscellaneous requirements.
438.9 Preemptive effect of the rule.
438.10 Effective date of the rule.

Appendices A through S.

Aurnoay. 38 Stat 717. as amended (15
U.S.C. 41. et seq.).

§ 438.0 The Rule

In connection with the sale or pro-
motion of any, course in or .affecting
commerce, it is an unfair or deceptive

act or practice for any school to fall to
comply with the requirements set
forth in §§ 438.2 through 438.8 of this
Part.

§ 438.1 Definitions
For the porposes of this Rule, the

following definitions shall apply:.
(a) Prospective student: A "prospec-

tive student" Is any person who seeks
to enroll in a course but does not in-
clude any person whose enrollment
has been sponsored or required by a
government agency, charitable organi-
zation, labor union, school (other than
the school in which enrollment is
being made), or the person's employer,
when that agency, organization.
union, school or employer has Identi-
fied and selected the course to be
taken.

(b) Student A "student" Is any
person who has signed an enrollment
contract with a school and not can-
celled that contract before the cool-
ing-off period specified in §438.2 of
this rule-has ended.

(c) Course. (1) The term "course"
means a residence, correspondence or
combination program of study, educa-
tion, training, or instruction consisting
of a series of lessons, and/or classes
which are coordinated, arranged, or
packaged to constitute a curriculum or
program of.instruction and sold collec-
tively, so long as the course purports
to prepare or qualify individuals, or
improve or upgrade the skills Individ-
uals need, for employment in any spe-
cific occupation, trade, or in job posi-
tions requiring mechanical, technical,
business, trade, artistic, supervisory,
clerical or other skills.

(2) the term "course" shall not be
construed to Include high school equi-
valency courses or general self-Im-
provement courses which do not pur-
port to offer training necessary to
obtain employment in a specific skill
or trade.

(3) The term "course" shall not be
construed to include a program two
years in length or longer which con-
sists of accredited college level instruc-
tion that culminates in a standard col-
lege degree, as defined in 38 U.S.C.
1652(g), as amended.

(4) The term "course" shall not be
construed to include any course whose
total contract price Is less than one
hundred dollars ($100), provided that
the student has not enrolled in any
other course with that school during
the calendar year and that the school
does not offer any other "course" as
defined by this paragraph, for one
hundred dollars ($100) or more.

(d) Total contract Pric The "total
contract price" is the total price paid
or to be paid by the student for the
property or services which are the sub-
ject of the enrollment contract, Includ-
ing charges for registration, ancillary

services and any finance charges de-
termined in accordance with the Fed-
eral Reserve Board' Regulation Z (12
CFA 226.4). Any equipment which the
school provides to the student must be
Included within the total contract
price unless the school discloses in the
enrollment contract and the notice re-
quired by § 438.6 of this rule, the p~iee
being charged for the equipment. If
the equipment Is provided at different
points in time during the duration of
the contract, the amount being
charged for each installment of equip-
ment must be disclosed in the enroll-
ment contract.

(e-SchooL A "school" Is any person,
partnership or corporation engaged In
the operation of a privately owned
school, studio, institute, office or other
facility which offers residence, corre-
spondence or combination courses.

(f Graduate. A "graduate" is any
student who fully completes all of the
lessons or classes required by .the
school and discharges any other re-
quirements or obligations established
by the school as prerequisites for com-
pleting the full course of study.

(g) Fail to complete Any student
who does not fully- complete all of the
lessons or classes required by the
school as constituting the full course
of study and who cancels by any of
the methods prescribed in § 438A(a) of
the Rule shall be deemed to have
"failed to complete" his or her course.

(h) Actively enrolled Any student
who is neither a graduate nor has
failed to complete his or her course of
study shall be deemed to be "actively
enrolled."

(I) Base period. A "base period" is a
six-month period from January I
through June 30, or from July I
through December 31.

() Most recent base period The
"most recent base period" is the latest
base period, not including any base
period that ended within six months
of the time the disclosures are re-
quired to be made pursuant to
§ 438.3(a) of this Rule.

(k) Most recent graduating class
The "most recent graduating class" is
the class of graduates which most re-
cently completed Its course, but does
not include any graduating class
which completed Its course within six
months of the time the disclosures re-
quired by § 438.3Cb)(1) are to be made.

(1) New Course. A "new course" is
any course which has substantially
different course content and occupa-
tional objectives from any course pre-
viously offered by the school and
which has been offered for a period of
time less than six (6) months since:

(1) the graduation of one class or the
completion of one base period, which-
ever Is later, if a residence course; or
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(2) the completion of two (2) base
periods, if a correspondence school
course.

All courses offered by new schools,
which otherwise meet the require-
ments of paragraph (1) (1) or (2) of
this section shall be considered to be
new courses.

(m) Combination course. A "combi-
nation course" is any course that con-.
sists of both correspondence lessons
and residence classes.

(n) Constructive notice. A student
shall be deemed to have provided
"constructive notice" of his or her in-
tention to withdraw from a course:

(1) For residence courses with fixed
class schedules or the equivalent por-
tion of a combination course, by fail-
ing to attend residence instructional
facilities for a period of five consecu-
tive days on which that class meets;

(2) For residence courses without
fixed class schedules, or the equivalent
portion of a combination course, by
failing to attend residence classes or
failing to utilize residence instruc-
tional facilities for a period of sixty
(60) consecutive days;

(3) For correspondence courses of in-
truction, or the equivalent portion of
combination course, by failing to
submit a lesson for a period of 120 con-
secutive days.

(o) Course with/without a fixed class
schedule. A 'course without a fixed
class schedule" is a residence course
which does not have precise dates for
class admissions, where enrollees do
not attend classes by a prearranged
schedule, or where there is not a pre-
cise graduation date and in whichthe
financial obligation of enrolled stu-
dents is determined by the number of
lessons they have actually attended.
Any other residence course shall be
deemed to be a "course with a fixed
class schedule."

(p) Enrollment contract An "enroll-
ment contract" is any agreement or in-
strument, however named, which cre-
ates or evidences an obligation binding
a student to purchase a course from a
school, provided that the agreement or
Instrument is entered into after the ef-
fective date of this trade regulation
rule.

(q) Job'or earnings claim. A "job or
earnings claim" is any general or spe-
cific job or earnings claim.

(r) General job or earnings claim. A
"general job or earnings claim" is any
express claim or representation con-
cerning the general conditions or em-
ployment demand in any employment
market now or at any time in the
future or the amount of salary or
earnings generally available to persons
employed in any occupation.

(s) Specific job or earnings claim. A
"specific job or earnings claim" is any.
express claim or representation con-
cerning the employment opportunities

available to students or the demand
for students who purchase the school's
course, or the amount of salary or
earnings available to students who
purchase the school's course.

(t) Media advertisement. A "media
advertisement" is any advertisement
disseminated to the public by means
of print or broadcast media, including
newspapers, magazines, radio, televi-
sion, posters, or any other means. It
*does not include- promotional materi-
als that are mailed by a school or dis-
tributed by its sales representatives.

(u) Equipment. The term "equip-
ment" includes any tools or other de-
vices delivered to the student for use
in the course but does not include rec-
ords, tapes, slides, film, books, or any
other written course materials.

§ 438.2 Enrollment and Cooling-Off
Period.

(a) The school must give the pros-
pective student a completed copy of
the enrollment contract at the time
the prospective student signs the con-
tract or upon the school's receipt of an
enrollment contract completed entire-
ly by mail. The enrollment contract
must be written in the same language
as the oral sales presbntation, if any,
made by the school and must contain
the name and address of the school.

(b) The school must place on the en-
rollment contract the explanation of'
the prospective student's cooling-off
rights contained in the notice entitled
"CANCELLING THIS CONTRACT"
required -by § 438.5 of this rule. If the
school does not place the "CANCEL-
LING THIS CONTRACT" notice on
the front page of the enrollment con-
tract, the school must place on the
front page the following notice: "An
explanation-of your cancellation and
refund rights is on page of this
contract." This notice must be printed
in boldface type.

(c) After the schoolhas accepted the
enrollment contract of the prospective
student, the schobl must mail to the
prospective student the disclosure, of
the school's- graduation rate, and
placement'rate if applicable, required
by § 438.3 of this rule. In the'same en-
velope used to mail that notice to the
prospective student, the school must
also mail to the prospective student,
on a separate sheet of paper, the
notice entitled "HOW TO CANCEL
THIS. CONTRACT" required by
§ 438.6 of this rule.

(d) If a prospective student cancels
the enrollment contract during the
period described in the notices re-
quired by § 438.5 and § 438.6 the school
must refund all payments made by the
prospective student and cancel and
return any evidence of indebtedness
withii fourteen days after receiving
any notice of cancellation. If a school
fails to comply with § 438.5 and § 438.6,

It shall not retain any money or evi.
dence of indebtedness from a prospec-
tive student for that course.

(e) If a residence school-provides a
prospective student with equipment
during the cooling-off period, It must
disclose the amount being charged for
that equipment in the notice of cool-
ing-off rights Tequired by § 438.5 and
§ 438.6 of the rule. If the prospective
student cancels his or her enrollment
contract during the cooling-off period,
and returns the equipment to the
school within twenty (20) days from
the date of cancellation, no oharge
may be made by the school for the
equipment. If, however, the student.
fails to return the equipment within
the twenty (20) day period, the school
may retain the amount disclosed.
Any equipment provided to a. student
by a correspondence school during the
cooling-off period, may be retained by
the student without charge If the stu-
dent cancels during the cooling-off
period.

§ 438.3 Disclosure of graduation and
placement rates.

(a) On the Disclosure Form entitled
"How Our Students Are Doing", de-
scribed by paragraph (e) of this Sec-
tion, a school shall disclose Its gradua-
tion rate for the course that is the
subject of the enrollment contract in
the following manner:

(1) For residence courses with fixed
class schedules, the school shall dis-
close these figures for Its most recent
graduating class:

(I) the number of students;
(1) the number and percentage of

students who graduated;
(li) the number and percentage of

students who failed to complete;
Provided that, if a course has more

than one graduating class during Its
most recent base period (as defined in
§ 438.1(j)), the school may disclose Its
graduation rate in accordance with
paragraph (a)(2).

(2) For residence courses without
fixed class schedules, the school shall
disclose these figures for individuals
who became students during the
school's most recent two base periods
or most recent base period if individ-
uals only became students during that
period:

(i) the number of students;
(ii) the number and percentage of

those students who graduated;
(ill) the number and percentage of

those students who failed to complete
during that time;

(iv) the number and percentage of
those students who remained actively
enrolled at the end of that time.

(3) For correspondence or combina-
tion courses, the school shall disclose
-these figures for individuals who
became students during the school's
most recent four base periods, or most
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recent two or three base periods if in-
dividuals only became students during
those periods:

(i) the number of students;
(ii) the number and percentage of

those students who graduated;
(iII) the number and percentage of

those students who failed to complete
during that time; -

(iv) the number and percentage of
those students who remained actively
enrolled at the end of that time.

(4) For new courses (as defined in
§ 438.1(1)), the school shall make the
following disclosure:

Since this course is new, we are not able to
give you information on the graduation or
placement rates of our students, or the
amount of money you might earn after com-
pleting this course. As an alternative, we
suggest you talk to a job counselor or state
employment office about your chances of
finding a job in the field we train you for.
They will have current information on Job
opportunities in the area where you live. In
addition, they can offer you information on
starting salaries and requirements for prior
work experience.
Provided, however, that a new course
with respect to which no general job
or earnings claim is made may make
the following disclosure:

Since this course is new, we are not able to
give you information on the graduation rate
of our students.

(5) A school may, at its option, in-
clude thq following statement on the
Disclosure Form in the manner shown
on Appendices A-C.

In evaluating these figures, you should
know that students may drop out of a
course for a variety of reasons. These range
from dissatisfaction with the course to in-
ability to do the work. Other students drop
out of school for personal reasons.

(b) If a school makes a job or earn-
ings claim for a course other than a
new course, the school shall disclose
the following placement information
on the Disclosure Form entitled "How
Our Students Are Doing," described
by paragraph (e) of this section for
each course that is the subject of the
enrollment contract:

(1) For residence courses with .fixed
class schedules, the school shall dis-
close these figures for its most recent
graduating class:

(i) the number and percentage of
graduates who obtained employment
in jobs for which the course prepared
them -within four months of leaving
the course;

(ii) the number and percentage of
these graduates by their yearly gross
salary, in increments of two thousand
dollars ($2,000);

(iII) the number and percentage of
these graduates who refused to pro-
vide salary information.

'Provided that, if a course has more
than one graduating class during its
most recent base period (as defined in

RULES AND REGULATIONS

§ 438.1()), the school may disclose its
placement rate in accordance with
paragraph b(2).

(2) For residence courses without
fixed class schedules, the school shall
disclose these figures for individuals
who became students during the
school's most recent two base periods,
or most recent base period if individ-
uals only became students during that
period:

(I) the number and percentage of
graduates who, within four months of
leaving the course, obtained employ-
ment in Jobs for which the course pre-
pared them;

(ii) the number and percentage of
these graduates by their yearly gross
salary, in Increments of two thousand
dollars ($2,000);

(ill) the number and percentage of
these graduates who refused to pro-
vide salary information.

(3) For correspondence or combina-
tion courses, the school shall disclose
these figures for individuals who
became students during the school's
most recent four base periods or most
recent two or three base periods if in-
dividuals only became students during
those periods:

(i) the number and percentage of
*graduates who, within four months of
leaving the course, obtained employ-
ment in jobs for which the course pre-
pared them;

(ii) the number and percentage of
these graduates by their yearly gross
salary, in increments of two thousand
dollars ($2,000);

(ill) the number and percentage of
these graduates who refused to pro-
vide salary information.

(4) A school may, 'at its option, In-
clude the following statement on the
Disclosure Form In the manner shown
in Appendices A-C:

In evaluating our record, remember not
-all of our students took this course to get a
Job In the field of [school to Insert area of
training]. Also, we were unable to reach
some of our graduates to see if they got
jobs. So. our placement percentage might be
understated.

(c) The disclosure specified by para-
graph (b) of this section must be based
on the school's actual knowledge of its
students' experiences. Actual knowl-
edge shall be verified, at a minimum,
by a list that includes the following in-
formation for each student who Is
counted as obtaining employment in a
job for which the course prepared him
or her.

(1) the student's name and address
(or telephone number);

(2) the employer's name;
(3) the name or title of the job ob-

tained;
(4) information that indicates that

the job was obtained within four (4)
months of leaving the course; and
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(5) tha student's annual gross salary
expressed in increments of two thou-
sand dollars ($2,000), or an indication
of the student's refusal to provide
such salary information.

(d) No school shall make any specific
Job or earnings claim for a new course.

(e) The Information required oir per-
mItted to be disclosed under-para-
graphs (a) and (b) of this section shall
be contained in a Disclosure Form en-
titled "How Our Students Are Doing."
The Disclosuie Form shall contain no
other information or representations-
The name of the school and the
course shall appear at the top of form,
immediately below the title of the
form. The format of this notice must
cqnform to the examples set forth in
Appendices A-C, including the same
capitalization and underlining of
words. This form must be mailed to all
prospective students who have signed
enrollment contracts. It must be
mailed in the same envelope as the
notice explaining the prospective stu-
dent's cancellation, cooling-off and
refund rights required by §438.6 of
this rule. No other materials may be
included in that envelope. .

(f) If a school makes a general job or
eanjings claim or a specific job or
earnings claim that is not substantiat-
ed by the Disclosure Form required by
paragraph (e) above, the school must
possess a reasonable basis for each
such claim at all times that the claim
Is made and the school must not know
or have reason to know bf facts which
would make the claim Inapplicable to
the school, its enrollees or a particular
geographical area served by the
school. A "reasonable basis" shall con-
sist of a statistically valid and reliable
survey which substantiates the claim.

(1) Nothing In-paragraph (f) above
shall be construed as prohibiting
schools from making Jobs or earnings
claims which are substantiated by pro-
jections from the "Occupational Out-
look Handbook" published by the
Bureau of Labor Statistics or by simi-
lar prdjections published by other fed-
eral or state agencies. However, when
such claims are contained in non-
media advertising, the schools must
clearly and conspicuously disclose in
immediate conjunction with the claim,
any limitations, restrictions or caveats
accompanying or made applicable to
those projections in their original
source.

(2) A school shall maintain records
adequate to disclose the facts upon
which each claim covered by this para-
graph is based. Such records shall be
maintained for three years from the
date the claim is made, and. after com-
pliance with any applicable federal
law concerning the privacy or confi-
dentiality of student records, shall be
made available for inspection and
copying by Federal Trade Commission
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officials upon reasonable notice and
during regular business hours.
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lessons required to complete the
course; and

(!III if atiivi i-iin +n +1,.
§438.4 Cancellation and Refund Proce- school within 21 days of withdrawing

dures After Cooling-Off Peribd, from a course all of the equipment
(a) After the cooling-off period pro- provided by the school, the school

vided for in § 438.2 has ended, a stu- must add the cost of this equipment
dent may cancel his or her enrollment (as disclosed in § 438.1(d)) to the total
in the course by writen notification to contract price. This figure should then
the school. Cancellation by the stu- be multiplied by the figure calculated
dent is effective on the date the stu- in paragraph (2)(ii) above.
dent malls or delivers written notifica- . If the student does not return-the
tion to the school or on the date that equipment within 21 days to the
the student gives the school construe- school, the school may retain ,the full
tive notice (as defined in § 438.1(n)) of - amount of the equipment charge plus
his or her intention to withdraw from the pro rata portion of the total con-
the course, tract price.

(b) If a student gives the school writ-' (3) For combination courses, the
ten notice of his or her intention to school must designate separate prices
remain enrolled in a course, the time for the residence and correspondence
period for measuring constructive -portions of the course in the enroll-
notice will begin anew from the date ment contract, 'and the pro rata por-
of the written notice. Any previous tion of the total contract price shall be
cancellation by virtue of the student's the sum of the separate pro rata obli-
constructive notice will not be effec- gations for the residence portion and
tive if the student provides this writ- the correspondence portion.
ten notice of his or her intention to (d) If a school had not made a sepa-
remain -enrolled. rate charge for equipment, the school

(c) If a student cancels his or her en- must -within twenty-one (21) days of
rollment contract after the cooling-off the date of cancellation provide the
period, the school shall not receive, student with thd correct -refund pay-
demand, or retain more than a pro ment,'if any, or must cancel that por-
rataportion of the total contract price tion of the student's indebtedness that
plus a registration fee in the mount exceeds the amount due to the school.
of $25 or 10% of the total contract However, if a school had made a sepa-
price (not to exceed $75) .whichever is rate charge for-equipment provided to
greater. This total obligation shall not the student and the student has can-
be more than the total contract price, celled by constructive notice (see
The pro rata portion shall be calculat- §438.1(nY for a definition of this term)
ed in the following manner: the school-must send the following

(1) Courses for which the school notice to the student:
- does not make any separate equipment Dear Our records show that

charge: . I you have not [submitted lessons] [attended
(i) the school must calculate the classes] foi [school insert (120) for corre-

number of classes or hours held in a spondence courses,, (5) for residence courses
with fixed class schedules or (60) for resi-residence course with a fixed class dence courses without fixed schedules] con-

schedule, the number of classes or secutive days, so we-have canceled your con-
hours attended by the student at a, tract. If you want to stay in this course fill
residence course without a fixed class in the information at the bottom of this
schedule, or the lessons sent in by the letter and return it to us.
stuilent for a correspondence' course If you decide to cancel this contract with
before the student's cancellation; us, you can keep the equipment we sent you

or return It to us. If you'keep this equip-(i) this number must be divided by ment, you will owe us the total cost. This
the total number of classes, hours or comes to .Here is how we figured
lessons required to complete the - this amount:
course; and

(iii) the resulting number shal be Description of Delivery Date Cost
multiplied by the total contract price. Equlpment

(2) Courses for which the school
does make , separate equipment Ohmmeter .......... Mate or Installment $32.10
charge: number].

(I) the school must calculate the If you decide to return this equipment,
number of classes or hours held in a you will receive a partial refund of the cost
residence course with a fixed class based on the percentage of the course you
schedule, the number of classes or completed before you dropped out. But to
hours attended by the, student at a get this refund, you must return this eqip-
residence course without a fixed class ment to us within twenty-one (21) days
schedule, or the lessons sent in by the from the date of this letter. Send this equip-
student for a correspondence course ment to the following address:

Before'making a decision on whether orbefore the student's cancellation; not to return this equipment, you should
(i) this number must be divided by review the section of your contract that ex-

the total number of classes, hours or plains how we settle your account.

School
-Address

Dear Sirs: I want to continue taking this
course. Please do not cancel my contract.

Date

Student's Signature
In the event that a school has made a sep-

arate charge for equipment, the school must
provide the student with the correct refund
payment, or cancel the excess Indebtedness,
within, 42 days from the date It malls the
above notice to the student.

§ 438.5 Contract notice.
(a) The school must include In the

enrollment contract the following
notice. The same method of capitaliza-
tion and underlining of words used in
the notices set forth below must be
used by the school. All subtitles in the
notices must be in boldface type. The
title of the notice "CANCELING
THIS CONTRACT" must be in all
capitals with boldface type.

(1) For correspondence courses with-
out a separate equipment charge, the
notice set forth in Appendix D;

(2) For correspondence courses with
a separate equipment charge, the
notice set forth in Appendix E;

(3) For residence courses without
fixed class schedules without a sepa-
rate equipment charge, the notice set
forth in Appendix F;

(4) For residence courses without
fixed class schedules with a separate
equipment charge, the notice set forth
in Appendix G;

(5) For residence courses with fixed
class schedules without a separate
equipment charge, the notice set forth
in Appendix H;

(6) For'residence courses with fixed
class schedules with a separate equip-
ment charge, the notice set forth in
Appendix I; /

(7) For combination courses without
a separate equipment charge, the
notice set forth in Appendix J; and

(8) For combination courses with a
separate equipment charge, the notice
set forth in Appendix K.

(b) If a residence school has classes
of varying length and calculates Its
students' financial obligations on an
hourly basis the school must substi-
tute the word "hour" for the word
"class" in the notices required by para-
graphs (a)(3) through (a)(8).

§ 438.6 Notice to be mailed. .
The school must mail to the prospec-

tive student the following notice after
the school has accepted the enroll-
ment contract of the prospective stu-
dent. The same method of capitaliza-
tion and underlining of words used in
notices set forth below must be used
by the school. AlD subtitles in the
notice must be in boldface type. The
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title of the notice "HOW TO CANCEL
YOUR -CONTRACT" shall be in all
capitals with boldface type.

(@) For correspondence courses with-
o4a separate equipment charge, the
notice set forth in Appendix L;

(b) For correspondence courses with
a separate equipment charge, the
notice set forth in Appendix M;
(c) For residence courses without

fixed class schedules without a sepa-
rate equipment charge, the notice set
forth in Appendix N;

(d) For residence courses without
fixed class schedules with a separate
equipment charge, the notice set forth
in Appendix 0;
(e) For residence courses with fixed

class schedules without a separate
equipment charge, the notice set forth
in Appendix P;

(f) For residence courses with fixed
class schedules with a separate'equip-
ment charge, the notice set forth in
Appendix Q;

(g) For combination courses without
a separate equipment charge, the
-notice set forth in Appendix R;

(h) For combination courses with a
separate equipment charge, the notice
set forth in Appendix S.

§ 438.7 Advertising Disclaimers
(a) If a school makes any job or

earnings claims for any course in a
media advertisement, the school must
include the following disclaimer in this
advertisement:

Graduation from this course does not
insure that you will get a job. To find out
how our graduates have done, send for bur
job placement record.

(b) If a schooLmakes any written job
or earnings claims about any course,
other than a media advertisement, the
school must include in that document
full disclosures of the school's gradua-
tion and placement rates require by
Section 438.3 (a) and (b).
(c) If a school makes any general job

or earnings claims for a new course,
that school must make the following
disclosure in lieu of those required in
paragraphs (a) and (b):

(1) in media advertisements:
Since this course is new, we are not able to

tell you about the experience of our stu-
dents in getting jobs.

(2) all other, non-media, advertise-
ments:

Since this course ls new, we are not able to
give you information on the graduation or
placement rates of our students, or the
amount-of mdney you might earn after com-
pleting this course. As an alternative, we
suggest you talk to a job counselor or state
employment office about your chances of

-finding a job in the field we train you for.
They will have, current information on job
oppdrtunities in the area where you live. In
addition, they can offer you information on
startiig salaries and requirements for prior
work experience.

§438.8 Miscellaneous requirements.
(a) The school may not Include in

the enrollment contract or any other
document a waiver of any of the rights
or obligations created by this rule. No
oral waiver of any of these~rghts or
obligations shall be effective.

(b) The notices and disclosures re-
quired by §438.5 and §438.6 must be
written in a least 10-point type, and
except as indicated in the Appendices
required by those sections, must not
be in all capital letters. The notices
must be written in the same language
as the oral sales presentation, If any,
made by the school.

§ 438.9 Preemptive effect of the rule
This trade regulation rule preempts

any provision of any state law, rule, or
regulation which is inconsistent with
or otherwise frustrates the purpose of
the provisions of this trade regulation
rule, except where the Commission
has exempted such a state or local law,
rule or regulation. If, upon, applica-
tion of any appropriate state or local
governmental agency, the Commission
determines that the state statutory or
regulatory provision affords greater
protection to students than the com-
parable provision of the Commission's
rule then the state requirement will be
applicable to the extent specified in
the Commission's determination on
the exemption application. Any ex-

'emption application filed under this
section should address the following
factors:

(a) the substantive protection of-
fered by the comparable state provi-
sion;

(b) the readability of the consumer
notices used to explain to the student
or prospective student his or her
rights under the provision (where" ap-
plicable);
(c) the availability of self-help reme-

-dies to the student or prospective stu-
dent to enforce his or her rights (e.g.,
the existence of contractual rights
through mandated contractual lan-
guage); and

d) the forms of relief and redress
available to enforce the state provi-
sion.

Any Commission decision to grant an
exemption request from a state or
local governmental entity shall be con-
ducted under Section 553 of title 5,
United States Code.

§ 438.10 Effective date of the rule.
The effective date of the Rule will

be January 1, 1980. Disclosures re-
quired by § 438.3 shall be made on the
basis of base periods beginning Janu-
ary 1, 1979. Until such time has
elapsed as to permit schools to make
disclosures on the basis of the mini-
mum number of base. periods required
for them under §438.3, such dislo-
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sures shall be made on the basis of the
number of base periods actually com-
pleted (plus six months) during the
period beginning January 1, 1979.

Apmrvnrx A

CORRE5PONDEXCE COURSE

How Our Students Are Doing
[School Name]
Cour-s

This form has been prepared to give sti-
dents and their families important back-
ground Information to use In evaluating the
performance of our school.
Graduation Record-From . To

Ntmber of students enrolled - 100 1C075
50 studenta graduated , 0 5C
30s udentsdd ntfl~n hthecours-- 30 3-0
20 students are &tiM enrolled__ 20 27.

In evaluating these figures, you should
know that students may drop out of a
cource for a variety of reazons. These range
from dissatisfaction with the course to in-
ability to do the work. Other students drop
out of school for personal reasons, such as
poor health.

Placement and Earnings Record
Since we made job placement or earnings

claims In promoting this course, we have
prepared our record In these areas for your
review. As the Graduation Record pointed
out. 50 students graduated from this course
from - to - . We found that 38
or 76% of these 50 graduates got lobs In the
field of - within 4 months of their
graduation. A breakdown of the starting sal-
aries for these graduates is summarized
below:

Staitlng salary Number of Percent
students of total

$C000-4'99 9 24
$8000s 9 9 11 29
$10.000411.999 - 7 18
$12.000413,9=9 9 24
Refusd to tell 2 5

38 1001

In evaluating our record, remember not
all of our students thok this course to get a
Job In the field of - . Also, we were
unable to reach some of our graduates to
see If they got jobs. So, our placement per-
centage might be understated.

Appmm B

RESIDENCE COURSE WrrHOUT F=M-CASS
SCHnUuES

How OurStudentsAre Doing

[School Name]
Course

This form has been prepared to give stu-
dents and their families important back-
ground Information to use In evaluating the
performance of our school
Graduation Record-

From - To
Number of students enrolled-
50 students graduated ..-
30 students dld mt flnbh the course-
20 students are sti enrolled -

100 100%
50 50%
30 30%
20 20%
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In evaluating these figures, you should
know that students may drop out of a
course for a variety of reasons. These range
from dissatisfaction with the course to in-
ability to do the work. Other students drop
out of school for personal reasons, such as
poor health.

Placement and Earnings Record

Since we made Job placement or earnings
claims in promoting this course, we have
prepared our record in these areas for your
review. As the Graduation Record pointed
out, 50 students graduated. from this course
from - to - . We found that 38
or 76% of these 50 graduates got jobs In -the
field of - within 4 months of their
graduation. A breakdown of the starting sal-
aries for these graduates is. summarized
below:

Starting salary Number of Percent
students of total

$,o00-$...... .... 9 .24
$8,000-$9,999 ..................... 11 29
$10,000-$11.999 ........................ 7 18
$12,000-$13.999 ....................... 9 24
Refused to tell ........................ 2 5

38 100

In evaluating our record, remember not
- all of our students took this course to get a

job in the field - Also, we were
unable to reach some of our graduates to
see If they got Jobs. So, our placement per-
centage might be understated.

APP ENDIX C

RESIDENCE coURsEs wIr FI -CLASS
SCEDULES

How Our Students Are Doing

[School Name]
Course

This form has been prepared to give stu-
dents and their families important back-
ground information-to use In evaluating the
performance of our schooL

Graduation Record-For the Class Graduat-
Ing on

Number of students enrolled.... 100 100%
00 students 6adttd................. 80 - 80%
40 students did not finish the course. 40 40%

In evaluating these figures, you should
know that students may drop out of a
course for a variety of reasons. These range
from dissatisfaction with the course to In-
ability to do the work. Other students drop
out of school for-personal reasons, such as
poor health.

Placemeni and Earnings Record

Since we made Job placement-or earnings
claims in promoting this course, we have
prepared our record in these areas for your
review. As the Graduation Record pointed
out, 60 students graduated from this course
from - to - . We found that 38
or 63% of these 60 graduates got Jobs in the
field of - within 4 months of their
graduation. A breakdown of the starting sal-
aries for these graduates is summarized
below:

Starting salary Number o Percent
students of total

$6.000-$7,999 ................ 9 24
$8000-$9,999 .. ....... 11 29
$10000411,999. 18
$12,000-$13,999 9 24
Refused to tell ------- 2 5

If you do not send In any lessons for 120
straight days at any point during the
course, we will cancel your contract, But
you will be given an opportunity to apply
for reinstatement by writing to us that you
wish to continue,

I have changed my mind and want to
38 100% cancel this contract.

In evaluating our record, remember not'
all of our students took this course to get a
job in the field of - Also, we were
unable to reach some of our graduates to
see if they got jobs. So, our placement per-
centage might be understated.

Appmmrwx D
CANCELLING THIS CONTRACT

This notice explains Your rights and re-
sponsibilities concerning cancellation of this
contract.

Automatic Cancellation

This contract Is automatically cancelled
and you do not owe us any money if the fol-
lowing two (2) forms are not mailed to you.

How Our Students Are Doing

Tells you how many students complete
the course [for schools making job or earn-
ings claims insert "and the placement rate
of our graduates"]

How To Cancel Your Contract

Provides information on how to cancel
this contract. Also, this form describes how
we figure what is owed for students who
have already begun the course..

Your Right To Cancel

I you decide not to take this course, you
-have fourteen (14) days to cancel this con-
tract and get-a full refund. The fourteen
days start on. the day we mail these forms.
The How To Cancel Your Contract form
shows you when the fourteen days are up.
To cancel, you must sign the bottom of this
contract or the How To Cancel Your Con-
tract form we are sending you, put on the
date and mail this contract or the form to
us no'later than midnight of the fourteenth
day.

You can also -cancel this contract by send-
ing us a letter -no later.than midnight of the
fourteenth day. Be sure to date and sign
your letter. If possible, keep a copy. Your
contract will be cancelled the day you mail
this letter.

Settling YourAccount

If you cancel this contract before the
fourteen (14) day period is over, we will
refund any money you have paid us within
two (2) weeks from the day we receive your
cancellation.

If you cancel this contract after the four-
teen (14) day period, you may owe us some
money. To determine the exact amount, we
multiply the price for each lesson by the
number of lessons you sent in and add a
$- registration fee. We compare this to
what you have paid to see if you are entitled
to a refund or owe us additional money. The
price for each lesson is figured by dividing
the $- course cost by the - lessons in
the course. If you are entitled to a refund,
we will send it to you within twenty one (21)
days from the day you cancel.

Date
Student's Signature

APpENDIX E

CANCEL.ING TMiS CONTRACT

'This notice explains your rights and re-
sponslbllities concerning cancellation of this
contract.

Automatic Cancellation

This contract Is automatically cancelled
and you do not owe us any money If the fol.
lowing two (2) forms are not, mailed to you,

How Our Students Arc Doing

Tells you how many students complete
the course [for schools making job or earn.
ings claims insert "and the placement rate
of our graduates"]

How To Cancel Your Contract

Provides information on how to cancel
this contract. Also, this form describes how
we figure what is owed for students who
have already begun the course.

Your Right To Cancel

If you decide not to take this course, you
have fourteen (14) days to cancel this con-
tract and get a full refund. The fourteen
days start on the day we mail theSe-forms.
The How To Cancel Your Contract form
shows you when the fourteen days are up.
To cancel, you must sign the bottom of this
contract or the How To Cancel Your Con.
tract form we are sending you, put on the
date and mail this contract or the form to
us no later than midnight of the fourteenth
day.

You can also cancel this contract by send.
ng us a letter no later than midnight of the
fourteenth day. Be sure to date and sign
your letter. If possible, keep a copy. Your
contract will be'cancelled the day you mail
this letter.'

Equipment

A description of the equipment we will
send you and the installment charges are
summarized below:

Item Delivery date Cost

Ohmeter .............. 1/13/78 (or lesson_. .$32.00
Circuit board ......... 2/31/8 number) ............ $20.00

Settling YourAccount

If you cancel this contract before the
fourteen (14) day period is over, we will
refund any money you have paid us. This
money will be paid within two (2) weeks
from date your contract is cancelled,
, If you cancel this contract after the four.
teen (14) day period, you may owe us some
money. 1ieep In mind that if you return the
equipment we delivered, you pay for-a pro-
portion of its cost. Your payment is based
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on thenumber of lessons you sent in. When
you keep the equipment, you pay for Its full
cost.

If you return the equipment we delivered
we add the $- course cost and the cost of
the equipment delivered. We divide this
total by the- lessons n the course to
get a cost per lesson.

We multiply this cost per lesson by the
number of lessons you sent in and add a
$- registration fee. The total Is compared
to what you paid to see if you are entitled to
a refund or owe us additional money.

If you fail to return this equipment within
twenty-one (21) days from the date this con-
tract is cancelled, we divide the $- course
costby the lessons in the course. This gives
us a price per lesson of $-. We multiply
this price per lesson by the number of les-
sons you sent in. Finally, we add the cost of
the unreturned equipment and a $- regis-
tration fee, The total is compared to what
you paid to see if you are entitled to a
refund or owe us additional money. If you
are entitled to a refund, we will send It to
you within twenty-one (21) days from the
day you cancel-

If you do not send in any lessons for 120
straight days -at any point during the
course, we will cancel your contract. But
you will be given an opportunity to apply
for reinstatementby writing to us that you
wish to continue.

I have changed my mind and want to
cancel this contract.

Date
Student's Signature

APmEx F

clINcELLxsa Trs CONMRaACr

This notice explains your rights and re-
sponsibilities concerning cancellation of this
contract.

Automatic Cancellation

This contract is automatically cancelled
and you do not oweus any money If the fol-
lowing two (2) forms are not mailed to you.

How Our Students Are Doing

Tells you how many students complete
the course [for schools making Job or earn-
ings claims insert "and the placement rate
,of our graduates"]

How To Cancel Your Contract

Provides information, on how to cancel
this contract. Also, this form describes how
we figure what is owed for students who
have already begun the course.

Your Right To Cancel

If you decide not to take this course,' you
-have fourteen (14) days to cancel this con-
tract and. get a full refund. The fourteen
days, start on the day we mail these forms.
The How To Cancel Your Contract form
shows you when the fourteen days are up.
To cancel, you must sign the bottom of this
contract or the How To Cancel Your Con-
tract form we are sending you, put on the
date and mail this contract or the form to
us no later than midnight of the fourteenth
day-

You can also cancel this contract by send-
ing us a letter no later than midnight of the
fourteenth day. Be sure to date and sign

your letter. If possible, keep a copy. Your
contract will be cancelled the day you mall
this letter.

Seting YourAccount

If you cancel this contiact before the
fourteen (14) day period Is over, we will
refund any money you have paid us within
two (2) weeks from the day we receive your
cancllatl6n.

If you cancel tlhis contract after the four-
teen (14) day perld, you may owe us some
money. To determine the exact amount, we
multiply the price for each class by the
number of classes you attend and add a
$- registration fee. We compare this to
what you paid to see if you are entitled to a
refund or owe us additional money. The
price for each class Is figured by dividing
the $-- course cost by the -classes
in the course. If you are entitled to a
refund, we will send It to you within twenty
one (21) days from the day you cancel.

If you do not attend classes for 60 straight
days at any point during the course, we will
cancel your contract. But you will be given
an opportunity to apply for reinstatement
by writing to us that you wish to continue.

I have changed my mind and want to
cancel this contract.

Date*
Student's Signature

Ax'rsswx G

CANlCJELIMGO THIS COntRACr

This notice explains your rights and re-
sponsibilities concerning cancellation of this
contract.

Automatic Cancilat on

This contract is automatically cancelled
and you do not owe us any money If the fol-
lowing two (2) forms are not mailed to you.

How our students are doing

Tells you how many students complete
the course [for schools making job or earn-
ings claims insert "and the placement rate
of our graduates"]

How To Cancel Your Contract

Provides information on how to cancel
this contract Also, this form describes how
we figure what is owed for students who
have already begun the course.

Your Right To Cancel

If you decide not to take this course, you
have fourteen (14) days to cancel this con-
tract and get a full refund. The fourteen
days start on the day we mail these forms.
The How To Cancel Your Contract form
shows you when the fourteen days are up.
To cancel, you must sign the bottom of this
contract or the How To Cancet Your Con-
tract form we are sending you, put on the
date and mall this contract or the form to
us no later than midnight of the fourteenth
day.

You can also cancel this contract by send-
Ing us a letter no later than midnight of the
fourteenth day. Be sure to date anhd sign
your letter. If possible, keep a copy. Your
contract will be cancelleo the day you mail
this letter.

Equipment

A description of the equipment we will
provide you with and the chargeT-are sum-
marized below:

Item Delih date Cost

Om --ter- 1/31/78 (or c,... $32.60
Circult board---- 2/31f7 number) - r.00

Settling YourAccount

If you cancel this contract before the
fourteen (14) day period is over we will
refund any money you have paid us within
two (2) weeks from the day we receive your
cancellation. Any equipment we provided
you for this course must be returned to us
within twenty (20) days from the day you
cancel this contract or you will -owe us the
amount shown above.

If you cancel this contract after the four-
teen (14) day period, you may owe us some
money. Keep In mind that if you return the
equipment we delivered, you pay for a pro-
portion of Its cost. Your payment is based
on the number of classes you attend. When
you keep the equipment, you pay for Its full
cost.

If you return the equipment we delivered,
we add the $-- course cost and the cost of
the equipment delivered. We divide this
total by the- classes in the course to
get a. cort per cas. We multiply this cost
per class by the number of classes you at-
tended and add a $-- registration feE. The
total is compared to what. you paid to see if
you are entitled to a refund or owe us addi-
tional money.

If you fall to return this equipment within
twenty one (21) days from the date thts con-
tract is cancelled, we divide the $-- course
coot by the classes in the course.
This gives us a price per class of $-. We
multiply this price per class by the number
of classes you attended. Finally, we add the
coat of the unreturned equipment and $--
registration fee. The total is compared to
what you paid to see If you are entitled to a
refund or owe us additional money. If you
are entitled to a refund, we will send it to
you within twenty one (21) days from the
day you cancel.

If you do not attend classes for 60 straight
days at any point during the course, we will
cancel your contract But you will be given
an opportunity to apply for reinstatement
by writing to us that you wish to continue.

I have changed my mind and want to
cancel this contract.
Date
Student's Signature

An mmix H

CANCE.S-MG TM3 C0.'ZFCr

This notice explains your rights and re-
sponAlblltles concerning cancellation of this
contract.

Automatic Cancellat=on

This contract is automatically cancelled
and you do not owe us any money If the fol-
lowing two (2) forms are not mailed to you.

How Our Studets Are Doing

Tells you how many students complete
the cour-e [for schools making Job or earn-
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lngs claims insert "and the placement rate
of our graduates"].

How To Cancel Your Contract
Provides information oi how to cancel

this contract. Also, this form describes how
we figure what is owed for students who
have already begun the course.

Your Right To Cancel

If you decide not to take this course, you
have fourteen (14) days to cancel this con-
tract and get a full refund. The fourteen
days start on the day we mail these forms.
The How To Cancel Your Contract form
shows you when the fourteen days are up.'
To cancel, you must sign the bottom of this
contract or the Hou To Cancel Your Con-
tract form we are sending you, put on the
date and mail this contract or the form to
us no later than midnight of the fourteenth
day.

You can also cancel this contract by send-
lag us a letter no later than midnight of the
fourteenth day. Be sure to date and sign
your letter. If possible, keep a copy. Your
contract will be cancelled the -day you mail
this letter.

Settling Your Account
If you cancel this contract before the

fourteen (14) day period is over, we will
refund any money you have paid us within
two (2) weeks from the day we receive your
cancellation.

If you cancel this contract after the four-
teen (14) day period, you may owe us some
money. To determine the exact amount, we
multiply the price for each class by the
number of classes held before you cancel
and add a $- registiation fee. We com-
pare this to what you paid to see whether
you are entitled to a refund or owe us addi-
tional money. The price for each class is fig-
ured by dividing the $- course cost by the

classes in the course. If you are en-
titled to a refund we will send it to you
within twenty-one (21) days from the day
you cancel.

If you do not attend classes for live (5)
straight days on which classes meet, we will
cancel your contract. But you will be given
an opportunity to apply for reinstatement
by writing to us that you. wish to continue.

I have changed my mind and want to
cancel this contract.

Date
Student's Signature

APPENDIX I

CANCELLING THIS CONTRACT
This notice explains your rights and re-

sponsibilities concerning cancellation of this
contract.

Automatic Cancellation

This contract is automatically cancelled
and you do not owe us any money if the fol-
lowing two (2) forms are not mailed to you.

How Our Students Are Doing
Tells you how many students complete

the course-[for schools making job or earn-
ings claims insert "and the placement rate
of our graduates"].

RULES" AND REGULATIONS

How To Cancel Your Contract

Provides information on how to cancel
this contract. Also, this form describes'how
we figure what is owed for students who
have already begun the course.

Your Right To Cancel

If you decide not to take this course, you
have fourteen (14) days to cancel this con-
tract and get a full refund. The fourteen
days start on the day we mall these forms.
The How To Cancel Your Contract form
shows you when the fourteen days are up.
To cancel, you must sign the bottom of this
contract or the -How To Cancel Your Con-
.tract form we are sending you, put on the
date and mail this contract or the form to
us no later than midnight of the fourteenth
day.

You.can also cancel this contract by send-
ing us a letter no later than midnight of the
fourteenth day. Be sure to date and sign
your letter. If possible, keep a copy. Your
contract, will be cancelled the day you mail
this letter.

Equipment
A description of the equipment we will

provide you with and the charges are sum-
marized below:

Item Delivery date Cost

'Ohmmeter ........... * 1/31/78 (or class ........ $32.00
Circuit board. ....... 2/31/68 number) .......-. $20.00

Settling YourAccount
If you cancel this contract before the

fourteen (14) day period is over, we will
refund any money you have paid us within
two (2) weeks from the day we receive your
cancellation.. Any equipment we provided
you for this course must be returned to us
within twenty (20) days from the day you
cancel this contract or you will owe us the
amount shown above.

If you cancel this contract after the four-
teen (14) day period, you may owe us some
money. Keep in mind that if you return the
equipment we delivered, you pay for a pro-
portion of its cost. Your payment is based
on the number of classes held before you
cancel. When you keep the equipment, you
pay for its full cost.

If you return the equipment we delivered,
we add the $-- course cost and the cost of
the equipment delivered. We divide this
total by the - classes in the course to
get a cost per class. We multiply this cost
per class by the number of classes held
before you cancel and add a $- registra-
tion fee. The total is compared to what you
paid to see if you are entitled to a refund or
owe us additional money.

If you fail to return this equipment within
twenty one (21) days from the date this con-
tract is cancelled, we-divide the $- course
cost by' the - classes in the course.
This gives us a price per class of $- . We
multiply this price per class ,by the number
of classes held before you cancel. Finally,
we addthe cost of the unreturned equip-
ment and a $-- registration fee. The total
is compared to what you paid to see if you
are entitled to a refund or owe us additional
money. If you are entitled to a refund, we
will send it to you within twenty one (21)
days from the day you cancel

If you do not attend classes for five (5)
straight days on *hich classes meet, we will

cancel your contract. But you will be given
an opportunity to apply for reinstatement
byywriting to us that you wish to continue,

I have changed my mind and want to
cancel this contract.

Date
Student's Signature

APPE NDx J

CANCELLING THIS CONTRACT

This notice exlains your rights and re-
sponsibilities concerning cancellation of this
contract.

Automatic Cancellation

This contract is automatically cancelled
and you do not owe us any money if the fol-
lowing two (2) forms are not mailed to you.

How Our Students Are Doing

Tells you how many students complete
the course [for schools making Job or earn-
ings claims insert "and the placement rate
of our graduates"]

How To Cancel Your Contract

Provides information on how to cancel
this contract. Also, this form describes how
we figure what is owed for students who
have already begun the course.

Your Right To Cancel
If you decide not to take this course, you

have fourteen (14) days to cancel this con.
tract and get a full refund. The fourteen
days start on the day we mail these forms,
The How To Cancel Your Contract forn
shows you when the fourteen days are up.
To cancel, you must sign the botton of this
contract or the How To Cancel Your Con-
tract form we are sending you, put on the
date and mall this contract or the form to
us no later than midnight of the fourteenth
day.

You can also cancel this contract by Send.
Iag us a letter no later than midnight of the
fourteenth day. Be sure to date and sign
your letter. If possible, keep a copy. Your
contract will be cancelled the day you mall
this letter.

Settling YoUr'Account
If you cancel this contact before the four-

teen- (14) day period is over, we will refund
any money you have paid us within two (2)
weeks from the day we receive your cancel-
lation.

If you cancel this contract after the four.
teen (14) day period you may owe us some
money. To determine the exact amount, we
multiply the price for each lesson in the
home study, portion of this course by the
number of lesons you sent In. The price for
each lesson is figured by dividing the $-
cost of the home study portion of this
course by the - lessons in the part of the
course. We add to this the amount you owe
us for the residence portion of this course.
To determine this we multiply the price for
each class by the number of classes you
attend up to the time you cancel. The price
for each class is figured by dividing the
$- cost for the residence portion of this
course by the - classes in the course. We
add to this total a $-- registration fee. The
total Is compared to what you paid to see If
you are entitled to a refund or owe us addl-
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Aonal money. If you are entitled to a
refund we will send it to you within twenty
one (21) days from the day you cancel

If you do not send in any lessons for 120
straight days at any point during the home
study portion of this course or do not attend
classes for 5 straight days on-which classes
are held during the residence portion of this
combination course, we will cancel your con-
tract But you will be given an opportunity
to apply for reinstatement by writing to us
that you wish to continue.

I have changed my mind and want to
cancel this contract

Date
Student's Signature

A-Ppsswix K

CANCEUIG MMI CONTRACT

This notice explains your rights and re-
sponsibilities concerning cancellation of this
contract.

Automatic Cancellation

This contract is automatically cancelled
and you do not owe us any money if the fol-
lowing two (2) forms are not mailed to you.

How Our Students Are Doing

Tells you how many students complete
the course Ufor schools making Job or earn-
ings claims insert "and the placement rate
of our graduates"].

How To Cancel Your Contract

Provides information on how to cancel
this contract Also, this form describes how
we figure what is owed for students who
have already begun the course.

YourRight To Cancel

If you decide not to take this course, you
have fourteen (14) days to cancel this con-
tract and get a full refund. The fourteen
days start on the day we mail these forms.
The How-To Cancel Your Contract form
shows you when the fourteen days are up.
To cancel, you must sign the bottom of this
contract or the Hown To CanceZ Your Con-
tract form we are sending you, put on the
date and mall this contact or the form to us
no later than midnight of the fourteenth
day.

You can also cancel this contract by send-
ing us a letteir no later than idnight of the
fourteenth day. Be sure to date and sign
your letter. If possible, keep a copy. Your
contract will be -cancelled the day you mail
this letter.

Equipment

A description of the equipment we will
provide you with and the charges are sum-
marized below:

Item Delivery date Cost

Ohmmeter 1/31/78 (or lesson or.--. $32.00
Circft board._. 2/31/78 cliss number). $20.00

Settling YourAccount

If you cancel this contract within the
fourteen (14) day period, we will refund any
-money you have paid us within two (2)

weeks from the day we receive your cancel.
latlon.

If you cancel this contact after the four-
teen (14) day period, you may owe us some
money. Keep in mind that if you return the
equipment we delivered, you pay for a pro-
portion of Its cost. When you keep the
equipment, you pay for Its full cost.

If you return the equipment we delivered.
we add the $-- cost of the hone study por-
tion of this course and the cost of the equip-
ment delivered to you during this portion of
the course. We divide this total by the -
lessons in the home study portion of the
course to get a cost per lesson. We multiply
this cost per lesson by the number of les-
sons you sent in,

We add to this the amount you owe us for
the residence portion of this course and the
cost of the equipment delivered to you
during this portion of the course, We divide
this total by the - classes in the course
We multiply this cost per class by the
number of classes held before you cancelled.
We add a $- registration fee to what you
owe us for the home study and residence
portions of this course. The total Is com-
pared to what you paid to see if you are en-
titled to a refund or owe us additional
money.

If you fall to return this equipment to us
within twenty one (21) days from the date
this contract Is cancelled, we divide the
$-- cost for the home study portion of this
course by the - lessons in the course.
This gives us a price per lesson of $--. We
mulltply this price per lesson by te number
of lessons you sent in. We add to this the
amount you owe us for the residence por-
tion of this course.

We divide the $-- cost for the residence
portion of this course by the - classes in
the course. This gives us a price per class of
$- We multiply this price per clam by
the number of classes held before you
cancel We add the cost of the equipment
delivered to you and a $-- registration fee
to what you owe us for the home study and
residence portion of the course. The total Is
compared to what you paid to see if you are
entitled to a refund or owe us additional
money. If you are entitled to a refund we
will send it to you within twenty one (21)
days from the day you cancel.

If you do not send in any lessons for 120
straight days at any point during the home
study portion of this course or do not attend
Classes for 5 straight days on which classes
are held during the residence portion of this
combination course, we will cancel your con-
tract. But you will be given an opportunity
to apply for reinstatement by writing to us
that you wish to continue.

I have changed my mind and want to
-cancel this contract.

Date
Student's Signature

APPmwIx L

How TO cANCEL YOUR coTRAc?
-You have fourteen (14) days from the day

we mailed you this notice to cancel your
contract and get a full refund. To cancel.
sign this form. date It, and mall It to us
before midnight on -. If you cancel
this contract within this fourteen (14) day
period, we will refund any money you have

paid u3-within two (2) weeks from the day
we receive your cancellation.

If you cancel this contract after the four-
teen (14) day period, you may owe use some
money. To determine the exact amount, we
multiply the price for each lesson by, the
number of l---ons you sent In and a $--
registration fee. We compare this to what
you paid to see if you are entitled to a
refund or owe us additional money. The
price for each lesson 13 figured by dividing
the $-- course cost by the - lemons in
the course. If you are entitled to a refund.
we will send It to you within twenty one (21)
days from the day you cancel

If you do not send In any lesons for 120
straight days at any point during the
course, we win cancel your contract But
you will be given an opportunity to apply
for reinstatement by writing to us that you
Wish to continue.

I have changed my mind and want to
cancel this contract

Date
Student's Signature

Apmrzxz M

HOW TO CANCEL OUR CONIRACr

You have fourteen (14) days from the day
we mailed you this notice to cancel your
contract and get a full refund. To cancel,
sign this form. date It. and mall It to us
before mlduighton-.

Equipment

A description of the equipment we will
send you and the charges are summarfzed
below:.

Item Dellvery date Cost

Ohnmeter -_ 1i31Fl3 (orleon..--- .. 3200
Circmut board.- 2/31/7 number)_ $2M.00

Setting YourAccount

If you cancel this contract within the
fourteen (14) day period, we will refund any
money you have paid us within two (2)
weeks from the day we receive your cancel-
lation.

I4 you cancel this contract after the four-
teen (14) day period, you may owe us some
money. Keep in mind that if you return the
equipment we delivered. you pay for a pro-
portion of Its cost. Your payment is based
on the number of lessons you sent in. When
you keep the equipment, you pay for Its full
cost.

If you return the equipment we delivered.
we add the $-.course cost and the cost of
the equipment delivered. We divide this
total by the - lessons in the course to get
a cost per lesson.

We multiply this cost per leson by the
number of lessons you sent in and add a $
- registration fee. The total is compared
to what you paid to see if you are entitled to
a refund or owe us additional money.

If you fall to return this equipment within
twenty one (21) days from the date this con-
tract Is cancelled. we divide the $-- course
cost by the - lesons in the course. This
gives us a price per leson of $-. We mul-
tiply this price per lemson by the number of
lessons you sent In Fnally, we add the cost
of the unreturned equipment and a $-
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registration fee. The total is compared to -
what you paid to see if you are entitled to a
refund or owQ us additional money. If you
are entitled to a refund, we will send it to
you within twenty one (21) days from the
day you cancel.

If you do not send in any lessons for 120
straight days at any pont during the course.
we will cancel your coritract. But you will be
given an oppourtunity to apply for rein-
statement by writing to use that you wish to
continue.

I have changed my mind and want to
cancel this contract.

Date
Student's Signature

APPENDIX N

HOW TO CanCEL YOUR, CONTRACT

You have fourteen (14) days from the day
we mailed you this notice to cancel your
contract and get a full refund. To cancel,
sign this form, date it, and mail it to us
before midnight on - If you cancel
this contract within this fourteen (14) day
period, we will refund any money you have
paid us within two (2) weeks frbm the day
we receive your cancellation.

If you cancel this contract after the four-
teen (14) day period, you may owe us some
money. To determine the'exact amount, we
multiply the price 'for each class by the
number of classes you attend and add a
$-- registration fee. We compare this to
whatyou paid to see if you are entitled to a
refund or owe us additional money. The
price for each class is figured by dividing
the $- course cost by the - classes in
the course. If you are entitled to a refund,
we will send it to you within twenty one (21)
days from the day you cancel

If you do not attend classes for 60 straight
days at any point during the course, we will
cancel your contract. But you will be given
an opportunity to apply for reinstatement
by writing to us that you wish to continue.

I have changed my mind and want to
cancel this contract.

Date
Student's Signature

APPENDIX 0

How To CANCEL YOUR CONTRACT

You have fourteen (14) days from the day
we mailed you this notice to cancel your
contract and get a full refund. To cancel,
sign this form, date It, and mail it to us
before midnight on

Equipment

A description of the equipment we will
provide you with and the charges are sum-
marized below.

Item Delivery date Cost

Ohmmeter .............. 1/31/78 (or class ............ $32.00
Circuit board ......... 2/31/78 number) ........... $20.00

RULES AND REGULATIONS

Settling YourAccount

If you cancel this contract within the
fourteen (14) day period, we will refund any
money you have paid us within two (2)
weeks from the day we receive your cancel-
lation. Any equipment we provided you with
for this course must be returned to us
within twenty (20) days from the day you-
cancel this contract or you will owe us the
amount shbwn above.

If you cancel this contract after the four-
teen (14) day period, you may owe us some
money. Keep in mind that if you return the
equipment we delivered, you pay for a pro-
portion of Its cost. Your payment is based
on the number of classes you attend. When
you keep the equipment, you pay for its full
cost.

If you return the equiliment we delivered,
we add the $- course cost and the cost of
the equipment delivered. We divide this
total by the - classes in-the course to get
a cost per class. We multiply this cost per
class by the number of classes you attended
and add. a $-- registration fee. The total is
compared to what you paid-to see if you are
entitled to a refund or owe us additional
money.

If you fail to return this equipment within
twenty one (21) days from the date this con-
tract is cancelled, we divide the $- course
cost by the - classes in the course. This
gives us a price per class of $-. We multi-
ply this price per class by the number of
classes you attended. Finally; we add the
cost of the unretiirned equipment and a
$- registration fee. The total is compared
to what you paid to see f you are entitled to
a refund or owe us additional money. If you
are entitled to a refund, we will send it to
you within twenty one (21) days from the
day you cancel.

If you do not'attend classes for 60 straight
days.at any point during the course, we will
cancel your contract. But you will be given
an opportunity to apply for reinstatement
by writing to us that you wish to continue.

I have changed my mind and want to
cancel this contract.

Date
Student's Signature

-APPENDIX P

HOwrTO CANCEL YOUR CONTRACT

You have fourteen (14) days from the day
we 'mailed you this notice to cancel your
contract and get a full refund. To cancel,
sign this form, date it, and mail it to us
before midnight on - If you cancel
this contract within this fourteen (14) day
period, we will refund any money you have
paid us within two (2) weeks from the day
we receive your cancellation.

If you cancel this contract after the four-
teen (14) day period, you may owe us some
money. To determine the exact amount, we
multiply the price for each class by the
number of classes held before you cancel
and add a $-- registration fee. We com-
pare this to what you paid to see whether
you are entitled to a refund or owe us addi-
tional money. The price for each class is fig-
ured by dividing the $-- course cost by the

classes in the course. If you are entitled
to a refund we will send it to you within
twenty one (21) straight days from the day
you cancel.

If you do not attend classes for five (5)
straight days on which classes meet, we will
cancel your contract. But you will be given
an opportunity to apply for reinstatement
by writing to us that you wish to continue.

I have changed my mind and want to
cancel this contract.

Date

Student's Signature
APPENDIX Q

HOW TO CANCEL YOUR COraACT

You have fourteen (14) days from the day
we mailed you this notice to cancel your
contract and get a full refund. To cancel,
sign this form, date It, and mail It to us
before midnight on -.

Equipment

A description of the equipment we will
provide you with and the charges are sum.
marized below:

Item Delivery date Cost

Ohmmeter ............ 1/31/78 (or clas .............. $32.00
Circult board. 2/31/78 number) ............. $20.00

Settling Your Account

If you cancel this contract within the
fourteen (14) day period, we will refund any
money you have paid us within two (2)
weeks from the day we receive your cancel-
lation. Any equipment we provided you with
for this course must be made available to us
or you will owe us the amount shown above.
We will pick up this equipment within
twenty (20) days from the date the contract
is cancelled. If we fail to pick up this equip
ment by then, you can keep it without
paying for it.

If you cancel this contract after the four-
teen (14) day period, you may-owe us some
money. Keep in mind that if you return the
equipment we delivered, you pay for a pro-
portion of Its cost. Your payment is based
on'the number of classes held before you
cancel. When you keep the equipment, you
pay for its full cost.

If you return the equipmont we delivered,
we add the $-- cours' cost and the cost of
-the equipment delivered. We divide this
total by the - classes in the course to get
a cost per class. We multiply this cost per
class by the number of classes held before
you cancel and add a $- registration fee,
The total is compared to what you paid to
see if you are entitled to a refund or owe us
additional money.

If you fail to return this equipment within
twenty one (21) days from the date this con.
tract is cancelled, we divide the $- course
cost by the - classes in the course, This
gives us a price per class of $-. We multi-
ply this price per class by the number of
classes held before you cancel. Finally, we
add the cost of the unreturned equipment
and a $-- registration fee. The total Is
compared to what you paid to see if you are
entitled to a refund or owe us additional
money. If you are entitled to a refund, we
will send It to you within twenty one (21)
days from the day you cancel. -

If you do not attend classes for five (5)
straight days on which classes meet, we will
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RULES AND REGULATIONS

cancel your contract. But you will be given
an opportunity to apply for reinstatement
by writing to us that you wish to continue.

I have changed my mind and want to
cancel this contract.

Date
Studentls Signature

APPEl ix: R

HOW TO CANCEL YOUR CONTRACT

You have fourteen (14) days from the day
we mailed you this notice to cancel your
contract and get a full refund. To cancel.
sign this form, date it, and mail it to us
before midnight on -. If you cancel
this contract within this fourteen (14) day
period, we will refund any money you have
paid us within two (2) weeks from the day
we receive your cancellation.

If you cancel this contract after the four-
teen (14) day period, you may owe us some
money. To determine the exact amount, we
multiply the price for each lesson in the
home study portion of this course by the
number of lessons you sent in. The price for
each lesson is figured by dividing the $-
cost for home study portion of this course
by .'he - lessons in that part of the
course. We add to this the amount you owe
us for the residence portion of this course.
To determined this we multiply the price
for each class by the number of classes you
attend up to the time you cancel. The price
'for each class is figured by dividing the $_
cost for the residence portion of this course
by the - classes in the course. We add to
this total a $- registraton fee. The total Is
compared'to what you paid to see if you are
entitled to a refund, or s0we us additional
money. If you are entitled to a refund, we
will send it to you within twenty one (21)
days from the day you cancel.

If you do not send in any lessons for 120
straight days at any point during the home
study portion of this course or do not attend
classes for 5 straight days on which classes
are held durinbg the residence portion of this
combination course, we will cancel your con-
tract. But you will be given an opportunity

to apply for reinstate
that you wish to cont

I have changed n
cancel this contract.

Date
Student's Signature

APPE

HOW TO CANCEL

You have fourteen
we mailed you this
contract and get a f
sign this form. date
before midnight on

Equt;
A description of t

send you and the ch
below,

Item

Ohmmeter..... 1/31/
Circuit board. 2/311

Settling Y

If you cancel thls
fourteen (14) day per
money you have pe
weeks from the day
lation.

If you cancel this c
teen (14) day period.
money. Keep in mind
equipment we deliver

.ment by writing to us during this portion of the course. We divide
nue. this total by the - classes in the course.

We multiply this cost per class by the
number of classes held before you cancelledL
We add a $-- registration fee to what you

mind and want to owe us for the home study and residence
portions of this course. The total is com-
pared to what you paid to see If you are en-
titled to a refund or owe us additional
money.

If you fail to return this equipment to us
mIM S within twenty-one (21) days from the date

this contract is cancelled, we divide $--
YOUR CONTRACT cost for the home study portion of this

(14) days from the day course by the - lessons in the course.
notice to cancel your This gives us a price per lesson of $-. We
ull refund. To cancel, multiply this price per lesson by the number

It, and mall It to us of lessons you sent In. We add to this the
amount you owe us for the residence por-
tion of this course.

pment We divide the $-- cost for the residence
p portion of this course by the - cla es in

h'e quipment we wll the course. This gives us a price per c of
aMrges are sumnarlud $-. We multiply this price per class by

the number of classes held before you
cancel. We add the cost of the equipment

Dhvery date coat delivered to you and a $- registration fee
to what you owe us for the home study and

/78 (or leson or-. $32.03 residence portion of the course. The total is
/78 cla number - S20.0) compared to what you paid to see if you are

entitled to a refund or owe us additional
money. If you are entitled to a refund, we

ourAccourit will send It to you within twenty-one (21)

contract within the days from the day you cancel.
lod, we will refund any If you do not send In any lessons for 120
Lid us within two (2) straight days at any point during the home
we receive your cancel- study portion of this course or do not attend

classes for 5 straight days on which classes
ontract after the four- are held during the residehce portion of this

eus some combination course, we will cancel your con-that If you return the tract. But uou will be given an opportunity
red, you pay for a pro- to apply for reinstatement by writing to us

...... t. # that you wish to continue.
equipment, you pay for Its full cost.

If you return the equipment we delivered/
we add the $-- cost of the home study por-
tion of this course and the cost of the equip-
ment delivered to you during this portion of
the course. We divide this total by the -
lessons in the home study portion of the
course to get a cost per lesson. We multiply
this cost per lesson by the number of les-
sons you sent In.

We add to this the amount you owe us for
the residence portion of this course and the
cost of the equipment delivered to *you

I have changed my mind and want to
cancel this contract.

Date
Student's Signature

By direction of the Commission.

CAROL M. THomAS,
Secretary.

rFR Doc. 78-36021 Filed 12-27-78; 8:45 am]
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PROPOSED RULES

[4210-01-M]
DEPARTMENT OF HOUSING AND

URBAN DEVELOPMENT

Office of Assistant Secretary for Ho using-
Federal Housing Commissioner

[24 CFR Part 8041

[Docket No. R-78-603]

LOW RENT HOUSING HOMEOWNERSHIP
OPPORTUNITIES

Turnkey iII Program

AGENCY: Department of HousinE
and Urban Development.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the Turnkey III Home Owner.
ship Opportunities Program, to giv
Public Housing Authority (PHAs:
greater flexibility in the marketing oJ
Turnkey III units and to set fortl
standards and procedures applicable
to homebuyers. Included in the pro.
posed rule are provisions for operating
subsidies and PHA purchase money fi.
nancing. The changes are designed tc
improve operational flexibility of th(
program -and to improve management,

EFFECTIVE DATE: January 29, 1979,
ADDRESS: Comments and sugges.
tions, which should include a refer.
ence to the docket number and date ol
publication, should be sent to thE
Rules Docket Clerk, Office of General
Counsel, Room 5218, Department o1
Housing and Urban Development, 451
7th .Street, S.W., Washington, D.C.
20410.
FOR FUTHER. • INFORMATION
CONTACT:

Wayne Hunter, Office of Assisted
Housing Management, Department
of Housing and Urban Development,
451 7th Street, S.W., Washington,
D.C. 20410, 202-755-6460. This is not
a toll-free number.

SUPPLEIM[ENTARY INFORMATION:

INABILITYTO MA TUEN=EE I
UNITS

1. Section 804.101(b)(1) would be
amended to provide that where a PHA
is temporarily unable to market
vacant Turnkey I units to home.
buyer families which meet the regulai
Turnkey III standards, the PHA may
rent the units to families -which meet
the standards for admission to a public
housing rental project.

AMENDMEN=S WITHOUT PRtEJICE TO
CONTRACT RIGHTS

2. Section 804.101(b)(6) rwould pro-
vide that .a homebuyer who executed
the form of Homebuyers .Ownershil
Opportunity Agreement as required in
accordance with the Turnkey III regu-

lations in effect at the time of the ex-
ecution shall be entitled to all rights
and privileges provided undr subse-
quent amendments of the regulations,
but that such amendments shall not
be applied in derogation of any rights
or privileges under th~e homebuyer's
executed- agreement. The Turnkey III
regulations were first promulgated -on
October 9, 1973, and were once previ-
ously amended, on March 22, 1974.
Section 804.101(b)(6) would give a
homebuyer who executed the them re-
quired form of agreement on or after
October 9, 1973, the benefits of the
present amendifients, as well as the
amendments of March 22, 1974, but
without prejudicing the homebuyer's
contract rights.

ADMISSION AND CONTnruED OcCUPANCY

) 3. Section 804.104(a) would specify
* that the PHA must adopt regulations
L establishing standards and procedures

for the admission of Turnkey III
homebuyers, including any- prefer-
ences, priorities or other factors af-
fecting admission, and that these ad-
mission regulations must be in accord-
ance with all applicable HUD require-
ments.

4. Section 804.104(c)(2) would clarify
the requirements for adoption, subject
to HUD approval, of PHA regulations
establishing schedules of maximum

f income limits.
5. Every family selected for admis-

sion- to a Turnkey M development
must meet defined standards of "po-
tential for homeownership." The regu-
lations would be amended (Section
804.104(f)(2)) to specify, in accordance
'with Section 6(c)(4)(D) of the United
States Housing Act of 1937, that the
standards are intended to assure that
selection for the homeownership de-
velopment is limited to low-income
families capable of assuming the re-
-sponsibilities of homeownership.

6. The regulations now provide that
a PHA must select Turnkey III home-
buyers whose monthly payments allow
a margin (ten percent) over the mini-
mum (referred to as "break-even")
needed for maintenance and expenses.
The amendment would xemove the re-
quirement for a margin over break-
even. The regulation would state (Sec-
tion 804.104(g)(2)) the monthly pay-
ments -for the selected homebuyers
shall result-in average monthly lay-
ments at least equal to the break-even
amount for the development.°

7. The regulations would be amend-
ed to provide (Section 804.104(g)(3))
that the PHA must-assure in the selec-
tion -of homebuyers the achievement
and maintenance of occupancy by a

I body -of homebuyers with a broad
range of incomes generally representa-
t tive of the range of incomes of low-
income ffamilies in the area who would

be qualified for admission to the Turn-
key III development.

The PHA would also be required t6
avoid concentrations of the most eco-
nomically deprived families in any one
or all of the PHA's low-income develp-
ments; and in any project placed
under ACC after September 26, 1975,
to assure occupancy of at least 20 per-
cent, of the homes by homebuyers
whose incomes do not exceed 50 per-
cent of the median income of familics
in the area who would be qualified for
admission (Section 804.104(g) (4) and(5)).

8. The regulations (Section
.804.104(h)) governing continued occu-
pancy of the homes by homebuyers
who not longer require subsidy, and
the definition of monthly housing cost
for this purpose, would be deleted, to
reflect the elimination of the statu-
tory requirement for establishing
limits for continued occupany. Howev-
er, after a homebuyer becomes eligible
for PHA financing of the home pur-
chase, the homebuyer is no longer en-
titled to automatic monthy reductions
of the purchase price. The purchase
price is frozen at the amount on the
purchase price schedule when the ho-
mebuyer is notified that the financing
is available (Section 804.116(a)(3)).

PROTECTION OP CHILD'S INTEREST IN
HOME

9. The March 22, 1974 amendments
of the Turnkey III regulations include
a provision that where a homebuyer
dies and only minor children are left
as occupants of the home, the PHA
may, in order to protect the children's
occupancy, and opportunity to gain
ownership of the home, approve as oc-
cupant an adult who has been appoint-
ed legal guardian of the children with
a duty to preform the obligations of
the homeownership agreement on
their behalf. In- response to questions
which have arisen concerning these
procedures, It is proposed to amend
Section 804.107(1)(3) to permit a non-
occopant to act as guardian of the
child's interest in the home, where the
child continues to live in the home
with an adult to care for the child.
The amendments would also provide
that the income of the person who ac-
tually occupies the home to care for
the child is included in the family
income for purpose of determining the
amount of the required monthly pay-
ment, but that the regulatory provi-
sion requiring the maintenance of
homeownership potential Is not appli-
cable during the period of approved
occupany on behalf of the child.
Other technical provisions would clari-
fy the respective rights of the child,
the guardian, and the person living In
the home to care for the child.
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HOiBUYER PAYMENTS

10. Section 804.102 would state that
the term "family income" in the Turn-
key III regulations has the same
meaning as in the public housing
rental regulations (Section 860.403(f)).
Section 804.107(j) would be amended
to state that the.PHA's schedule for
determing monthly payments must
comply with the regulations establish-
ing minimum and maxiinum rents for
public housing (Part 8.60, Subpart D,
Minimum and Maximum Rent-Income
Ratios, arid Minimum Rent Require-
ments). This amendment would con-
firm and clarify the applicability of
these regulations to Turnkey MI (see
Section 860.402), but does not estab-
lish a new requirement.

11. Section 804.107(j) would also be
amended to delete the reference to in-
clusion of the monthly allowance for
utilities in the "maximum required
monthly payment." The amount of
the required monthly payment (con-
tract rent) reflects a prior deduction
for tenant-supplied utilities.

HOmEBUYER AccouNis

12. Section 804.108(c) would be
amended to state, as originally intend-
ed, that where a homebuyer's monthly
payment- is less than the amount
needed for the accounts for routine
and nonroutine maintenance (Earned
Home Payments Account and Nonrou-
tine Maintenance Reserve), the defi-
ciency is supplied out of the PHA's op -
erating funds.

13. -A new § 804.110(k) would be
added to makd it clear that the
amount available for use in a home-,
buyer's-Earned Home Payments Ac-
count is the net amount remaining
after deducting amounts the home--
buyer owes the PEA, including delin-
quent monthly payments.

14. Many commehts to HIJD have in-
dicated the desirability of providing
additional equity incentive for home-
buyers paying more than the amount
necessary to cover the per unit provi-
sion for maintenance and operation
(break-even). Section 804.112(e) would
therefore be amended to provide that
where the PEA accumulates an oper-
ating reserve in excess of the HUD-de-
termined amount necessary for the fi-
nancial needs of the project (maxi-
,mum operating reserve level), the
excess shall be 'prorated to the equity
accounts of such homebuyers in pro-
portion to the amounts of their excess
payments during the year. Home-
buyers whose payments for the year
were less than the break-even amount
for the year, or are delinquent in
making required payments, would not
be eligible for the additional credits.

I OPERATING SUBSIDY

15. A new § 804.109(e) would provide
that HUD will pay operating subsidy
for the cost of Independent Public Ac-
countant Audits. The regulations
would also permit the payment of-op-
erating subsidy to cover HUD-ap-
proved expenses for:

(a) Vacancy losses if the PHA is
making every reasonable effort to fill
the vacancies.
- (b) Where a homebuyer's agreement
has been terminated, collection losses.
and costs to put the home in condition
for the next occupant.

(c) HUD-approved homebuyer coun-
seling.

(d) Training of staff and commis-
sioners.

(e) Where HUD finds that there are
unusual circumstances Justifying pay-
ment of operating subsidy.

PURCHASE OF HOM.E

16. The regulations specify that a
homebuyer may not purchase the
home unless the homebuyer has
achieved a specified minimum balance
in the Earned Home Payments Ac-
count within the first two years. Sec-
tion 804.110(c)(2) would be amended
to provide that the PHA may allow ad-
ditional time to reach the required
balance where there are extenuating
causes of the failure or the reasons for
the failure may be eliminated by coun-
seling or other assistance.

17. A new § 804.110(c)(3) would make
it clear that the PEA must consult
with the homebuyer's association
before determining that a homebuyer
may ekercise the option to purchase,
but that the final decision is the
PHA's responsibility.

18. Section 804.116(b) would be
amended to provide that the purchase
price for a homebuyer other than the
homebuyer who first occupies the
home is the appraised value or re-
placement cost of the home, which-
ever is lower. Section 804.115(c) would
be amended to provide a uniform am-
ortization period for all homebuyers in
the development.

19. Section 804.116(c) would be
added to state the duty of the PITA to
remit purchase payments to HUD.
Where PHA mortgage financing is
used, these amounts Include the mort-
gagor's debt service payments.

PHA MORTGAGE FncANcnG

"20. In response to difficulties en-
countered by Turnkey III homebuyers
in obtaining independent financing for
purchase of the homes, Section
804.116(a) of the proposed regulations
would allow PHA purchase-money fi-
nancing for a homebuyer able to cover
the expenses of homeownership, In-
cluding debt service, insurance and
taxes, with 25 percent of family

income (see also definition of "PHA
homeownership financing"
(§ 804.102)). The PHA financing could
only be offered when other suitable fi-
nancing is not available.

Where the PHA financing is used,
the PHA would take back at settle-
ment a promissory note and mortgage
for the unpaid balance of the pur-
chase price. The financing instru-
ments would provide for a reduction, if
the mortgagor's family income is later
reduced. of the portion of the monthly
mortgage payment attributable to
debt service (§ 804.116CaX4)(iiiCC).
Even if the debt service payment is re-
duced, the mortgage debt would con-
tinue to be reduced each month in ac-
cordance with a predetermined amor-
tization schedule as long as the mort-
gagor is meeting all obligations
(Q§ 804.116 (a)(4)(ii); 804.116
(a)(4)(il)(1D)). The mortgagor's pay-
ments for insurance, taxes and the
PHA mortgage servicing charge would
not be subject to reduction on account
of any changes in the family income.
Since the payments by a mortgagor-
homeowner are not "rental," the regu-
lations (§ 804.116(a)(4)(iii)(C)) specify
that these minimnmn payments are not
subject to the minimum or maximum
rental (Brooke) provisions in section
3(l) of the Act, or the HUD Brooke
regulations.

R=APTUEOF PROFIT ON RESALE

21. Section 804.114 now- provides for
recapture of profit from a homebuyer
who sells within 5 years after taking
title to the home. These provisions
would be modified to require recap-
ture of profit only if the homeowner
resells within the five-year period com-
mencing with the first day of the
month following the effective date of
the Homeownership Agreement. Re-
capture would not be required if the
homeowner sells after this five-year
period. Since a homebuyer may not
take title to the home for the first two
years of occupancy, the recapture pro-
visions would now apply only to a
resWe during the three years after the
homebuyer is first able to exercise the
option to purchase the home. The
promissory note would no longer pro-
vide for reductions of the recapture
obligation over the five-year period.

MScELLANEOUS AMENDwENTS

22. Section 804.107Co)(2) provides
that where a Turnkey ME family has
lost homeownership potential, the
family may be required to vacate the
home If the PHA offers the family a
suitable unit in a public housing rental
project. These provisions would be
amended to provide that the family
may also be required to niove if the
family is able to obtain assistance
through the PHA's Section 8 Existing
Housing Program-
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23. The Planned Unit Development
(PUD) or condominum documents es-
tablishing a homeowner's duty to
make payments to the PHA or home-
owner's -association for common prop-
erty maintenance, and other purposes
should be recorded before any of. the
homes are conveyed. Section-804.117
would, however, be amended to pro-
vide that where the PHA has in fact
failed to record, a home may not be
conveyed until the homebuyer has
contracted to mike the payments.

24. Sections 804.109(a)(7),
804.109(c)(2), and 804.110(d) would be
amended to incorporate various tech-
nical changes concerning maintenance
of common property.

25. Section 804.11 (a) would be
amended to allow the PHA to charge

,against the project operating reserve
costs of non-routine maintenance
which are covered by warranty but not
paid for under the warranty through
no fault or neglect of the homebuyer.

26. Appendices setting forth the
forms of special conditions to be in-
eluded in a Turnkey III ACC, home-
buyers agreement, and certification of
homebuyer status, would be deleted
from the regulation, but use of HUD-
prescribed forms would still be re-
quired.

A Finding of Inapplicability with re-
spect to the National, Environmental
Policy Act of 1969 has been made in
accordance with HUD procedures. A
copy of this finding is available for
public inspection in the Office of the
Rules Docket Clerk during regular
business hours, at the address speci-
fied above.

Accordingly, it is proposed that 24
CFR Part-804, Subpart B would be
amended to read as follows:

Subpart B-Turnkey III Program Description

Sec.
804.101 Introduction.
804.102 Definitions.
804.103 Development.
804.104 Eligibility and Selection of-Home-

buyers.
804.105 Counseling of Homebuyers.
804.106 Homebuyers Association (HBA).
804.107 Responsibilities of Homebuyer.
804.108 Break-Even Amount.
804.109 Monthly Operating Expense, Oper-

ating Subsidy.
804.110 Earned Home Payments Account

(EHPA).
804.111 Nonroutine Maintenance Reserve

(NEMR).
804.112 Operating Reserve.
804.113 Achievement of Ownership by Ini-

tial Homebuyer.
804.114 Resale at Profit During First Five

Years.
804.115 Achievement of Ownership by Sub-

sequent Homebuyer.
804.116 PHA Homeownership Financing;,

conveyance of Home.
804.117 Responsibilities of Homeowner.
804.118 Homeowners Association-Planned

Unit Development (PUB).
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Sec.
804.119 Homeowners Association-Condo-

minium.
804.120 Realtionship of Homeowners Asso:

ciation to HBA.
Subpart B-Turnkey III Program Description

§ 804.101 Introduction.
(a) Purpose. This subpart sets forth

the essential elements of the HUD
Homeownership Opportunities pro-
gram for Low-Income Families (Turn-
key III).

(b) Applicability. This subpart shall
be applicable to all Turnkey III devel-
opments, including those under devel-
opment or in operation on October 9,
1973, as follows:

(1) With respect to any development
to be operated as Turnkey III, the
Annual Contributions contract (ACC)
shall contain the special provisions for
Turnkey III project as prescribed by
HUD. A Turnkey III development may
include only units which are to be op-
erated as such under Homebuyers
Ownership- Opportunity Agreements.
If for any reason it is determined that
certain units should* be operated as
conventional public housing rental
units, such units must be made to com-
prise or be made part of a convention-
al public housing rental project. If,
however, the PHA is temporarily
unable to market vacant units in the
-Turnkey III development to families
which meet the standards for admis-
sion of Turnkey III homebuyers, the
PHA shall rent the units to low-
income families which meet the stand-
ards for admission to a public housing
rental project, and which agree to

-move. to a suitable unit in a PHA
rental project if the PHA so requires.-

(2) With respect to Turnkey III de-
velopments where no Agreements with
llomebuyers were signed prior to Octo-
ber 9, 1973, the ACC shall be amended
(i) to include special provisions as pre-
scribed by HUD, (ii), to extend the
ACC term 'to 30 years, and (iii) to
reduce the Maximum Contribution
Percentage to a rate that will amortize
the debt in 30 years at the minimum
Loan Interest Rate specified in the
ACC for the specific Turnkey III proj-
ect involved. Further development and
operation shall be in accordance with
this subpart including use of the form
of Homebuyers Ownership Opportuni-
ty Agreement as prescribed by HUD.

(3) With respect to -developments
where any Agreements with home-
buyers 'were -signed prior to October 9,
1973, the^ following steps shall be
taken:

(i) The ACC shall be amended to in-
clude special provisions as prescribed
by HUD. Further development and op-
eration, shall be in accordance with
this subpart.

(ii) The PHA shall offer all qualified'
homebuyers in the development a new
Homebuyers Ownership Opportunity

Agreement in the form prescribed By
HUD, provided that the initial pur-
chase prices shall be based on the
latest approved Development Cost
Budget, or Actual Development Cost
Certificate if Issued, in lieu of the De-
velopment Cost Budget in effect upon
award of the Construction Contract or
execution of the Contract of Sale, and
that If the ACC for the Project has a
term of 25 years the Purchase Price
Schedule shall be based on a term of
25 years, instead of 30. Each Purchase
Price Schedule shall commence with
the first day of the month following
the effective date of the initial Agree-
ment. No other modification in the
new Agreement may be made. In the
event the homebuyer refuses to accept
the new Agreement, no modifications
may be made in the old Agreement
and the matter shall be referred to
HUD.

(4) With respect to Projects which
were under ACC on October 9, 1073,
the Total Development Cost Budget

,shall be revised, If financially feasible,
to include the cost of the appraisals
which are necessary for computation
of the initial purchase prices pursuant
to § 804.113. In the event his is not fi-
nancially feasible, the matter shall be
referred to HUD, which may, if neces-
sary, authorize a different method for
computation of such initial purchase
prices on an equitable basis.

(5) With respect to all develdpments
which were completed by October 9,
1973, the appraisals which are neces-
sary for computation of the initial
purchase prices .pursuant to § 804.113
shall be made as of the date of comple-
tion of the developmept.

(6) Homebuyers who executed the
form of Homebuyers Ownership Op-
portunity Agreement in the form as
prescribed by HUD in Accordance with
this subpart on the date of execution
shall be entitled to all rights and priv-
leges provided under subsequent
amendments of the subpart, but such
amendments shall not be applied in
derogation of any rights or privileges
of the homebuyer under the executed
Agreement.

§ 804.102 Definitions.
The term "common property" means

the nondwelling structures and equip-
ment, common areas, community facil-
ities, and in some cases certain compo-
nent parts of 'dwelling structures,
which are contained in the develop-
ment: Provided however, that in the
case of a development that Is orga-
nized as a condominium or a planned
unit development (PUD), the torm
"common property" shall have the
meaning established by the condomin-
ium or PUD documents and the State
law pursuant to which the condomin-
ium or PUD Is organized, under the
terms "common areas," "common
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facilities," "common elements,"
"common estate," or other similar
terms.

The term "development" means the
entire undertaking including all real
and personal property, funds and re-
serves, rights, interests and obliga-
tions, and activities related thereto.

The term "EHPA!" means the
Earned Home Payments account es-
tablished and maintained pursuant to
§ 804 110.

The term "family income" shall
have the meaning set forth in the defi-
nition of "Family Income" in 24 CFR
§ 860.403(f).

The term "homebuyer" means the
member or members of a low-income
family who have executed a Home-
buyers Ownership Opportunity Agree-
ment with the PHA, and who have not
yet acquired ownership of the home.

The term "homebuyers association"
(HBA) means an organization as de-
fined in § 804.106.

The term "homeowner" means a ho-
mebuyer who has acquired title to the
home.

The term "homeowner association"
means an association comprised of
homeowners, including condominum
associations, having responsibilities
with respect to common property.

The term "HUD" means the Depart-
ment of Housing and Urban Develop-
ment which provides PHAs with finan-
cial assistance through loans and
annual 6ontributions and technical as-
sistance in development and operation.

The term "NRMB" means the Non-
routine Maintenance Reserve estab-
lished and maintained pursuant to
§ 80c111.

The term "PHA" means the local
public housing agency which acquires
or develops a low-income housing de-
velopment with financial assistance
from HUD, owns the homes until title
is transferred to the homebuyers, and,
is responsible for the management of

-the homeownership opportunity pro-
gran.

The term "PHA homeownership fi-
nancing" means PEA financing -for
purchase of a home by an eligible
homebuyer who gives the PHA a
promissory note and mortgage for the
balance of the purchase price in ac-
cordance with § 804.116(a).

The term "project" is used to refer
to the development in relation to mat-
ters specifically related to the Annual
Contributions Contract.

§ 804.103 Development.
(a) Financial framewprk The PHA

shall finance development or acquisi-
tion by sale of its notes (bond financ-
ing shall not be used) in the amount of
the Minimum Development Cost. Pay-
ment of the debt service on the notes
is assured by the HUD commitment to

provide debt service annual contribu-
tions.

(b) Contractual framework. There
are three basic contracts:

(1) An Annual Contributions Con-
tract containing the Special Condi-
tions as prescribed by EU for a
Turnkey III Homeownership Opportu-
nity Project;

(2) A Homebuyers Opportunity
Agreement in the form prescribed by
HUD, which sets forth the respective
rights and obligations of the low-
income occupants and the PHA, In-
cluding conditions for achieving home-
ownership; and

(3) A Recognition Agreement (see
Appendix II of Subpart D of this part)
between the PEA and the HBA under
which the PEA agrees to recognize the
SBA as the established repres~itative
of the homebuyers.

(c) Community Participation Com-
mittee CPC. In the necessary devel-
opment of citizens' participation in
and understanding of the Turnkey III
program, the PEA should consider for-
mation and use of a CPC to assist the
community and the PEA In the devel-
opment and support of the Turnkey
III program. The CFC shall be a vol-
untary group comprised of representa-
tives of the low-income population pri-
marily and may also include repre-
sentatives of community service orga-
nizations.

§ 804.104 Eligibility and Selection of
Homebuyers.

(a) Adoption of Admission Regula-
tions. The PHA shall adopt regula-
tions establishing standards and proce-
dures for the admission of home-
buyers to Turnkey III developments,
including any preferences, priorities or
other factors affecting admission. The
PHA admission regulations shall be in
accordance with all applicable HUD
regulations or other HUD require-
ments.

(b) Announcement of availability of
housing; fair housing marketing.

(1) The availability of housing under
Turnkey III shall be announced to the
community at large. Families on the
waiting list for PEA conventional
public housing rental units who wish
to be considered for Turnkey III must
apply specifically for that program
(see paragraph (e) of this section). *

(2) The PHA shall submit to HUD
an Affirmative Fair Housing Market-
ing Plan and shall otherwise comply
with the provisions of the Affirmative
Fair Housing Marketing Regulations,
24 CFR Part 200, subpart M, as if the
PEA were an applicant for participa-
tion in a HUD housing program. This
Plan shall be submitted with the de-
velopment program and no develop-
ment program may be approved with-
out prior approval of the Plan pursu-
ant to HUD procedures under said Af-

firmative Fair Housing Marketing
Regulations. If the development pro-
gram has been approved, but the
Annual Contributions Contract has
not been executed, prior to October 9,
1973, an Affirmative Fair Housing
Marketing Plan must be approved
prior to execution of said contract.

Wc) Eligibility and standards for ad-
mission. (1) Homebuyers shall be low-
income families as determined in ac-
cordance with the income definitions
and limits established by the PEA in
accordance with the Act, and approved
by HUD (see paragraph (c)(2) of this
section). The PHA's established prior-
ities and preferences and the require-
ments for administration of low-
income housing under Title VI of the
Civil Rights Act of 1964 (Public Law
88-352, 78 Stat. 241, 42 U.S.C. 2000d)
shall be applicable except that the
procedures used for homebuyer selec-
tion undel- Turnkey I shall be those
set forth in this section. In carrying
out these procedures the aim shall be
to provide for equal housing opportu-
nity in such a way as to prevent segre-
gation or other discrimination of the
basis of race, creed, color or national
origin in accordance with the Civil
Rights Acts of 1964 (Public Law 88-
352, 78 Stat. 241, 42 U.S.C. 2000d) and
1968 (Public Law 90-284, 82 Stat. 73,
42 U.S.C. 3601).

(2) Subject to HUD approval the
PHA shall adopt regulations establish-
Ing schedules of maximum income
limits. The PHA may establish maxi-
mum income limits for Turnkey MI
which are different from those for its
conventional rental program; provided
that those limits are in accord with all
applicable statutory and administra-
tive requirements and are approved by
HUD.

(d) Determination of eligibility and
preparation of lisL The PHA, without
participation of a recommending com-
mittee (see paragraph (f)(1) of this
section), shall determine the eligibility
of each applicant family in respect to
the income limits for the development
and shall then assign each eligible ap-
plicant Its appropriate place on a wait-
ing list for the developlment, in se-
quence based upon the date of the ap-
plication, suitable type or size of unit
and factors affecting preference or pri-
ority established by the PHA's regula-
tions.

(e) List of applicant.
(1) Establishment of separate list A

separate list of applicants for Turnkey
3I1 shall be maintained, consisting of
families who specifically apply and are
eligible for admission to such housing.

(2) Dating of applications. All appli-
cations for Turnkey III shall be dated
as received,

(3) Effect of applicant status. The
filing of an application for Turnkey
III by a family which is an applicant
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for PEA conventional rental public
housing or is an occupant of such
housing shall in no way affect its
status with regard to such rental hous-
ing. Such an applicant shall not lose
its place on the housing waiting list
until the application is accepted for
Turnkey III and shall not receive any
different treatment or consideration
with respect to conventional rental
public housing because of having ap-
plied for Turnkey III.

(f) Determination of potential for
homeownership.

(1) R commending committee. The
PEA *should consider use of a recom-
mending committee to assist in the se-
lection of homebuyers from the fami-
lies determined to have potential for
homeownership. If a recommending
committee is use, it should be com-
posed of representatives of the CPC (if
any), the PHA and the EBA. The PHA
shall submit to the committee prompt
written justification of any rejection
of a committee recommendation stat-
ing grounds, the. reasonableness of
which shall be in accord with applica-
ble PEA and HUD regulations. Each
member of such a committee, at the
time of appointment, shall be required
to furnish the PHA with a signed
statement that the member will (i)
follow selection proceduies and poll-
cies that do not automatically deny
admission to a particular class, that
insure selection on a non-discriminato-
ry and non-segregated basis, and that
facilitate achievement of the antici-
pated results for occupancy stated in
the approved Affirmative Fair Hous-
ing Marketing Plan, and (ii) maintain
strict confidentiality by not divulging
any information concerning applicants

• or the deliberations of the committee
to any person except to the PHA as
necessary for purposes of the official
business of the committee.

(2) Potential for homeownership. -In
order to-be consider6d for selection, a
family must be determined to meet "at
least all of the following standards of
potential for homeownership which
are intended to assure (in accordance
with Section 6(c)(4)(D) of the United
States Housing Act of 1937) that selec-
tion for the Turnkey III development
Is limited to low-income families capa-
ble of assuming the responsibilities of
homeownership:

(i) Income sufficient to result in a re-
quired monthly payment which is not
less than the sum of the amounts nec-
essary to pay the EHPA, the NRMR,
and the estimate average monthly cost
of utilities attributable to the home

(ii) At least one member gainfully
employed, or having an established
source of continuing income.

(g) Selection of homebuyers. Home-
buyers shall be selected from those
families determined to have potential
for homeownership. Such selection
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shall be made in sequence from the
waiting list established in accordance

-with this section provided that the fol-
lowing shall be assured:

(1) Selection procedures that do not
automatically deny admission to a par-
ticular class; that insure selection on a
nondiscriminatory and nonsegregated
basis; and that facilitate achlevement
of the anticipated results for occupan-
cy stated in the approved Affirmative
Fair Marketing Plan.

(2) Achievement- of an average
mbnthly payment for the develop-
ment, which is at least equal to the
break-even amount for the develop-
ment- (see §804.108). This standard
shall be complied with both in the ini-
tial selection of homebuyers and in
the subsequent filling of vacancies at
all times during the life of the devel-
opment. If there is an applicant who
has potential fof homeownership but
whose -required monthly payment
under the PHA's Rent Schedule would
be less than the break-even amount
for the- suitable size and type of unit,
such applicant may be selected as a
homebuyer, provided that the incomes
of all selected homebuyers shall result
in average required monthly payments
at least equal to the break-even
amount for the develpment. Such an
average monthly payment for the de-
velopment may be achieved by select-
ing other low-income families who can

"afford to make required monthly pay-
ments above the break-even amounts-
for their suitable sizes and types of
units.

(3) Achievement and maintenance of
occupancy of the development by a
body of homebuyers with a broad
range of incomes generally representa-
tive of the range of incomes of low-
income families in the area who would
be qualified for admission to the*Turn-
key III development.

(4) Avoidance of concentrations of
the most economically deprived fami-
lies.in any one or all of the PHA's low-
income developments.

(5) In any Project placed under ACC
after September 26, 1975, achievement
and maintenance of occupancy of at
least 20 percent of the homes by
homebuyers whose incomes do not
exceed 50 percent of the median
income of families in the area who
would be qualified for admission to
the development, with adjustments for
smaller and larger families, as deter-
mined by HUD.
• (h) Notification of applicants. (1)

Once a sufficient number of applicants
have been selected to assure that the
provisions of paragraph (g)(2) of this
section -are met, the selected appli-
cants shall be notified of the approxi-
mate date of occupancy insofar as&
such date can reasonably be deter-
mined.

(2) Applicants who are not selected
for a specific Turnkey III development
shall be so notified In accordance with
HUD-approved procedures. The notice
shall state the reason for the appli-
cant's rejection (including a recom-
mendation by the recommending com-
mittee unless the applicant has previ-
ously been so notified by the commit-
tee) and the notice shall state that the
applicant will be given an informal
hearing on such determination, re-
gardless of the reason for the rejec-
tion, if the applicant makes a request
for-such a hearing within a reasonable
time (to be specified in the notice)
from the date of the notice.

*1

§ 804.105 Counseling of homebuyers.
The PHA shall provide counseling

and training as provided in subpart C
of this part, with funding as provided
in § 804.206 of this part. Applicants for
admission shall be advised of the
nature of the counseling and training
programs available to them and the
application for admission shall include
a statement that the family agrees to
participate and cooperate fully in all
official pre-occupancy and post-occu-
pancy training and counseling activi-
ties. Failure to participate as agreed
may result in the family not being se-
lected or retained as a homebuyer.

§ 804.106 Homebuyers Association (IIBA).
An HBA is an incorporated organiza-

tion composed of all the families who
are entitled to occupancy pursuant to
a Homebuyers Ownership Opportuni-
ty Agreement or who are homeowners,
It is formed and organized for the pur-
poses set forth In § 804.304 of this
part. The EBA shall be funded as pro-
vided in § 804.305 of this part. In the
absence of a duly organized HBA, the
PEA shall be free to act without the

- EBA action required by this subpart.

§ 804.107 Responsibilities of homebuycr.
(a) Repair, maintenance and use of

home. The homebuyer shall be respon-
sible for the routine maintenance of
the home to the satisfaction of 'the
HBA and the PHA. This routine main-
tenance includes the work (labor and
materials) of keeping the dwelling
structure, grounds and equipment in
good repair, condition and appearance
so that they may be utilized continual-
ly at their designed capacities and at
the satisfactory level'of efficiency for
their intended purposes, and in con-
formity with the requirements of local
housing codes and applicable HUD
regulations and guidelines. It includes
repairs (labor- and materials) to the
dwelling structure, plumbing fixtures,
dwelling equipment (such as range and
refrigerator), shades and screens,
water heater, heating, interior paint- .
Ing and the maintenance of grounds
(lot) on which the dwelling is located.
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It does not include maintenance and
replacements provided for by the
NRMR described in § 804.111.

(b) Repair of damage In addition to
the obligation 'for routine mainte-
nance, the homebuyer shall be respon-
sible for repair of any damage caused
by the homebuyer family, or vistors.

(c) Care of home. A homebuyer shall
keep the home in a sanitary condition;
cooperate with the PEA and the HBA
in keeping and maintaining the
common areas and property, including
fixtures and equipment, in good condi-
tion and appearance; and follow all
rules of the PEA and of the HBA con-
cerning the use and care of the .dwell-
ings and the common areas and prop-
erty.

(d) Inspections. A homebuyer shall
agree to permit officials, employees, or
agents of the PHA and of the HBA to
inspect the home at reasonable hours
and intervals in accordance with rules
established by the PEA and the HBA.

(c) Use of home. A homebuyer shall
not (1) sublet the home without the
prior written approval-of the PEA and
HUD, (2) use or occupy the 'home for
any purpose deemed hazardous by in-
surance companies on account of fire
or other risks, or (3) provide accommo-
dations (unless approved by the HBA
and the PHA) to boarders or lodgers.
The homebuyer shall agree to use the
home only as a place to live for the
family (as identified in the initial ap-
plication or by subsequent amendment
with the approval of the PHA), for
children thereafter born to or adopted
by members of such family, and for
aged or widowed parents of the home-
buyer or spouse who. may join the
household.

(f) Obligations with respect to other
persons and property. Neither the
homebuyer nor any member of the
homebuyer family shall interfere with
rights of other occupants of the devel-
opment, or damage the common prop-
erty or the property of others, or
create physical hazards.

(g) Structural changes. A homebuyer
shall not make any structural changes
in or additions to the home unless the
PHA has first determined in writing
that such change would not (1) impair
the value of the unit, the surrounding
units, or the development as a whole,
or (2) affect the use of the home for
residential jpurposes, or (3) violate
EUI) requirements as to construction
and design.

(h) Statements of condition and
repair. When each homebuyer moves
in, the PHA shall inspect the home
and shall give the Iibmebuyer a writ-
ten statement, to be signed by the
PHA and the homebuyer, of the condi-
tion of the home and the equipment in
it. Should the homebuyer vacate the
home, the PHA shall inspect it and
give the homebuyer a written state-
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ment of the repairs and other work, if
any, required to put the home In good
condition for the next occupant (see
§804.110(j)(1)). The homebuyer, ho-
mebuyer's representative, and a repre-
sentative of the HBA may join in any
such inspections by the PIA.

(I) faintenance of common propei-
ty. The homebuyer may participate in
nonroutine maintenance of common
property as discussed in § 804.110(d)
.and § 804.111(c).

(j) Homebuyer's required monthly
payment. (1) The term "required
monthly payment" as used herein
means the monthly payment ("Con-
tract Rent," see definition at
§860.403(a)) the homebuyer Is re-
quired to pay as lease rental to the
PHA on or before the first day of each
month. Although the total monthly
housing cost consists of the sum of the
break-even amount (see § 804.108) and
the debt service (payments of princi-
pal and interest) on the applicable
share of the capital cost of the devel-
opment, the homebuyer, so long as the
homebuyer qualifies as low income, Is
not required to pay the full amount,
but is assisted by HUD's annual contri-
butions. The homebuyer's required
monthly payment, which is based
upon Family Income, shall be an
amount in accordance with the sched-
ule established by the PHA and ap-
proved by HUD In accordance with the
U.S. Housing Act of 1937 (42 U.S.C.
1437 et seq.) and applicable HUD regu-
lations (24 CFR Part 860, Subpart D.
Minimum and Maximum Rent-Income
Ratios, and Minimum Rent Require-
ments), provided, however, that the re-
quired monthly payment shall not be
more than the sum of the monthly
break-even amount and the monthly
debt service amount shown on the
Purchase Price Schedule for the hoine
except that if the rent, Including utili-
ties, for comparable unsubsidized
housing in the locality is lower, such
lower amount may be established as
the maximum If the PHA determines
with HUD approval that this would be
in the best interest of the develop-
ment.

(2) The required monthly payment
may be adjusted as a result of the
PHA's regularly scheduled or specially
scheduled reexamination of the
Family Income and family composi-
tion. Interim changes may be made in
accordance with the PHA's policy on
reexaminations, or under unusual cir-
cumstances, at the request of the
homebuyer, if both the PHA and the
HBA agree that such action Is war-
ranted.

(3) The required monthly payment
may also be adjusted by changes in
the required percentage of income to
reflect (i) changes in operating ex-
penses as described in § 804.109 and (ii)
changes in utility allowances.
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(4) The PHA shall not refuse to
accept monthly payments because of
any other charges (i.e., other than
overdue monthly payments) owed by
the homebuyer to the PHA; however,
by accepting monthly payments under
such circumstances, the PRA shall not
be deemed to have waived any of its
rights and remedies with respect to
such other charges.

(k) Application on monthly pay-
ment. The PHA shall apply the home-
buyer's monthly payment as follows:

(1) To the credit of the homebuyer's
EHPA (see § 804.110);

(2) To the credit of the homebuyers
NRMR (see § 804.111);

(3) For payment of monthly operat-
ing expense including contribution to
operating reserve (see § 804.109).

(1) Assignment and succession. Until--
such time as the homebuyer obtains
title to the home, It shall be used only
to house a family of low income.
Therefore:

(1) A homebuyer shall not assign
any right or interest in the home or
under the Homebuyers Ownership Op-
portunity Agreement without the
prior written approval of the PHA and
HUD.

(2) In the event of death, mental in-
capacity or abandonment of the home
by the homebuyer, the person desig-
nated as the successor in the Home-
buyers Ownership Opportunity Agree-
ment shall succeed to the rights and
responsibilities under the Agreement
if that person Is an occupant of the
home at the time of the event and is
determined by the PEA to meet all of
the standards of potential for home-
ownership as set forth in
§ 804.104(f)(2). Such person shall be
designated by the homebuyer at the
time the Homebuyers Ownership Op-
portunity Agreement is executed. This
designation may be changed by the
homebuyer at any time. If there is no
such designation or the designee is no
longer an occupant of the home or
does not meet the standards of poten-
tial for homeownership, the PEA may
designate as the homebuyer any
family member who was an occupant
at the time of the event, who meets
the standards of potential for home-
ownership, and who agrees in writing
to assume the obligations of -the
Homebuyers Ownership Opportunity
Agreement.

(3) If there Is no qualified successor
in accordance with paragraph (1)(2) of
this section, the PHA shall terminate
the Agreement and another family
shall be selected except under the fol-
lowing circumstances: Where a minor
child (or children) of the homebuyer
family Is in occupancy, then in order
to protect the child's continued occu-
pancy and opportunity for acquisition
of ownership of the home, the PEA
may approve an appropriate adult(s)
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as legal guardian of the child's interest nate and vacate the home. In the person, within a specified reasonable
in the Homebuyers Ownership- Oppor- event that the homebuyer vacates the time, regarding the reason for the de,
tunity Agreement, where the guardian home without notice to the PHA, the termination and offer of transfer, (i)
undertakes, under a written agree- Agreement shall be terminated auto- that in such response the homebuyer
ment with the PHA, to perform the matically and the PHA may dispose of, may be represented or accompanied by
obligations of the Homebuyers Owner- in any manner deemed suitable-by it, a person of the homebuyer's choice,
ship Opportunity Agreement in the in- any items of personal property left by including a representative of the HBA,
terest and behalf of, the child, and the homebuyer in the home. - and (iiI) that the PHA has consulted
where the child continues" to live in (o) Transfer to public housing rental the HBA concerning this determina-
the home with an adult to care for the unit or Section 8 Existing Program. tion and offer of transfer.
child (the guardian or another (1) Inasmuch as the homebuyer was (3) When a Homebuyers Ownership
person). In such case "the income of found eligible for admission to the de- Opportunity Agreement is terminated
the person who takes care of the child velopment on the basis of having the pursuant to this paragraph (o), the
and is living in the home shall be in- necessary elements -of potential for amount in the homebuyer's EHPA
cluded in Family Income for the pur- homeownership, continuation of eligi- shall be applied in accordance with
pose of determining the amount of the bility requires continuation of this po- the.provisions of § 804.110(j).
required monthly payment, but the tential, subject only to temporary un-
provisions of paragraph (o) of this foreseen changes in circumstances. Ac- § 804.108 Break-even amount.
§ 804.107 shall not be applicable during cordingly, in the event it should devel- (a) Definition. The term "break-even
the period of such approved occupan- op that the homebuyer no longer amount" as used herein means the
cy. The guardian and the person living meets one or more of these elements minimum average monthly amount re-
in the home to care for the child shall of homeownership potential, the PHA quired to provide funds for the items
have no right or interest in the home shall investigate the circumstances listed in the illustration below. A sepa-
or under the Homebuyers Ownership and provide such counseling and as- rate break-even amount shall be estab-
Opportunity Agreement except in a fi- sistance as may be feasible in order to lished for each size and type of dwell-
duciary capacity on behalf of the chil- help the family overcome the deficien- g unit, as vhl as for the Project a a
dren, and shall have no right to any cy as promptly as possible. After a rea- whole. The breakeven amount for
amounts payable from the EHPA pur- sonable time, not to exceed 30 days
suant to § 804.110(j)(2) upon termina- from the date of evaluation of the re- EHPA and NRMR will vary by size
tion of the Agreement. During the sults of the investigation the PHA and type of dwelling unit; similar vail-
period of guardianship, the home shall .shall make a reevaluation as to wheth- ations as to other line items may be
not be conveyed -with PHA Homeown- er the family has regained the poten- made if the PHA deems this equitable.
ership Financing pursuant to tial for homeownership or is likely to Illustration. The follbwing is an II-
§ 804.116(a). do so within a further reasonable time. lustration of the computation of the
(m) Termination by PHA. '(1) In the not to exceed. 30 days from the date of break-even amount based upon hype-

event the homebuyer should breach the reevaluation. Further extension of the tical amounts.
the Homebuyers Ownership Opportu- time may be granted in exceptional (1) operating Expense (sea
nity Agreement, by failure to make the cases, but in any event, a final deter- 1804.109):
required monthly payment within ten mination shall be made no later than Admitraton ........................ t0Hornebuyer services ............... 2.00......
days after Its due date, by misrepre- 90 days from the date of evaluation of PHoject-suppsed utlls. 2.00.

sentation or withholding of informa- the results of the initial investigation. Routine maintenance-
tion in applying for admission- or in The PHA shall invite the HBA to par- Common property .............. 00 ... ...Protective srie ......... 2.00 ........

'. connection with any subsequent reexa- ticipate in all investigations and evalu- . Genci era ices....... 2.00....
mination of income and family compo- ations. Nonroutine maintenance-.
sition, or by failure to comply with (2) If the final determination of the Common property (Contribu-
any of the other homebuyer obliga- PTA, after considering the views of (2) to operating reserve ............. 2.00 $27.00

tions under the Agreement, the PHA the HPA, is that the homebuyer count (see 1804.110) U..................... 100
may terminate the Agreement 30 days should be transferred to a suitable (3) Nonroutino Maintenance Re-
after giving notice of its intention to dwelling unit either in a PHA rental serve(see§ 8o4.111) .. ........ .... ...... .... .. ............. 7/7.60 ..
do so in accordance with paragraph project, or through use of the PHA's reak-Ee Amount_ _ ... 60....
(m)(2) of this section. Section 8 Existing Housing Program,

(2) Notice of termination by the PHA the PHA shall give the homebuyer The break-even amount does not In-
shall be in writing. Such notice. shall written notice of the PHA determina- clude the monthly allowance for utill-
state (I) the reason for termination, tion of the loss of homeownership po- ties which the homebuyer pays for di-
(i) that the homebuyer may respond tential and of the offer of transfer. rectly, nor does It include any amount
to the PHA, in writing or in person, The notice shall state that the trans- for debt service on the Project notes.
within a specified reasonable period of fer shall occur-(i) as soon as a suitable (b) Excess over break-even. When
time regarding the reason for termina- rental unit is available for occupancy, the homebuyer's required monthly
tion, (Wi) that in such response home- or (ii) when the PHA has issued a Cer- payment (see § 804.107(j)) exceeds the
buyer'itay be represented or accompa- tiflca e of Family Participation, and applicable break-even amount, the
nied by a person of the homebuyer's has determined that a suitable unit is excess shall constitute additional Proj.
choice, including a representative of available, but no earlier than 30 days ect income and shall be deposited and
the HBA, (iv) that the PHA will con- from the date of the notice, provided used in the same manner as other
sult the HBA concerning this termina- that an eligible successor for .the Project income.
tion, and (v) that unless the PHA re- homebuyer unit has been selected by (c) Deficit in monthly payment
scinds or- modifies. the notice, the ter- the PHA. The notice shall also state - Where the required monthly payment
mination shall be effective at the end that if the homebuyer should refuse Is less than the amounts for EHPA
of the 30-day notice period, to move under such circumstances, the and NRMR Included In the break-even

(n) Termination by the homebuyer. family may be required to vacate- the amount, the EHPA and NRMR shall
The homebuyer may terminate the homebuyer' unit, 'without further nevertheless be credited with the
Homebuyers Ownership Opportunity, notice. The notice shall include a amount for these accounts, and, the
Agreement by giving the PHA 30 days - statement (i) that the homebuyer may deficiency shall be supplied out of the
notice in writing of intention to termi- respond to the PEA in writing or in operating funds.
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§ 804.109 Monthly operating, expense, op-
erating subsidy.

(a) Definition and categories of
monthly operating expense. The term
"monthly operating expense" means
the monthly amount needed for the
following purposes:

(1) Administration. Administrative
salaries, travel, legal expenses, office
supplies, postage, telphone, and tele-
grab, etc.;

(2) Homebuyer services. PHA ex-
penses in the achievement of social
goals, including costs such as salaries,
publications, payments to the HBA to
assist its operation,-contract and other
costs;

(3) Utilities. Those utilities (such as
water), if any, to be furnished by the
PHA as part of operating expenses;

(4) Routine maintenance-common
property. For community building
grounds, and other common areas, if
any. The amount required for routine
maintenance of common property de-
pends upon the type of common prop-
erty included in the development and
the extent of the PHA responsibility
for maintenance (see also § 804.109(c));

(5) Protective services. The cost of
supplemental protective services paid
by the PHA for the protection of per-
sons and property;,

(6) General expense. Premiums for
fire and other insurance, payments in
lieu of taxes to the local taxing body,
collection losses, payroll taxes, etc;

(7) Nonroutine maintenance-
common property (Contribution to op-
erating reserve). An estimate of the
amount required to accumulate an op-
erating reserve for nonroutine mainte-
nance and- replacements of common
property (see § 804.112(b)).

(b) Monthly operating expense rate.
The monthly operating expense rate
for each fiscal year shall be estab-
lished on the basis of the PRA's BUD-
approved operating budget for the

-fiscal year. The operating budget may
be revised during the course of the
fiscal year in accordance with HUD re-
quirements. It is a subsequently deter-
mined that the actual 'operating ex-
pense for a fiscal year was more or less
than the amount provied by the
monthly operating expense estab-
lished for that fiscal year, the rate of
monthly operating expenses to be es-
tablished for the next fiscal year may
be adjusted to account for the differ-
ence. Such adjustment may result in a
change in the required monthly pay-
ment (see § 804.107(j)(3)).

(c) Provision for common property
maintenance. (1) During the period
the PEA is responsible for the mainte-
nance of common property, the
annual operating budget and the
monthly operating expense rate shall
include the amount required for rou-
tine maintenance of all common prop-
erty in the development, even though
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a number of the honies may have been
acquired by homebuyers. During such
period, this amount shall be computed
on the basis of the total number of
homes in the development (Le., the
annual amount budgeted for routine
maintenance of common property
shall be divided by the number of
homes in the development, resulting
in the annual amount for each home;
this figure shall in turn be divided by
12 to determine the monthly amount
to be included In the monthly operat-
ing expense (and in the break-even
amount) for routine maintenance of
common property).

(2) After the homeowners associ-
ation assumes responsibility for main-
tenance of common property, the
monthly operating expense (and
break-even amount) shall include an
amount equal to the monthly assess-
ment by the homeowners association
for the remaining homes owned by the
PHA for routine or nonroutine main-
tenance of common property.
(d) Monthly operating expense state-

ment A statement showing the bud-
geted monthly amount allocated in
the current operating budget to each
operating expense category shall be
provided to the HBA and copies shall
be provided to homebuyers upon re-
quest.
(e) Operating subsidy. (1) Operating

subsidy shall be paid to reimburse the
PHA foi the HUD-approved costs of
Independent Public Accountant
audits. Operating subsidy may also be
paid to cover proposed expenditures
approved by HUD for the following
purposes:

(I) Operating Expenses for vacant
units where the PHIA shows to HUD's
satisfaction that It is making every
reasonable effort to fill the vacancies.
(ii) Collection losses due to payment

delinquencles on the part of home-
buyer families whose Agreement have
been terminated, and who have vacat-
ed the home, and the actual cost of
any maintenance (including repairs
and replacements) necessary to put
the vacant home In a suitable condi-
tion for a substitute homebuyer
family. Operating subsidy may be
made available for these purposes only
after the PHA has previously utilized
all available homebuyer credits.

ill) The costs of HUD-approved
homebuyer counseling.
(iv) HUD-approved costs for training

of staff and Conmisoners.
(v) Operating costs resulting from

other unusual circumstances, as deter-
mined by HUD, Justifying payment of
operating subsidy.

(2) No operating subsidy shall be
paid for utilities, routine maintenance
or other Items for which the home-
buyer is responsibile (other than is
necessary to put a vacant home in con-
dition for a substitute family).

§ 804.110 Earned Home Payments account
(EIIPA).

(a) Credits to the accounL The PEA
shall establish and maifitain a sepa-
rate EBPA for each homebuyer. Since
the homebuyer is responsible for
maintaining the home, a portion of
the required monthly payment equal
to the PHA's estimate, approved by -
HUD, of the monthly cost for such
routine maintenance, taking into con-
sideration the relative type and size of
the homebuyeres home, shal be set
aside in the EFPA. In addition, this
account shall be credited with (1) any
voluntary payments made pursuant to
§ 804.110(f), and (2) any amount
earned through the performance of
maintenance as provided in
§ 804.110(d) and § 804.111(c)(1).

(b) Charges to the account (1) If for
any reason the homebuyer is unable
or fails to perform any item of re-
quired maintenance as described in.
§ 804.107(a), the PEA shall arrange to
have the work done in accordance
with the procedures established by the
PHA and the HBA and the cost there-
of shall be charged to the home-
buyer's EEHPA. Inspection of the home
shall be made jointly by the PHA-and
the HBA.

(2) To the extent NRMR expense is
attributable to the negligence of the
homebuyer as determined by the HBA
and approved by the PHA (see
§804.111), the cost thereof shall be
charged to the EHPA.

(c) Exercise of option; required
amount in EHPA. (1) The homebuyer
may exercise an option to buy the
home, by paying the applicable pur-
chase price pursuant to §804.113 or
§ 804.115, only after satisfying the fol-
lowing conditions precedent:

(1) Within the first two years of oc-
cupancy, the.homebuyer has achieved
a balance in the ERPA equal to 20
times the amount of the monthy
EHPA credit as initially determined in
accordance with paragraph (a) of this
section.

01) The homebuyer has met, and is
continuing to meet, the requirements
of the Eomebuyers Ownership Oppor-
tunity Agreement.

(li) The homebuyer has rendered,
and is continuing to render, satisfac-
tory performance of the responsibil-
Ities to the HBA.

(2) When the homebuyer has met-
these conditions precedent, the PEA
shall give the homebuyer a certificate
in the form prescribed by HUD stating
that the homebuyer may exercise the
option to buy the home. After achiev-
ing he required minnmum EEPA bal-
ance within the first two years of oc-
cupancy, the homebuyer shall contin-
ue to provide the required mainte-
nance, thereby continuing to add to
the EHPA. If the homebuyer fails to
meet either the obigation to achieve
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the minimum EHPA balance, as speci-
-fled, or the obigation- thereafter to
continue adding to the EHPA, the
PEA and the HBA shall investigate
and take appropriate corrective action,
including termination of the Agree-
ment by the PHA in accordance with
§ 804.107em). If the homebuyer fails to
achieve the EHPA balance requlied
under § 804.110(c)(1)(i) within the first
two years, but the PEA dtermines
that there are extenuating causes of
such failure, or that the reasons for
the failure may be eliminated by coun-
seling or other assistance, the PHA
may allow additional time to reach the
required E=PA balance and a certifi-
cate may be granted after achieve-
ment of the requfred EHPA balance.

(3) Before deciding to issue a certifi-
cate, or to grant additional time for
earning a certificate, or to terminate
the Agreement for failure to meet the
conditions for issuance of a certificate,
the PHA shall consult with the HBA,
but the final decision shall be the re-
sponsibility of the PEA.

(d) Additional equity through main-
tenance of common property. Home-
buyers may earn additional EEPA
credits by providing in whole or in
part any of the maintenance necessary
to the common property of the devel-
opment. When such maintenance is to
be brovided by the homebuyer, this
may be done and credit earned there-
for only pursuant to a prior written
agreement between the homebuyer
and the PHA, covering the nature and
scope of the work and the amount of
credit the homebuyer is to receive. In
such cases amount shall be charged to
the appropriate maintenance account
and credited -to the homebuyer's
EHPA upon completion of this work.
" (e) Investment of excess. (1) When

the aggregate amount of all E=PA
balances exceeds the esttinated reserve
requirements for 90 days, the PHA
shall notify the EBA and shall invest
the excess it federally' Insured savings
accounts, federally insured credit
unions, and/or securities apprqved by
HUD and in accordance with any' rec-
ommendations made by the HBA. If
.the EBA wishes to participate in the
investment program, it should submit
periodically to the PEA a list of EUD-
approved securities, bonds, or obliga-
tions which the association recom-
mends for investment by the PEA of
the funds in the EHPAs. Interest
earned on the investment of such
funds shall be prorated and credited to
each homebuyer's EHPA in proportion
to the amount in each such reserve ac-
count.

(2) Perldolcally, but not -less than
semi-annually, the' PEA shall prepare
a statement showing (i) the aggregate
amount of all EHPA balances, (ii) the
aggregate amount of investments (sav-
ings accbunts and/or securities) held

PROPOSED RULES

for the account of all the homebuyer's pay the additional amount due. If the
EEPAs, and (Iii) the aggregate uril- amount due, If the amount In the ac-
vested balance of all the homebuyers' count exceeds these charges, the
EEPAs. This statement shall be made excess shall be paid to the homebuyer.

,available to any authorized repre- -(3) Settlement with the homebuyer
sentative of the HBA. shall be made promptly after the

(f) Voluntary payments. To enable actual cost of repairs to the dwelling
the homebuyer to acquire title to the has been determined (see paragraph
home within a shorter period, the ho- (j)(1)(ii) of this section), provided
mebuyer may, either periodically or in that the PEA shall make every effort
a lump sum voluntarly make payments to make such settlement within 30
over and above thd required monthly days from the date the homebuyer va-
payments. Such voluntary payments cates. The homebuyer may obtain a
shall be credited to the homebuyer's settlement within 7 days of the date
EHPA. the home is vacated, even though the

(g) Delinquent monthly payments. actual cost of such repair has not yet
Under exceptional circumstances, as been determined, If the homebtyer
determined by the EBA and the PHA, has given the PHA notice of intention
a homebuyer's EEPA may be used to to vacate at least 30 days prior to the
pay the homebuyer's delinquent re- date the homebuyer vacates and if the
quired monthly payments, provided amount to be charged against the ho-
the amount used for this purpose does mebuyer's EEPA for such repairs is
not seriously deplete the account and based on the PEA's estimate of the
provided that the homebuyer agrees cost thereof (determined after consul-
to cooperate in such counseling as may tation with the appropriate repro-
be made available by the PEA or the sentative of thp HBA).
EBA. , (k) EHPA bdlance. All references In

(h) Annual statement "to homebuyer this subpart B to the EHPA balance or
The PEA shall provide an annual amount available in the homebuyer's
statement to each homebuyer specify- EEPA shall be deemed to mean the
ing at least (1) the amount in the net amount remaining in the account
EHPA, and (2) the amount' in the after taking into consideration any
IRMR. During the year, any mainte- amounts due the PHA from the home-
nance or repair 'done on the dwelling buyer, including delinquent required
by the PEA which is chargeable to the monthly payments.
EHPA or to the NRMR shall be ac-
counted for through a *york order. A § 804.111 Nonroutine Maintenance lIe-
homebuyer shall receive a copy of all serve (NIOIR).
such work orders for the home. (a) Purpose of reserve. The PIA
(i) Withdrawal and assignment. The shall establish and maintain a sepa-

homebuyer shall have no right to use, rate NRMlR for each home, using a
assign, withdraw, or'in any way dis- portion of the homebuyer's required
pose of the funds in the EHPA except monthly payment. The purpose of the
as provided in this' section or in NRMR is to provide funds for the non-
§ 804.113 and § 804.115. routine maintenance of the home,

(j) Application of EHPA upon termi- which consists of the infrequent and
nation of Agreement (1) In the event a costly items of maintenance and re-
Homebuyers Ownership Opportunity placement shown on the Nonroutine
agreement with the PEA is terminated Maintenance Schedule for the home
(see § 804.107 (1), (m), (n) and (o)), the (see paragraph (b) of this section).
PHA-shall charge against, the home- Such maintenance may include the re-
buyer's E=PA the amounts required placement of dwelling equipment
to. pay i) monthly-payments the ho- (such as range and refrigerator), re-
mebuyer is obligated to pay up to the -placement of roof, exterior painting,
date the hbme is vacated; (1i) the, re- major repairs to heating and plumbing
quired monthly payment for the systems, etc. The NRMR shall not be
period the, home is vacant, not to used for nonroutine maintenance of
exceed 30 days from the date of notice common property, or for nonroutine
of intention to vacate, or, if the home- maintenance relating to the home to
buyer falls to give notice of intention the extent such maintenance is attrib-
to vacate, 30 days from the date the utable to the homebuyer's negligence
home is put in good condition for the or to defective materials or Workman-
next occupant in conformity with ship.
§ 804.107;cand (iII) the cost of any rou- (b) Amount of reserve The amount
tine maintenance, and of any nonrou- of the monthly payments to be set
tine maintenance attributable to the ' aside for NRMR shall be determined
negligence of the homebuyer, required by the PEA, with the approval of
to put the home in good condition for HUD, on the basis of the Nonroutine
the next occupant in conformity with Maintenance Sohedule showing the
§ 804.107(h). amount likely to be needed for non-

(2) If the EHPA balance is not suffi- routine maintenance of the home
cient to cover all of these charges, the during the term of the Homebifyers
PHA shall require the homebuyer to Ownership Opportunity Agreement,
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taking into consideration the type of
construction and dwelling equipment.
This Schedule shall (1) list each item
of nonroutine maintenance (e.g..
range, refrigerator, plumbing, heating
system, roofing, the flooring, exterior
painting, etc.), (2) show for each listed
item the estimated frequency of main-
t~nance or useful life before replace-
ment, the estimated cost of mainte-
nance or replacement (including in-
stallation) for each occasion, and the
annual reserve requirement, and (3)
show the total reserve requirements
for all the listed items, on an annual
and a monthly basis. This Schedule
shall be prepared by the PHA and ap-
proved by HUD as part of the submis-
sion required to determine the finan-
cial feasibility of the Project. The
Schedule shall be revised after approv-
al of the working drawings and specifi-
cations, and shall thereafter be reex-
amined annually in the light of chang-
ing economic conditions and experi-
ence.

(c) Charges to NRMR (1) The PHA
shall provide the nonroutine mainte-
nance necessary for the home and the
cost thereof shall be funded as pro-
vided in paragraph (C)(2) of this sec-
tion. Such maintenance may be pro-
vided by the homebuyer but only pur-
suant -to a prior written agreement
with the PHA covering the nature and
scope of the work and the amount of
credit the homebuyer is to receive.
The amount of any credit shall, upon
completion of the work, be credited to
the homebuyer's EHPA and charged
as provided in- paragraph (c)(2) of this
section.

(2) The cost of nonroutine mainte-
nance shall be charged to the NRMR
for the home except that (i) to the
extent such maintenance is attributa-
ble to the fault or negligence of the
homebuyer, the cost shall be charged
to the homebuyer's EHPA after con-

-sultation with the EBA if the home-
buyer disagrees, and (ii) to the extent
such maintenance is attributable to
defective materials or workmanship
not covered by warranty, or even
though covered by warranty if not
paid for thereunder through no fault
or negligence of the homebuyer, the
cost shall be charged to the appropri-
ate operating expense account of the
Project.

(3) In the event the amount charged
against the NRMR exceeds the bal-
ance therein, the difference -(deficit)
shall be made up from continuing

,monthly credits to the NRMR based
upon the homebuyer's monthly pay-
ments. If there is still a deficit when
the homebuyer acquires title, the ho-
mebuyer shall pay such deficit at set-
tlement (see paragraph (d)(2) of this
section).

(d) Transfer of NRIR. (1) In* the
-event the Homebuyer's Ownership.Op-
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portunity Agreement is terminated,
the homebuyer shall not'receive any
balance or be required to pay any defi-
cit In the NRMR. When a subsequent
homebuyer moves In, the NRMR shall
continue to be applicable to the home
in the same amount as If the preced-
ing homebuyer had continued In occu-
pancy.

(2) In the event the homebuyer pur-
chases the home, and there remains a
balance in the NRIR, the PHA shall
pay such balance to the homebuyer at
settlement. In the event the home-
buyer purchases and there is a deficit
in the NRMR, the homebuyer shall
pay such deficit to the PHA at settle-
ment.

(e) Investment of excess. (1) When
the aggregate amount of the NRMR
balances for all the homes exceeds the
estimated reserve requirements for 90
days the PHA shall invest the excess
in federally insured savings accounts,
federally insured credit unions, and/or
securities approved by HUD. Income
earned on the Investment of such
funds shall be prorated and credited to
each homebuyer's NRMR in propor-
tion to the amount in each reserve ac-
count.

(2) Periodically, but not less often
than semi-annually, the PHA shall
prepare a statement showing (i) the
aggregate amount of all NRMR bal-
ances, (1i) the aggregate amount of In-
vestments (savings accounts and/or se-
curities) held for the account of the
NRMRs, and (ill) the aggregate unin-
vested balance of the NRMRs. A copy
of this statement shall be made availa-
ble to any authorized representative of
the HBA.

§ 804.112 Operating reserve.
(a) Purpose of reserve To the extent

that total operating receipts (includ-
ing any operating subsidy) exceed
total operating expenditures of the de-
velopment, the PHA shall establish an
operating reserve up to the maximum
operating reserve for the development
(see § 804.112(d)). The purpose of this
reserve is to provide funds for: (1) the
infrequent but costly items of nonrou-
tine maintenance and replacements of
common property, taking Into consid-
eration the types of Items which con-
stitute common property, such as
nondwelling structures and equip-
ment, and in certain cases, common
elements of dwelling structures, (2)
nonroutine maintenance for the
homes to the extent such maintenance
is attributable to defective materials
or workmanship not covered by war-
ranty, or covered by warranty but not
paid for thereunder through no fault
or neglect of the homebuyer, (3) work-
ing capital for payment of a deficit in
a homebuyer's NRMR, until such defi-
cit is offset by future required month-
ly payments by the homebuyer or at
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settlement In the event the home-
buyer should purchase, and (4) a defi-
cit in the operation of the develop-
ment for a fiscal year, including a defi-
cit resulting from required monthly
payments totaling less than the break-
even amount for the development.

(b) Nonroutine Maintenance-
common property (Contribution to op- -
erating reserve). The amount under
this heading to be included in operat-
ing expense (and in the break-even
amount) established for the fiscal year
(see § 804.108 and § 804.109) shall be
determined by the PHA, with the ap-
proval of HUD, on the basis of esti-
mates of the monthly amount needed
to accumulate an adequate reserve for
the Items described in paragraph
(a)(1) of this section. This amount
shall be subject to revision in the light
of experience. This contribution to the
operating reserve shall be made only
during the period the PHA is responsi-
ble for the maintenance of any
common property; and during such
period, the amount shall be deter-
mined on the basis of the require-
ments of all common property in the
development in a manner similar to
that explained in § 804.109(c). When
the operating reserve reaches the
maximum- authorized in accordance
with § 804.112(d) below, the break-even
(monthly operating expense) computa-
tions (see § 804.108 and § 804.109) for
the next and succeeding fiscal years
need not include a provision for this
contribution to the operating reserve
unless the balance of the reserve is re-
duced below the maximum during any
such succeeding fiscal year.

(c) Transfer to homeowners associ-
ation. The PHA shall be responsible
for and shall retain custody of the op-
erating reserve until the homeowners
acquire voting control of the home-
owners association (see § 804.118(d)
and § 804.119(f)). When the homeown-
ers acquire voting control, the home-
owners association shall then assume
full responsibility for management
and maintenance of common property
under a plan approved by HUD, and
there shall be transferred to the
homeowners association a portion of
the operating reserve then held by the
PHA. The amount of the reserve to be
transferred shall be based upon the
proportion that one-half of budgeted
routine expense (used as a basis for de-
termining the current maximum oper-
ating reserve-see paragraph (d) of
this section) bears to the approved
maximum operating reserve. Specifi-
cally, the portion of operating reserve
to be transferred shall be computed as
follows: obtain a percentage by divid-
ing one-half of budgeted routine ex-
pense by the approved maximum oper-
ating reserve, and multiply the actual
operating reserve balance by this per-
centage.
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(d) Establishment of maximum oper-
ating reserve. The maximum operating
reserve that may be retained by the
PHA at the end pf any fiscal year shall
be the sum of (1) one-half of total rou-
tine expense included in the operating
budget approved for the next fiscal
year, and (2) one-third of total break-
even amounts included in the operat-
ing budget approved for 'the next
fiscal year; provided that such maxi-
mum may be increased if necessary as
determined or approved by HUD.
Total routine expense means the sum.
of the amounts budgeted for adminis-
tration, homebuyers services, PHA-
supplied utilities, routine maintenance
of common property, pr6tective serv-
ices, and general expense or other cat-
egory of day-to-day routine expense
(see § 804.109"above for explanation of
various categories of expense).

(e) disposition of reserve. If, at-the
end of a fiscal year, there is an excess
over the maximum operating reserve,
the excess shall be prorated' to the
NRMR of ea6h homebuyer whose
total required monthly payments paid
for the fiscal year exceeded the total
break-even amount for the year. The
amount to be credited-to each eligible
homebuyer's NRMR shall be deter-
mined as follows:

(1) 6ompute the amoufit by which
each homebuyer's total required
monthly payments paid during the
fiscal year exceeded the total break-
even amount for the year, and com-
pute the aggregate of these individual
excess amounts. Those homebuyers
whose required monthly paynients'for
the year were less than the break-even
amount for the year, and those home-
buyers who at the time of the compu-
tation are delinquent in payment of
any required monthly payments, shall
not be eligible for the additional
credit, and shall not'be included in the
computation.

(2) Form a fraction in which the nu-
merator is the individual homebuyer's
excess over break-even, and the de-
nominator is the aggregate excess for
all the homebuyers, as determined in
(1) above.

(3) Multipy the total amount to be
prorated by the fraction formed in (2)
above. The amount so determined
shall be credited to the homebuyer's
NRMR. Following the end of the fiscal
year in which the last home has been
conveyed by.the PHA, the balance of
the operating reserve held by the PHA
shall be paid to HUD.

§ 804.113 Achievement of ownership by
initial homebuyer.

(a) Determination of initial pur-
chase price. The PHA shall determine
the initial purchase price of the home
by two basic steps, as follows:

Step 1: The PHA shall take the Esti-
mated Total Development Cost (in-
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cluding the full amount for contingen-
cies as authorized by HUD) of the de-
velopment as shown in the Develop-
ment Cost Budget in effect upon
award of the Construction Contract or
execution of the Contract of Sale, and
shall deduct therefrom the amounts, if
any, attributed to (1) relocation costs,
(2) counseling and training costs, and..
(3) the cost of any community, admin-
istration or management, and furnish-
ings attributable to such facilities as
set forth in the development program
for the development. The resulting
amount is. herein called Estimated
Total Development Cost for Home-
buyers.

Step 2: The-PHA shall apportion the
Estimated Total Development Cost for
Homebuyers among all the homes in
the development. This apportionment
shall be made by obtaining an HUD
appraisal of each horie and adjusting
such appraised values (upward or
downward) by the percentage differ-
ence between the total of the apprais-
al for all the Homes and the Estimat-
ed Total Development Cost-For Home-
buyers. The adjusted amount for each
home shall be the initial purchase
price for that home.

(b) Purchase price schedule. Each
homebuyer shall be provided with a
Purchase Price Schedule showing (1)
the monthly-declhiing purchase price
over a 30-year period,1 commencing
*ith the initial purchase price on the
first day of the month following the
effective date of the Homebuyers
Ownership Opportunity Agreement
and (2)- the monthly debt service
amount upon which the Schedule is
based. The Schedule and debt service
amount shall be computed on the
basis of the initial purchase price, a

'30-year period, and 'a rate of interest
equal to the minimum loan interest
rate as specified in the Annual Contri-
butions Contract for the Project on
the date of HUD approval of the De-
velopment Cost Budget, described in
paragraph (a) of thib section, rounded
up, if necessary, to he next multiple
of one-fourth of the percent ( per-
cent).

(c) Methods of purchase. (1) The
homebuyer may achieve ownership
when the amount in his EHPA, plus
such portion of the NRMR as he
wishes to use for the purchase, is
equal to the purchase price as shown
at that time on his Purchase Price
Schedule plus all Incidental Costs (In-
cidental Costs means the costs inciden-
tal to acquiring ownership, including,
but not limited to, the costs for a
credit report, field survey, title exami-
nation, title insurance, and inspec-
tions, the fees for attorneys other
than, the PHA's attorneys, mortgage
application and organization, closing

1'Change to 25-year period where the ACC
for the Project has a term of 25 years.

y_

and recording, and the transfer taxes
and loan discount payment, if any), If
for 'any reason title to the home is not
conveyed to the homebuyer during the
month in which such circumstances
occur, the purchase price shall be
fixed at the amount specified for such
month and the homebuyer shall be re-
-funded (1) the net additions, If any,
credited to the EHPA subsequent to
such month, and (i1) such part of the
required monthly payments made by
the homebuyer after, the purchase
price has been fixed which excebds the
sum of the break-even amount attrl-
utable to the unit and the Interest por-
tion of the debt service shown In the
Purchase Price Schedule.

(2) Where the sum of the purchase
price and Incidental Costs Is greater
than the amounts hi the homebuyer's
EHPA and NRMR as described 'in
paragraph (c)(1) of this section, the
homebuyer may buy the home (i) by
paying the excess amount with susni
obtained through financing other
than PHA Homeownership Financing
or-otherwise, or (Ui) if eligible, by ob-
taining PHA Homeownership Financ-
ing under § 804.116(a) for all or any
portion of the unpaid balance of the
purchase price, and paying the Inci-
dental Costs and any remaining
unpaid balance of the purchase price
by application of EHPA and NRMR
balances or otherwise. The purchase
price shall be the amount shown on
the Purchase Price Schedule for the
month in which the settlement date
for the purchase occurs.

(3) If the PHA finances purchase of
the home in accordance with
§ 804.116(a), the balances in the home-
buyer's EHPA and NRMR (after pay-
ment pursuant to § 804.111(d)(2) of
any deficit in the NRMR) shall be ap-
plied in the following order:

(I) To payment of the initial financ-
ing costs specified in
§ 804.116(a)(2)(ii).

(ii) To payment of the purchase
price.

If application of the EHPA and
NRMR does not provide sufficient
funds for item (I) the homebuyer shall
pay the deficiency in cash. PHA
Homeownership Financing shall be
limited to the unpaid balance of the
purchase price, and shall not be availa-
ble to cover any part of Item (I).

§ 804.114 Resale at profit during first five
years.

(a) Promissory note. (1) If a home-
buyer takes ownership (regardless of
whether ownership is achieved under
§ 804.113 or § 804.115) at any time
within the five-year period commcnc-
ing with the first day of the month
following the effective date of the
Homebuyers Ownership Opportunity
Agreement, the homebuyer shall sign
a note, in an amount determined in ac-
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cordance with §'804.114(a)(2), obligat-
ing the homebuyer to make a payment
to the PHA if the homebuyer resells
the home at a profit within such .5-
year period. If, however, the home-
owner should purchase and occupy an-
other home within one year (18
months in case of a newly constructed
home) of the resale of the Turnkey III
home, the PHA shall refund to the
homeowner the amount previously
paid under the note, less the amount,
if any, by which the resale pride of the
Turnkey III home exceeds the acquisi-
tion price of the new home, provided
that application for such refund shall
be made no later than 30 days after
the date of acquisition of the new
home.

(2) The note to be signed by the
homebuyer pursuant to paragraph
(a)(1), of this section shall be a non-in-
terest-bearing promissory note to the
PHA, which shall be in the form pre-
scribed by HUD. The note shall be ex-
ecuted at the time the homebuyer be-
comes a homeowner and shall be se-
cured by a mortgage. If purchase of
the home was-financed in whole or in
part by mortgage financing other than
PEA financing, the mortgage to the
PHA under this paragraph (2) shall be
subordinated to the lien of such other
mortgage. The amount of the note
shall be computed by taking the HUD-
appraised value of the home at the
time the homebuyer becomes a home-
owner and subtracting (i) the home-
buyer's purchase price plus the Inci-
dental Costs and (ii) the increase in
value of the home, determined by ap-
praisal, caused by improvements paid
for by the. homebuyer with funds from
sources other than the EHPA or
NRMR. To protect the homeowner,
the note shall provide that the
amount payable under it shall In no
event be more than the net profit on
the resale, that is, the amount by
which the resale price exceeds the sum
of (i) the homebuyer's purchase price
plus the Incidental Costs, (ii) the costs
of the resale, including commissions
and mortgage prepayment penalties, if
any, and (iii) the increase in value of
the home, determined by appraisal,
due to improvements paid for as a
homebuyer (with funds from sources
other than the EHPA or NRMR) or as
a homeowner.

(3) Amounts collected by the PEA
under such notes shall be retained by
the PHA for use -in making refunds
pursuant to paragraph (a)(1) of this
section. After expiration of the period
for the filing of claims for such re-
funds, any remaining amounts shall be
applied (1) to reduce the PHA's capital
indebtedness on the Project and (ii)
after such indebtedness has been paid,
for such -purposes as may be author-
ized or approved by HUD under such

Annual Contributions Contract as the
PHA may then have with HUD.

Illustration. If the homeowner's pur-
chase price is $10,000, the Incidental
Costs are $500, the value added by Im-
provements is $1,000, and the HUD-ap-
praised value at the time ownership Is
acquired is $17,000, the note computa-
tion would be as follows:

HUD appralcd value ....... $17.000
Homeowne's purchase price - 10.000
IncidEntal Costs- 0o -
Improvements 1.000 -11.000

34ote amount - - 5.00
If the homeowner, in this example, re-
sells the home during the first year
for a sales price of $17,500, has resale
costs of $1,600 (including a sales com-
mission), and has added $1,500 value
by further improvements, the home-
owner vould be required to pay the
PEA $5,500, as indicated in the follow-
ing computations:
Resale price $17.500
Resale costs_________ I.C20)
Purchase price and Incidental

costs_ _______ _O0

All Improvements 2.500 -14.600

Payable to PHA 200

(b) Residency requirements. The
five-year note period shall be extended
by any period during which the home-
buyer/homeowner rents or otherwise
does not use the home as a principal
place of residence. Only the actual
amount of time of residence as a
homebuyer or homeowner is counted
and the note shall be in effect until a
total of five years time of residence
has elapsed, at which time the home-
owner may request a release from the
note, and PHA shall provide the re-
lease.

§ 804.115' Achievement of ownership by
subsequent homebuyer.

(a) Definition. In the event the Ini-
tial homebuyer vacates the home
before having acquired ownership, a
subsequent occupant who enters into a
Homebuyer's Ownership Opportunity
Agreement and who is not a successor
pursuant to § 804107(1)(2) Is herein
called a "subsequent homebuyer."

.(b) Determination of initial pur-
chase price. The initial purchase price

-for a subsequent homebuyer shall be
the lower of the current appraised
value, or the current replacement cost
of the home, both as determined or
approved by HUD.

() Purchase price schedule. Each
subsequent homebuyer shall be pro-
vided with a Purchase Price Schedule
showing (1) the monthly declining
purchase price over a 30-year period'
commencing with the first day of the
month following the effective date of

IChange to 25-year period where the ACC
for the Project has a term of 25 years (see
§-804.101(b)(3)).

the Homebuyers, Ownership Opportu-
nity Agreement of the subsequent
homebuyer, and (2) the level monthly
debt service amount necessary for
complete amortization of the initial
purchase price over such period at the
Interest rate used to complete the Pur-
chase Price Schedule for the initial
homebuyer.

(d) Disposition of excess over maxi-
mum operating reserve after payment
of PHA debt After payment in full of
the PHA's debt, if there are any subse-
quent homebuyers, any amounts in
the operating reserve for the develop-
ment In excess of the maximum re-
serve level shall be apportioned to the
NRhfRs of the subsequent home-
buyers in accordance with § 804.112(e).

§ 804.116 PHA Homeownership Financing;
Conveyance of home.

(a) PHA Homeownership Financing.
(1) Availabilitj of PHA Financing. A
homebuyer may, if eligible, buy the
home by obtaining PHA Homeowner-
ship Financing for all or any portion
of the purchase price, and by paying
at settlement all of the initial financ-
ng costs specified in paragraph (a)(ili)

of this section, as well as any unpaid
balance of the purchase price not cov-
ered by the financing. The PHA- shall
provide counseling to homebuyers ell-
gible for PEA Homeownership Financ-
Ing.

(2) Eligibility. A homebuyer shall be
eligible for PHA Homeownership F1-
nancing if:

(1) The PHA determines that other
suitable financing Is not available.

(I[) The homebuyer's income is at
the level and Is likely to continue at
the level at which 25 percent of
monthly Family Income is at least
equal to the sum of the monthly debt
service amount shown on the home-
buyer's- Purchase Price Schedule and
the PHA's estimate of the following
monthly payments and allowances as
approved by HUD:

(A) Payment for fire and extended
coverage insurance on the home;

(B) Payment for taxes, special as-
sessments and all other charges which
are a lien against the property, includ-
ng real property taxes and assess-
ments;

(C) Payment for the PHA mortgage
servicing charge;

(D) Payment for maintenance.and
operation of any common property;

(E) Amount allowed as necessary for
maintenance of the home; and

(F) Amount allowed as necessary for
utilities for the home.

(I) The homebuyer can pay at set-
tlement all of the following initial fi-
nancing costs; the amounts necessary
for settlement costs, the initial premi-
um for fire and extended coverage in-
surance carrfed on the home after con-
veyance, and a contribution for the
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Homeowner's Reserve in an amount
equal to twelve time the sum of items
(2)(ii)(A) through E) (available bal-
ances in the homebuyer's EHPA and
NRMR, may be applied for the initial'
financing costs in accordance with
§ 804.113(c)(3)).

(3) Notice of Financing Availability.
If the PHA determines that a home-
buyer is eligible for PHA Homeowner-
ship Financing, the PEA shall notify
the homebuyer in priting. After the
PHA has given the notice, the home-
buyer shall continue to have all of the
rights and obligations of a homebuyer.
However, during this period there
shall be no further reduction in the
purchase price under the purchase
price schedule, and the purchase price
at ,the time the homebuyer purchase
the home shall be the amount shown
on the purchase price schedule for the
month the PHA gave notice of eligibil-
ity for financing. -

(4) Promissory Note and Mortgage.
(I) When PHA Homeownership Fi-
nancing is utilized, 'the homebuyer
shall execute and deliver a promissory
note and mortgage at settlement on
the home. The principal amount of
the mortgage debt shall be equal to
the unpaid balance of the purchase
price of the home as determined in ac-
cordance with § 804.113 or § 804.115, as
applicable.

(ii) The mortgage shallbe reduced in
acc6rdance with a schedule providing
for monthly reductions and: complete
amortization of the mortgage debt
over a period commencing on the first
day of the month following the date of
conveyance and ending on the first
day after the end of the-period cov-
ered by the homebuyer's Purchase
Price Schedule, and the schedule shall
also ,show the level monthly debt serv-
ice amount needed to complete the
amortization over this period. The
rate of interest upon which the sched-
ule is computed shall be the same rate
used to compute the Purchase Price
Schedule for an initial homebuyer.

(iII) The promissory note and mort-
gage shall be in form approved by
HUD. The, promissory note shall,
among other things, provide:

(A) For a Homeowner's Reserve (in
the amount specified in paragraph
(a)(2)(iii) of this section) to be held by
the PHA to be used if the homeowner
has no other funds reasonably availa-
ble to pay for expenses such as main-
tenance, insurance and taxes;
I (B) For monthly mortgage payments

Sufficient to cover (1) the monthly
debt service (principal and interest)
shown on the schedule, (2) the PHA
mortgage servicing charge, (3) the pre-.
miums for fire anid extended coverage
insurance, (4) taxes, special assess-
ments and other charges which are a
lien against the property, and (5) pay-

ment for maintenance and operation
of common property, if any.

(C) For a reduction, in the event of a
reduction, in the homebuyer's family
income, of the portion of the monthly
mortgage payment attributable to
debt service, provided that in any
event the homeowner shall be re-
quired to payat a minimum the other
elements listed in paragraph
(a)(4)(iii)(b) which are included in the
monthly mortgage payment. Since the
mortgage payments by a mortgagor-
homeowner are not "rental," the mort-
gage payments are'not subject to the
minimum or maximum rental provi-
sions in section 3(1) of, the Act, or the
HUD regulations thereunder (Part
860, Subpart D).

(D) That for each month in which
the homeowner makes the required
monthly mortgage payment, the mort-
gage debt shall be reduced in accord-
ance with the schedule, notwithstand-
ing any reduction pursuant to para-
graph (aX4)(iii)(C) in the portion of
the monthly mortgage payment attrib-
utable to debt service.

- -(iv) The mortgage shall secure per-
formance of all the terms of the prom-
issory note, shall be a first lien on the
right, title and interest conveyed to
the homebuyer by the PHA, and shall
be promptly recorded by the PEA.

(5) Insurance. The PHA shall obtain
fire and extended coverage insurance
for protection of the PHA and the
homeowner in an amount and on
terms acceptable to HUD, which shall
be effective upon conveyance to the
homeowner, and shall be maintained
until the full amortization of the
homeowner's mortgage debt to the
PHA. The PHA shall enforce the
homeowner's obligation to pay
amounts sufficient to cover the premi-
ums for fire and extended coverage in-
surance on the home, but shall in any
event carry the insurance out of any
available funds, subject-to collection
from the homeowner. The homeowner
shall make payments to the PHA (in-
cluded in the monthly payments) to
cover the cost of the insurance.

(6) Mortage Servicing Fees. The
amount of the mortgage servicing fees
collected from the homeowner under
the promissory note may be retained
by the PHA, and utilized as project op-
erating receipts. -

(7) Reports to HUD. The PHA shall
furnish to HUD all information ,and.
reports concerning homes conveyed
with PHA Homeownership Financing
as required by HUD, and at the times
required by 1UD.

(8) Repossession -of homes. Where
the PEA reacquires a home financed
with PHA Homeownership Financing,
whether by bidding in the home at
foreclosure or by voluntary assign-
ment from the mortgagor, the PHA
shall endeavor to market the home to

an eligible Turnkey III hondebuyer in
accordance with this Subpart.

(b) Conveyance of home. When the
homebuyer Is to obtain ownership as
described in §804.113 or §804.115, a
closing date shall be mutually agreed
upon by the parties. On the closing
date the homebuyer:

(1) shall pay the required amount of
money to the PHA, and receive a deed
for the home, and

(2) if the home Is conveyed with
PHA Homeownership Financing pur-
suant to paragraph (a) of this section,
shall deliver to the PHA the promisso-
ry note and first mortgage required in
connection with such financing, and

(3) if the home is conveyed at any
time within the five-year period com-
mencing with the first day of the
month followingthe effective date of
the Homebuyers Ownership Opportu-
nity Agreement, shall deliver to the
PHA the promissory note and subordi-
nate mortgage required pursuant to
§ 804.114.

(c) Remittance of Purchase Price
Payments to HUD. The PHA shall,
within 60 days after the end of each
fiscal year, remit to HUD all amounts
received on account of the purchase
prices of the homes ("Purchase Pay-
ments") for application to payment of
principal and interest on debt incurred
by the PHA in connection with devel-
opment of the project. After payment
in full of such development debt, Pur-
chase Payments shall be paid to HUD
or applied as directed by HUD. Pur-
chase Payments include all amounts
applied to the homebuyer's purchase
price from the homebuyer's EHPA
ahd NRMR, any cash paid in by the
homebuyer for application to the pur-
chase price, and, where a home has
been conveyed with PHA Homeowner-
ship Financing, any portion of the
mortgage payments attributable to
payment of the debt service on the
mortgage.

§ 804.117 Responsibilities of homeowner.
, After acquisition of ownership each
homeowner shall be required to pay to
the PEA or to the homeowners associ-
ation, as appropriate, a monthly fee
for (a) the maintenance and operation
of community facilities Including util-
ity facilities, if any, (b) the mainte-
nance of grounds and other common
areas and, (c) such other purposes as
determined by the PHA or the home-
owners association as appropriate, In-
cluding taxes and a provision for a re-
serve. This requirement shall be set
out in the planned unit development
or condominium documents Which
shall be recorded prior to conveyance
of any of the homes. If the PEA, for
any reason, has failed to record such
requirement prior to the first convey-
ance, the PHA shall require each ho-
jnebuyer, as a precondition for convey-
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ance, to contract with the PEA at set-
tlement to make such payments. Such
agreement shall be enforceable by the
PHA or the homeowners association.

§ 804.118 Homeowners association-
planned unit development (PUD).

If the development is organized as a
planned unit development:

(a) Ownership and maintenance of
common property. The common areas,
sidewalks, parking lots, and' *other
common property in the -development
shall be owned and maintained as pro-
vided for in the approved planned unit
development (PUD) program except
that the PHA shall be responsible for
maintenance until such time as the
homeowners association assumes such
responsibility (see § 804.112(d)).

(b) Title restrictions. The title ulti-
mately conveyed to each homebuyer
shall be subject to restrictions and en-
"cumbrances to protect the rights and
property of all other owners. The
homeowners association shall have the
right and obligation to enforce such
restrictions and encumbrances and to
assess owners for the cost incurred in
connection with common areas and
property and other responsibilities.

(c) Votes in association. There shall
be as many votes in the association as
there are homes in the development,
and, at the outset, all the voting rights
shall be held by the PHA. As each
home is conveyed to the homebuyer,
one vote shall automatically go to the
homeowner so that, when all the
homes have been conveyed, the PHA
shall no longer have any interest in
the homeowners association.

(d) Voting control The PHA shall
not lose its majority voting interest in
the association as- soon as a majority
of the homes have been conveyed,
unless the law of the state requires

.control to be transferred at a particu-
lax time, or the PHA so desires. If per-
mitted by state law, provision shall be
made for each home owned by the

PHA to carry three votes, while each
home owned by a homeowner shall
carry one vote. Under this weighted
voting plan, the PHA shall continue to
have voting control until 75 percent of
the homes have been acquired by
homeowne.rs. However, at Its discre-
tion, the PHA may transfer voting
control to the homeowners when at
least 50 percent of the homes have
been acquired by the homeowners.

§ 804.119 Homeowners associaton-con-
dominium.

If the development is organized as a
condominium:

(a) The PEA at the outset shall own
each condominium unit and Its undi-
vided interest in the common areas;,

(b) All the land. including that land
under the housing units, shall be a
part of the common areas;

(c) The homeowners association
shall own no property but shall main-
tain and operate the common areas for
the individual owners of the condo-
minium units except that the PHA
shall be responsible for inaintenance
until such time as the homeowners as-
sociation assumes such responsibility
(see § 804.112(d));

(d) The percentage of undivided in-
terest attached to each condominium
unit shall be based on the ratio of the
value of the units to the value of all
units and shall be fixed when the de-
velopment is completed. This percent-
age shall determine the homeowner's
liability for the maintenance of the
common areas and facilities;

(e) Each homeowner's vote in the
homeowners association shall be Iden-
tical with the percentage of undivided
interest attached to his unit; and

(f) The PHA shall not lose its major-
ity voting interest in the association as
soon as units representing 50 percent
of the value of all units have been con-
veyed, unless the law of the state re-
quires control to be transferred at a
particular time'or the PHA so desires.

For voting purposes, until units repre-
senting 75 percent of the value of all
units have been acquired by homeown-
ers, the total undivided interest attrib-
utable to the homes *owned by the
PEA shall be multiplied by three, if
such weighted voting plan is permitted
by state law. Under this plan, the PHA
shall continue to maintain voting con-
trol until 75 percent of the homes
have been acquired by homeowners.
However, at Its discretion, the PEA
may transfer voting control to the
homeowners when units representing
at least 50 percent of the value of all
units have been acquired by the home-
owners.

§ 804.120 Relationship of homeowners as-
soclation to HBA.

The HBA and the PEA may make
arrangements to permit homebuyers
to participate in homeowners associ-
ation matters which affect the home-
buyers. Such arrangements may in-
clude rights to attend meetings and to
participate in homeowners association
deliberations and decisions.
(See. 7(d), Department of HUD Act (42
U.S.C. 3535(d); United States Housing Act
of 1937 (42 U.S.C. 1437 et seq.).

In accordance with Section 7(o)(4) of
the Department of HUD Act, Section
324 of the Housing and Community
Development Amendments of 1978,
P.L 95-557, 92 Stat. 2080, this pro-
posed rule has been granted waiver of
Congressional review requirements in
order to permit publication at this
time for public comment.

Issued at Washington, D.C., Decem-
ber 14, 1978.

IAwnENcn B. SIMONS,
Assistant Secretary for Hous-

ing-Federal Housing Coinmis-
sfoner.

[PR Doe. 78-36073 Filed 12-27-78; 8:45 aml
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[4910-13-M]
DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

[14 CFR Parts 23, 25, and 135]

[DocketNo. 18600; Notice No. 78-17

LIGHI' TRANSPORT AIRPLANE AIRWORTHINESS
REVIEW

AGENCY: Federal Aviation Adminis-
tration (FAA), DOT.
ACTION: Notice announcing a new
Regulatory Review.
SUMMARY: This notice: (1) an-
nounces the Light Transport Airplane
Airworthiness Review; (2) announces
the availability of FAA proposals; and
(3) invites interested persons to com-
ment on those proposals or to submit
counter proposals for consideration at
a Light Transport Airplane Airworthi-
ness Review Conference. The objective
of the Review is to develop airworthi-
ness standards for multiengine air-
planes having a suggested maximum
passenger- seating configuration, ex-
cluding any pilot seat, of about 30
seats and a maximum gross weight of
about 35,000 pounds.

- DATES: The followirig dates are tar-
geted for the Review:

* Release Compilation of FAA pro-
posals: December 1978.

* Announce forum and conference
sites and dates: January 1979.

e Hold discussion forum on FAA
proposals: March 1979.

• Hold review conference: May- 1979.
" Issue Notice of Proposed Rule

Making: December 1979.
* Comments on Notice due: March-

1980.
* Issue final rule: December 1980.

ADDRESS: The compilation of FAA
proposals may be requested now, and
will be available at the following ad-
dress. Federal Aviation Administra-
tion, Flight Standards Service, Airwor-
thiness Review Branch, (AFS-910), 800
Independence Ave., S.W., Washington,
D.C. 20591
FOR FURTHER INFORMATION
CONTACT:

Thomas E. McSweeny, Airworthi-
ness Review Branch, (AFS-910),
Flight Standards Service, Federal
Aviation Administration, 800 Inde-
pendence Ave., S.W., Washington,
D.C. 20591; telephone: 202-755-8714.

SUPPLEMENTARY INFORMATION:

BACKGROUND

.Current aiiworthinesg" standards
exist for two basic designations of air-
planes: Part 23 for airplanes 12,500
pounds or under having nine or less
passenger seats and Part 25 for trans-
port category airplanes. Commuter

PROPOSED RULES

airline and- air taxi operations in the
United States, which have grown sub-
stantially in recent years,'have ddmon-
strated a need for airplanes which are
not- fully transport category but
exceed the-size limitations of Part 23.

THRE PHASE PROGRAM

Recognizing the need for improved
standards for airplanes intended for
these operations, the Administrator
has initiated a three-phase program.
The first phase was the issuance- of re-
vised Pairt 135, "Air Taxi Operators
and Commercial Operators," on Sep-
tember 26, 1978 (43 FR 46742; October
10, 1978). This action aligned the rules
for these operations Diore closely with
those of Part 121, "Certification and
Operations: Domestic Flag, and Sup-
plemental Air Carriers and Commer-
cial Operators of Large Aircraft." The
second phase was the issuance of
Notice No. 78-14, "Airworthiness
Standards: Reciprocating and. Turbo-
propeller Powered Multiengine Air-
planes," on September 26, 1978 (43 FR
46734; October 10, i978). That notice
proposed an increase in approved
takeoff weights and passenger seating
capacities for small airplanes. The
third phase is the Light Transport Air-
plane Airworthiness Review. This
Review contemplates the development
of 'a new Part 24 of the Federal Avi-
ation Regulations which will provide a
separate set- of airworthiness stand-
ards for multiengine airplanes that
have a suggested maximum passenger
seating configuration, excluding any
pilot seat, of about 30 seats and a
maximum gross weight of about 35,000
pounds.

Part 24 airworthiness standards are
not necessarily meant to be made up
of existing Part 23 or Part 25 rules.
However, the airworthiness rules
which exist for Part 23 and Part 25
category airplanes and appropriate
portions of Appendix A of Part 135
can serve as a foundation for the pro-
posed Part 24 requirements with ap-
propriate modifications as suggested
by interested persons.

FAA PROPOSALS

The FAA wishes to obtain the ipar-
ticipation-of all interested persons in-
resolving the regulatory issues that
may be involved. The most effective
procedure for attaining that objective
is the Light Transport Airplane Air-
worthiness Review announced in this
notice and the dialogue that will take
place during the associated discussion
forum and review conference.

A compilation of FAA proposals for
a new Part 24 of the Federal Aviation
Regulations has been prepared and is
being made available to any interested
person who requests a copy and to
those who have participated in a previ-
ous FAA Regulatory Review. This

compilation does not represent a final
FAA position but Is presented as a
medium for encouraging public con-
ments to aid in developing a notice of
proposed rule making for Light Trans-
port Airplane Airworthiness Stand-
ards. Interested persons are invited to
review the FAA proposals so that they
may be discussed at a forum ,which
will be held in March 1979 before the
May 1979 Conference when formal
written submissions will be considered,

SCOPE OF THE REGULATORY REvxEW

The scope of the Light Transport
Airplane Airworthiness Review Pro-
gram is limited to those proposals
which are appropriate for the develop-
ment of airworthiness standards for
multiengine airplanes having a sug-
gested maximum of about 30 passen-
ger seats, excluding any pilot seat, and
with a gross weight of about 35,000
pounds. Existing airworthiness stand-
ards for Part 23 and Part 25 category
airplanes and appropriate portions of
Appendix A of Part 135 serve as a
foundation for the Part 24 proposals.
However, new or additional standards
believed to be appropriate are within
the scope of the review and should be
submitted.

INITIAL PUBLIC MEETINGS

Because of the magnitude of this
Review, a forum will be held in march
1979 so that interested persons have
the opportunity to receive any clarifi-
cation needed of the FAA proposals.
At this forum, only discussion and
clarification of FAA proposals will be
entertained. There will be no decision.
making and counter proposals will not
be considered. A Review Conference
will be held during May 1979. Formal
comments, proposals and counter pro.
posals will be discussed during this
conference.

Specific information about dates and
locations of the forum and conference
will be announced in a notice to be
published in the FEDERAL REGISTER in,
January 1979. Included in that notice
will be information regarding the writ-
ten submissions for the Conference,
including the 'number of copies re-
quired, their screening for acceptabil-
ity and their entry into the docket at
the conference. A description of the
content and format for written sub-
missions is presented in this notice for
advance information for interested
persons to prepare for the conference
to be held in May 1979.

IMPROVING GOVERMENT REGULATIONS

To implement the President's policy
on improving government regulations,
agencies must consider. alternative
ways to deal with a problem and an
analysis of the economic consequences
of each alternative. Thus, It Is request-
ed that each FAA proposal addressed
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and each proposal submitted be sup-
ported by available economic data rel-
ative to the costs and benefits of that
proposal. Nonquantifiable impacts
should also be stated as fully as possi-
ble.

REQUIRED FORMAT AND INFoRmAvIoN

The FAA has found during past Reg-
ulatory Review Programs that the
processing of regulatory proposals is
grealty facilitated when they are sub-
mitted in standard format and contain'
certain basic information.

The Appendix to this notice contains
a sample of the format that should be
used and includes several clerical
guidelines.

Each submitted proposal or com-
ment on an FAA proposal should con-
tain at least the following information:

(a) The full name or title of the pro-
ponent, or an appropriate acronym.

(b) The FAR section affected.
(c) The specific regulatory language

proposed to attain the objective
sought.

(d) The language of the rule or rules
from which the proposal is made.
(e) An explanation and justification

of the proposal, including answers to
the following questions:

(1) What is the background?
(2) Why is the proposal necessary?
(3) What data, reports, records, etc.,

support the proposal?.
(4) What is probable impact (if any)

on the environment, energy consump-
tion, safety, and the traveling public?

(5) Each FAA proposal and submit-
ted proposal should be assessed for its

economic impact. This. assessment
should include a comparison of the
costs associated with Parts 23 and 25,
the FAA proposal, and any submitted
proposal. These costs should be Identi-
fied by such categories as design, test-
ing, prototype, production, operating,
etc. Where appropriate, these costs
should be -further Identified as initial
(one-time), recurring, and revenue loss
or gain.

When more than one proposal is
submitted to attain the objective
sought, the information In () above
may be stated in one of the proposals
and cross referenced in-the others.
(Secs. 313(a). 601 and 603. Federal Aviation
Act -of 1958 (49 U.S.C. 1354(a). 1421. and
1423), Sec. 6(c)). Department of Transporta-
tion Act (49 U.S.C. 1655(c)).

Issued In Washington. D.C.. on De-
cember 21, 1978.

LANGHORNE 1A. Bowm.
Administrator.

APPENDIX-FoRMAT FOR PRoPosALs

The following format below should
be used In developing proposals,
counter proposals and comments for
consideration during the Light Trans-
port Airplane Airworthiness Review
Conference. In addition, each proposal
should be submitted on a separate
page. The text should be within mar-
gins not more than 6V Inches wide nor
more than 9 Inches long so that It can
be printed on 8x101S inch paper.

SAMPLE FOIRMAT

Proposal: (Leave Blank).

From: (game or Organization).
Index: (Leave Blank).
FAR: § 24.23(b)(2).
Subject: Load Distribution Limits.
Current Rule: § 23.23, 25.23, (Part

135, Appendix A, if applicable-.

CoMMWra s OR CoUNr PROPOSAL ON
FAA PROPOSAL

Revise § 24.23(b)(2) to read as fol-
lows:

§2423 Load distribution.limits

(b)
(2) (Insert proposed language here]

Explanation and justification: [Ex-
plain why the proposed change is nec-
essary and, where applicable, include
the following information:

(1) What Is the background?
(2) Why Is the proposal necessary?
(3) What data, reports, records, etc.,

support the proposal?
(4) What Is the probable impact of

the environment, inflation, energy
consumption and the traveling public?

(5) What is the economic impact af-
fecting the manufacturers, the opera-
tors or both? Where possible, this
should consider the initial cost of im-
plementing the normal recurring cost
and the anticipated revenue loss in-
curred.]

(FR Doc. 78-36066 Pied 12-27-78:8:45 am]
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[4910-14-M]

DEPARTMENT OF TRANSPORT

Coast Guard

[33 CFR Part 183]

[CGD 78-0901

ELECTRICAL SYSTEMS

AGENCY: Coast Guard, DOT.
ACTION: Proposed rule.

SUMMARY: The Coast Gua
learned that the present requi
for placement of overcurrent
tion do not consider manufa
limitations on locating over
protection devices directly
source of power for a conduc
cause it would often be impra
physically locate a circuit
right at the source of power, th
Guard proposes to allow a jum
ductor up to 7 inches long to
Also, where it is physically imp
-to locate the overcurrent pr
within 7 inches of the source o
this proposed amendment all
overcurrent protection to be U
inches from the source of pow
viding the conductor is protect
physical damage by being "
sheath or in an enclosed box. T
posed amended regulations w
vide a more practical applica
minimum safety standards t(
ational boating without adver
fecting boating safety.
DATE: Comments inust be rece
or before: Feb. 12, 1979.

FOR FURTHER INFORM
CONTACT:

Mr. Lars E. Granholm, 0.
Boating Safety (G-BBT), U.S
Guard, Room 4314, Departi
Transportation, Trans Point
ing, 2100 V Street SW., Wasi

D.C. 20590 (202-426-4027).

SUPPLEMiENTARY INFOR&

Interested persons" are invited
ticipate in this proposed rule
by submitting written yiews,
arguments. Each comment su
should include the name and
of the peron submitting it,
this notice (CGD 78-090) and
cific section of the proposal t
the comment applies, and give
sons for the comment. The p
may be changed in light of co
received. All comments received
considered before final action
on the proposal. Copies of all
comments received will be a
for examination by interested
No public hearing is planned
may be held at a time and plai
set in a -later notice in. the
REGISER if requested in writin

ATION

interested person raising a genuine
issue and desiring to comment orally.

DRAFTING INFORMATION

The principal persons involved in
drafting this proposal are: Mr. Lars E.
Granholm, Project Manager, Office of
Boating Safety and Ms. Mary Ann
McCabe, Project Attorney, Office of
the Chief Counsel.

DiscussioN OF THE PROPOSED
AxENDrm=

rd has Publication of the final rule for-33
.ements CFR Part 183,. Subpart I, in the FEDER-
protec- AL REGISTER took place on January 31,

acturing 1977. During the past few months the
,current Coast Guard has received communica-
at the tions from the manufacturers of boats,
tor. Be- gasoline powered marine engines, and
ctical to electrical components. The communi-
breaker cations indicate that the requirements'
ieCoast for the placement of overcurrent pro-
per con- tection devices at the source of power
be used- for a conductor or at the origin of a
iractical circuit is impractical in many situa-
etection tions. The Coast Guard has solicited
f power, written comments from various indus-
ows the try and standards organizations to
[p to 40 evaluatd the problem described above.
'er, pro- That information has been considered
ed from_ with respect to the possible effects on
rside a persons subject to these regulations.
.he pro- The proposed amendment which fol-
ri1 pro- lows was developed from that informa-
tion of tion.
recre-

sely af- OVERCUacN PROTECTION
Paragraph 183.455(b) specifies that

eived on overcurrent protection devices must be
located at the source of power for a

:ATION conductor or at the origin of a circuit.
The information supplied to the Coast
Guard indicates that it is often im-

ffice of practical to physically locate a circuit
5. Coast breaker or fuse directly at the source
nent of of power or at the origin of a circuit,
,,Build- generally a terminal, where a conduc--

hingtn, tor or circuit receives its power. Ac-
cordingly, the Coast- Guard proposes
to amend the requirements for place-

&ATION: ment of overcurrent protection devices
to par- by allowing up to seven inches of

emaking jumper conductor between the source
data, or where a conductor or circuit receives
bmitted its power and the overcurrent protec-
address tion. The seven inches of jumper con-
identify ductor is not a pigtail, as defined in
the spe- § 183.402. Therefore, it must meet all
o which the requirements in Subpart I as they
the rea- apply to conductors. The jumper con-
roposal ductor is still required to be protected
mments from overloading by a fuse or circuit
I will be breaker. The only potential hazard in-
is taken troduced by allowing the relocation of
written the overcurrent protection device is
vailable shorting to ground due to physical
persons, damage to the jumper conductor insu-
but one lation. However, since these jumper
ce to be conductors are generally located in
FEDERAL protected. areas such as Junction
.g by an boxes, control boxes, dashboards, and

similar enclosures, the probability of
physical damage Is considered to be in-
significant.

The seven inch Jumper conductor
would provide relief for the majority
of electrical systems installations. But,
in other situations, such as long
jumper conductors in breaker panels
or supply conductors between the sole-
noids and engine starting motors, it Is
impractical to locate the overcurrent
protection within seven inches of the
source of power. For these conductors,
the Coast Guard has determined that
the overcurrent protection should be
allowed to be placed up to 40 inches
away from the source of power. The
distance will be measured along the
length of the jumper conductor. The
jumper conductor must meet all the
requirements of Subpart I as they
apply to conductors.

By allowing such a jumper conduc-
tor to be 40 inches long, there Is an in-
creased potential for physical damage.
Accordingly, the Coast Guard Is re-
quiring that a jumper conductor
longer than seven inches have a pro-
tective sheath along its entire length,
unless the Jumper conductor is located
inside a Junction box, control box, en-
closed electrical panel, or similar en-
closure which protects the Jumper
conductor. The 7 inch and 40 inch
lengths were determined after evaluat-
ing comments from voluntary stand-
ards and industry organizations. It Is
the intent of these regulations that
the overcurrent protection should be
Placed as close to the source of power
as practicable. However the proposed
§ 183.455(b)(1) and (3) will allow lati
tude for placement of overcurrent pro-
tection.

The Coast Guard proposes to delete
subparagraph 183.455(b)(2). This sub-
paragraph requires overcurrent pro-
tection at a point where a conductor
size is reduced to a smaller gauge,
However, this requirement is redun-
dant because the point where a con-
ductor is reduced in size, i.e. connected
to another of a lesser amperage rating,
is considered to be the new source of
power for the lower rated circuit and
in this case a requirement for overcur-
rent protection is already provided for
in subparagraph 183.455(b)(1).
-This proposal has been reviewed
under the Department of Transporta-
tion's "Policies and Procedures for
Simplification, Analysis, and Review
of Regulations" (43 FR 9583, March 8,
1978). A. draft evaluation has been pre-
pared, and has been included in the
public docket.

In consideration of the foregoing,
the Coast Guard proposes that in Part
183 of Chapter I of Title 33, Code of
Federal Regulations, § 183.455 be re-
vised to read as follows:
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§ 183.455 Overcurrent protection: General.

(b) A manually reset, trip-free break-
er or fuse must be-

(1) At or within seven inches of the
source of power for each conductor,
measured along the conductor.

(2) At the origin of a circuit if the
circuit breaker or fuse has a current
rating that- prevents overloading of
the smallest conductor In the circuit;
or

(3) At or within 40 inches of the
source of power for each conductor.
measured along the conductor, pro-
vided the conductor Is protected from
physical damage throughout the dis-
tance between the source of power and
the required circuit breaker or fuse by
a sheath or enclosure such as a junc-
tion box, control box, or enclosed
panel.

(85 Stat. 215 (46 U.S.C. 1454); 49 CPR
1.46(n)(1).)

Dated: December 20, 1978.
J. B. HAYEs,

AdmiraL U.S. Coast Guard
Commandant

EFR Doc. 78-36133 Filed 12-27-78; 8:45 amj
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[4210-01-M]

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for Housing-'
Federal Housing Commissioner

[24 CFR Part 865]

[Docket No. R-78601]

PHA-OWNED PROJECTS-PROJECT
MANAGEMENT-UTILITIES

Subpart C-Energy Audits and Energy
Conservation Measures

AGENCY: Department of Housing
and Urban Development (HUD).
ACTION: Proposed Rule.
SUMMARY: The Department is pro-
posing to add a -new Subpart C-
Energy Audits and Energy Conserva-
tion Measures to 24 CFR Part 865 that
will require all public housing agencies
(PHAs) to conduct energy audits and
to accomplish energy conservation
measures "according to the period re-
quired to accumulate net savings in
the amount of the initial cost of the
ehergy conservation measure ("pay-
back period"). Other energy conserva-
tion methods are also specified.
bATE: Comments due January 29,
1979.
ADDRESSEES: Interested persons are
invited to participate in the making of
these proposed rules by submitting
written comments suggestions and
views to the Rules Docket Clerk,
Room 5218, Department of Housing
and Urban 'Development, 451 7th
Street SW., Washington, D.C.. 20410.
Communication should identify the
subject matter by the above title,
docket number, and date of publica-
tions. All relevant material received on
or before the date specified above will
be considered before adoption of the
Final Rule. A copy of each written
communication will be available for
public inspection at the above address
during regular business hours.
FOR FURTHER INFORMATION
CONTACT:

Richard M. Ulf, Chief, Maintenance
Operations Branch, Office of Associ-
ated Housing Management, HUD,
451 7th Street, SW., Washington,
D.C. 20410, (202) 755-5840. (This is
not a toll-free number.)

SUPPLEMENTARY INFORMATION:
The proposed subpart will further Im-
plement HUD policy with respect to
energy conservation in Public Housing
Agency (PHA) owned housing pro-
jects. For a number of years HUD has
the -dual objectives of 'conserving
energy in support of National goals
while at the same time minimizing the
cost of the utilities that must be cov-
ered by payments from public housing

PROPOSED RULES

tenants and Federal operating subsi-
dies. In addition to providing technical
assistance to PHAs, HUD previously
has designated energy conservation
improvements as a priority for funding
under the Modernization Program..
Reduction in energy consumption was
also the objective of the requirement
in Subpart D, Utilities, 24 CFR Part
865 for individual metering of utilities
where cost-effective. This new subpart
is intended to involve all PHAs in a
total program for energy conservation.

The proposed regulation will require
as the first step that PHAs review the
elements of their buildings that have a
potential for energy conserving fin-
provements. In keeping with the ter-
minology established by the Depart-
ment of Energy (DOE) this review
process is called an energy audit.
(HUD proposes to use DOE terminol-
ogy and, to the extent feasible, exist-
ing DOE terminology in the area of
energy conservation.) -

Energy audits are required for speci-
fied energy conservation measures
that HUD and DOE have agreed have
the greatest potential for energy sav-
ings and cost-effectiveness. For appli-
cation in PHA-owned housing pro-
jects, the DOE list of potential energy
conservation measures have been tai-
lored to fit the special conditions in
public housing projects. The regula-
tion incorporates one list of energy
conservation measures, considered ap-
plicabre to all types of housing, that
are mandatory for coverage in all
energy audits. A second list is optional
and recommended for coverage, where
appropriate.

-The objective of the required energy
audits is to determine the cost-effec-
tiveness and the order of priority- ap-
plicable in funding energy conserva-

.tlon measures. In general, the DOE
analysis methodolbgy is specified;
however, to simplify energy audits
procedures, rather than use the pres-
ent value method specified by DOE.
HUD proposes that in performing
energy-audits, PHAs will use the "pay-
back" period. The "pay-back" period,
in this regulation, is defined as the
number of years required to accumu-
late net savings in the amount of the
initial cost of the energy conservation
measure. HUD believes that for the
purpose of establishing funding prior-
ities the energy audit can Ignore dis-
count rates and anticipated energy
cost increases. By doing so, PHAs will
be able, in many cases, to make the
necessary calculations without expert
assistance. The benefit/cost analysis
specified in § 865.404 will continue to
be utilized in determining the cost-ef-
fectiveness of individual metering.

While it may be necessary for some
PHAs to engage consultants to con-
duct energy audits covering the more
complicated energy conservation meas-

-ures, HUD believes that, for many pro-
Jects, PHAs will be able to audit the
less complicted measures, such as in-
creasing insulation, with their own
staff and the help of local suppliers
and energy officials.

Funding for, energy conservation
measures will depend on the availabil-
ity of PHA operating funds and Mod-
ernization Program funds. This pro-
posed subpart requires only that,
when funds are available, the PHA
shall accomplish the energy conserva-
tion measures in the order of priority
determined by the energy audits. HUD
plans that concurrently with the Issu-
ance. of this -proposed rule the final
rule pertaining to individual metering
of utilities, Subpart D, 24 CFR Part
865, will be modified by publication of
a proposed rule making It consistent
with this Subpart.

This subpart further will require
that all appliances procured by PHAs
be of the highest energy efficiency.
HUD believes that most, if not all, ap-
pliance manufacturers produce high
efficiency models and that PHAs
should procure these models.

This subpart also requires that
PHAs follow operating practices di-
rected to maximum energy conserva-
tion including limiting the maximum
temperature of domestic hot water
temperature of 120 degrees. While
many PHAs have" already adopted
these energy saving practices, it is im-
portant that all PHAs do the same.

A finding of inapplicability respect-
ing Section 102(2)(c) of the National
Environmental Policy Act of 1969 has
been made in accordance with HUD
procedures. A copy of this finding of
inapplicability' will be available for
public inspection during business
hours in the Office of the Rules
Docket Clerk, Office of General Coun-
sel, Room 5218, Department of Hous-
ing and Urban Development, 451 7th
Street, SW., Washington, D.C. 20410.

It is therefore proposed that the fol-
lowing new Subpart C be added to
Title 24, Part 865.

Subpart C-Energy Audils and Energy Conservation
Measures

Sec.
865.301 Purposes.
865.302 Applicability.
865.303 Definitions.
865.304 Requirements for energy audits.
865.305 Energy conservation measures,
865.306 Optional energy conservation

measures.
865.307 Order of funding.
865.308 Funding.
865.309 Energy conservation equipment,
865.310 Energy conservation practices,
865.311 Compliance schedule.
AuTHORTY: Sec. 7(d), Department of HUD

Act, 42 U.S.C. 3535(d).
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Subpart C--Energy Au.di1ts and Energy
Conservation Measures

§ 865.301 Purposes.
The purpose of this subpart is to im-

plement HUlD policies in support of
national energy conservation goals by
reducing energy consumption, with
consequent reduction of operating
costs, of PHA-owned housing projects
(except Section 8) assisted under the
United States Housing Act of 1937, as
amended, (the Act) by requiring that
PHAs conduct energy audits and un-
dertake certain cost-effective, energy
conservation measures. Energy audits
will determine what energy conserva-
tion measures will be cost-effective
and will establish priorities for fund-
ing those measures found to be cost-ef-
fective.

§865.302 Applicability.
The provisions of this part apply to

all PHAs with PHA-owned housing
projects, including Mutual Help and
Turnkey III. No PEA-leased project or
Section 8 Housing Assistance Pay-
ments Program projects including
PHA-owned Section 8 projects are cov-
ered by this subpart.

§ 865.03 Definitions.
(a) Energy audits means a process,

carried out in accordance with this
Subpart which identifies and specifies
the energy and cost savings which are
estimated to result from installing or
accomplishing an energy conservation
measure.

(b) Energy conservation measures
mean physical iniprovements of modi-
fications that, if undertaken to a
building or facility, or its equipment,
are likely to reduce the cost of energy
in an amount sufficient to recover the
installation costs in a period no longer
than 15 years or the useful life of the
measure which ever is less. Examples
of energy conservation measures are
shown in § 865.304 and 865.305.

(c) "Pay-back" period means the
number of years required to accumu-
late net savings to equal the cost of an
energy conservation measure.

§ 865.304 Requirements for energy audits.
All PHAs shall complete an appro-

priate energy audit for each PHA-
owned project under management in
accordance with the schedule specified
in § 865.311. Energy audits shall be
conducted by PHA personnel or con-
sultants as appropriate. Energy audits
shall analyze all of the energy conser-
vation measures contained in § 865.305
that are pertinent to the type of build-
ings and equipment operated by the
PHA. The objective of each audit shall
be to determine the period of time
needed to recover the cost of the
energy 'conservation measures ana-
lyzed. In making this computation, the

estimated cost of accomplishing each
energy conservation measure shall be
divided by the net annual savings estl-

-mated for the measure to determine
the period, in number of years, needed
to recover the cost through savings.

Example:
-1. The existing ceiling Insulation In a

building has a value of R-i. By adding ad-
ditional insulation to a value of R-22. the
annual savings in heating costs will amount
to $1000 per year.

2. The cost of installing the additional in-
sulation Is estimated to be $7500.

3. The "Pay-back" period Is:
$7500+$1000=7.5 year

§ 865.305 Energy conservation measures.
PHAs shall conduct an energy audit

covering all of the following energy
conservation measures except those
measures that are not appropriate for
the building types or equipment oper-
ated by the PHA:

(a) Installation of individual utility
meters. (Benefit/cost analysis will con-
tinue to be made in accordance with
§ 865.404.)

(b) Other measures.
Ceiling Insulation.
Insulation of bare hot water or steam

pipes.
Caulking and sealants In building Joints.
Weatherstripping for doors and windows.
Clock thermostats for units with individu-

al heating controls.
Exterior Insulation for hot water heaters

located n unheated spaces.
Insulation for forced air ducts In unheat-

ed spaces.
Storm windows or replacement of single

glazed windows with double glazed windows.
Replacement of incandescent fixtures In

public spaces with higher efficiency light-
ing.

Flow restrictors for hot water lines to
shower heads or faucets.

Thermostatic radiator valves.
Floor insulation over unheated crawl

spaces.

In order to suppprt the use of meas-
ures other than checkmetering, the
PHA must demonstrate to the satisfac-
tion of HD that such other measures
are more cost-effective.

§ 865.306 Optional energy conservation
measures.

Coverage of the following energy
conservation measures, in making
energy audits, is optional but PHAs
are encouraged to proceed with cover-
age of these measures if there Is
reason to believe, based upon age of
equipment, type of buildings, etc., that
they may be cost-effective:

(a) Exterior wall Insulation.
(b) Improved burners for oil-fired

heating equipment.
(c) Improved boiler controls for cen-

tral, group or building heating plants.
(d) Solar energy systems.
NoTs-The pay-back period for these sys-

tems shall be calculated by multiplying the

amount of the estimated net savings by two.
This is bemaue solar energy Is renewable
and beauze anticipated costs increases in
non-renewable energy are not to be consid-
ered in calculating their pay-back period.

(e) Separate boilers for domestic hot
water In central, group or building
heating plants.

() Heat pumps to replace existing
electric resistance heating systems.

(g) Capacitors, peak load controllers,
time clock controls and other equip-
ment that will lower the cost of elec-
tricity.

§ 85.307 Order of funding.
Within the funds available to a

PHA, energy conservation measures
will be accomplished In the order of
"pay-back" periods, with those funded
first that have the shortest "pay-
back" periods. Exceptions to this order
of funding may be approved by the
HUD Field Office Managers in the
event that an energy conservation
measure with a short "pay-back",
period will cost more than the funds
available to the PHA.

Exanle: By means of an energy audit of
a PHA-owned project, a PHA determines
the following order of funding for energy
conservation measures.

Enersy Conenatlon Measures "Pay-Bace
Period
(years)

Wcather-trp doors Ls
CeMnZ lzulatlon 4.6
Electric check_ _ 5.2
Clock thermrotats 5.7
Storm windo-s and doors 7.1
Improved bater controls 10.3
Solar hot water heaters 14.7

The PHA shall accomplish these
energy conservation measures in the
order listed, to the extent funds are
available.

§ 865.308 Funding.
The cost of accomplishing cost-effec-

tive energy conservation measures, in-
cluding the cost of performing energy
audits, shall be funded from operating
funds of the PHA to the extent feasi-
ble. When sufficient operating funds
are not available for this purpose,
such costs are eligible for inclusion in
a Modernization Program or for fund-
ing from any available Development
Funds for projects for- which actual
development cost has not yet been de-
termined.

§ 865.09 Energy conservation equipment.
In purchasing original or, when

needed, replacement equipment, PHAs
shall acquire only:

(a) Gas cooking ranges equipped
with automatic electric Ignition in lieu
of standard pilot lights.
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(b) Gas furnaces and space heaters
equipped with automatic electric igni-
tion and automatic flue dampers.

(c) Electric refrigerators, cooking
ranges and domestic hot water heaters*
which were of the highest efficiency
offered by a manufacturer for the
type and size required, unless a life-
cycle cost analysis determines that the
less efficient model is more economical
over the life of the applicance.

(d) New and replacement space heat-
ing thermostats which have been fac-
tory set for a maximum temperature
of no more than 75°F.

§ 865.310 Energy conservation practices.

In the operation of their facilities,
PHAs shall follow operating practices
directed to maximum energy conserva-
tion. Such practices shall include, but
not be limited to, the following.

(a) The temperature of domestic hot
water at the taps shall not exceed
120°F.

(b) All standing pilot lights in gas
furnaces or space heaters shall be ex-
tinguished during the_ non-heating
season.

§ 865.311 Compliance schedule.

The energy audits 'required in
§ 865.303 shall be completed as a part
of a PHAs first Nodernization Pro-
gram approved by EUD after the ef-
fective date of this subpart, except
programs approved on a emergency
bases or no later than 36 months after
the effective date of this part, which-
ever is sooner. The energy conserva-
tion measures determined to be cost-
effective shall be accomplished as soon
as funds are available. The require-
ment for energy conservation equip-
ment specified in § 865.309 shall be ef-
fective for all projects provided under
Annual Contributions Contract com-
mencing three (3) months after the ef-
fective date of this rule.

In accordance with Section 7(o)(4) of
the Department of HUD Act, Section
324 -of the Housing and Community
Development Amendments Pub. L. 95-
557, 92 Stat. 2080, this proposed rule
has been granted waiver of congres-
sional review requirements in order to

permit publication at this time for
public comment.

Issued at Washington, D.C., October
26, 1978.S"MORTON BARUCH,

Acting Assistant Secretary for
Housing-Federal Housing
Commissioner.

[FR Doe. 78-36076 Filed 12-27-78; 8:45 am]

"[4210-01-M]
1 [24 CFR Part 865]

[Docket No. R-78-605]
PHA-OWNED PROJECTS-PROJECT

MANAGEMENT UTILITIES
Subpart D--Individual Metering Utilities

AGENCY: Department of Housing
and Urban Development (HUD).
ACTION: Proposed rule. -

SUMMARY: This changes the require-
ment of 24 CFR 865 -pertaining to the
installation of individual utility meters
in low-income public housing by modi-
fying the requirement for installation
of all individual utility meters that a
Benefit/Cost Analysis shows to be
cost-effective to conform with a pro-
posed new rule on energy audits and
energy conservation measures.
DATE: Comments due January 29,
1979.
ADDRESSEES: Written comments
should be sent to the Rules Docket
Clerk, Office of the General Counsel,
Room 5218, oDepartment of Housing
and Urban Development, 451 7th
Street, S.W., Washington, D.C. 20410.
A copy of each comment will be availa-
ble for public inspection at this ad-
dress during the regular business
hours.
FOR FURTHER INFORMATION
CONTACT:

Richard M. Ulf, Chief, Maintenance
Operations Branch; Office of Assist-
ed Housing Management, HUD" 451
7th Street, S.W., Washington, D.C.
20410, (202) 755-5840. (This is not a
toll free number.)

SUPPLEMENTARY INFORMATION:
24 CFR Part 865 Subpart D requires
that all PHA-owned housing projects
shall be individually metered if the in-
stallation of individual gas, electric or
water meters would be cost-effective
over a 20 year period. While HUD con-
siders the use of individual meters to
be a very effective method for conserv-
ing energy, it is proposing in 24 CFR
Part 865 Subpart C published concur-

rently with this Proposed Rule to en-
large the energy conservation program
for PHA-owned housing projects. This
enlarged program will require the
analysis for cost-effectiveness of sever-
al energy conservation measures in ad-
dition to individual utility meters.
Under Subpart C, PHAs will be re-
quired to make energy audits of their
projects and to determine the "pay-
back" period for each measure ana-
lyzed. Energy conservation measures
will then be funded and accomplished
in the order of the shorest "pay-back"
periods. HUD believes that, as a part
of this program, Individual metering
should be treated similar to other
energy conservation measures. Conse-
quently, this Proposed Rule amends 24
CFR § 865.408 so that the Installation
of individual utility meters will be ac-
complished on a similar basis as other
energy conservation measures, except
that the benefit/cost analyses will
continue to be made in accordance
with § 865.404.

A finding of Inapplicability respect-
ing the National Environmental Policy
Act of 1069 has been made In accord-
ance with HUD procedures. A copy of
this finding of inapplicability will be
available for public inspection during
regular business hours at the address
specific above.

Accordingly 24 CFR Part 865 is pro-
posed to be amended by revising Sub-
part D as follows;

Subpart D-Individual Meering of U1llileio

§ 865.408 Compliance schedule.

(b) Mastermetered projects deter-
mined to be cost-effeCtive or conver-
sion to Retail Service or Checkmeter-
ing shall be so converted according, to
their order of priority as specified in
§ 865.307, as funds become available.

AuTioRoTy: See. 7(d) of the Dept. of HUD
Act, 42 U.S.C. 3535(d).

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of tho
Housing and Community Development
Amendments of 1978, P.L. 95-557, 92 Stat.
2080. this proposed rule has been granted
waiver of Congressional review require-
ments in order to permit publication at thIl
time for public comment.

Issued at Washington, D.C., October
26, 1978.

MORTON BARUCI,
Acting Assistant Secretary for

Housing, Federal Housing
'Commissioner.

[FR Doe. 78-36265 FIled 12-27-78; 8:45 am]
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